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The  Practice  and  Precedents,  applicable  to  most  of  the  com- 
mon law  actions,  from  their  commencement  to  the  filmg  of 
declarations,  mclusive,  occupy  the  first  volume  of  this  work. 
The  second  volume  will  pursue,  the  common  law  actions  through 
the  Pleas,  with  practical  notes,^  Depositions,  Trials,  Bills  of  Ex- 
ception, Damages,  Verdicts,  New  Trials,  Judgments,  Liens, 
Executions,  &&,  and  will  then  treat  of  most  of  the  statutory 
remedies,  and  contain  the  Forms  of  Process,  Clerk's  Entries,  &lc. 

As  there  is  no  necessary  connection  between  the  two  volumes, 
the  one  now  submitted  to  the  Profession,  has  been  prepared  and 
published  without  the  second.  The  author  will  (D.  V.)  use  all 
the  despatch,  m  the  preparation  of  the  second  volume,  which  his 
duty  to  the  Profesjsion,  and  the  care  and  labor  necessary  to 
bestow  upon  the  work,  will  permit. 

The  Bar  would,  probably,  wholly  reject  the  Precedents  con- 
tsuned  in  this  volume,  if  they  had  been  framed  by  myself.  Most 
of  them,  however,  are  drawn  from  the  best  and  most  authorita- 
tive sources.  Where  they  have  undergone  any  modifications  at 
my  hands,  other  than  what  was  necessary  to  make  them  conform 
to  our  laws,  the  authority  for  such  modifications  is  stated  in  the 
notes.  When  no  Precedents  could  be  found  applicable  to  our 
laws,  I  have  ventured  to  frame  them ;  but  if  these  are  treated 
with  the  same  distrust  that  the  author  feels  in  respect  of  their 
accuracy,  they  will  not  be  adopted  as  models,  but  as  mere  sug- 
gestions. 
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If  those  who  consult  this  volume  expect  to  find  precedents  for 
aH  the  ever  varying  cases  which  arise  in  practice,  they  will  be 
disappointed.  A  score  of  volumes  would  not  satisfy  such  ex- 
pectations ;  and  no  books  of  precedents,  however  numerous,  can 
supply  the  place  of  a  knowledge  of  the  general  principles  of 
pleading.  It  is  believed,  however,  that  no  one  volume  of  prece- 
dents contains  as  many  forms  of  declarations  as  this,  applicable 
to  the  causes  of  action  which  arise  in  Ohio. 

No  apology  would  probably  induce  the  Profession  to  overlook 
the  errors  and  imperfections  of  this  work ;  and  yet  the  peculiar 
state  of  the  law  in  Ohio  would  seem  to  forbid  a  severe  judgment 
upon  it.  Most  of  the  members  of  the  Bar  and  Bench,  whose 
opmions  have  moulded  our  judicial '  system,  pursued  their  legal 
studies  m  other  States  of  the  Union,  and  brought  with  them  a 
high  respect  for  the  Practice  and  decisions  of  the  Courts  where 
they  were  educated.  Almost  all  the  old  States  of  the  Union 
have  been  thus  represented  at  our  Bar,  and  upon  our  Bench. 
This  has  produced  a  very  great  diversity  of  law  in  different  parts 
of  the  State.  In  truth,  a  local  common  law  exists,  to  some  extent, 
in  each  judicial  circuit.  In  one,  the  English  common  law  is  look- 
ed to  as  the  only  pure  fountsun ;  in  another,  the  common  law  of 
England,  as  modified  by  the  Courts  of  the  State  of  New  York ; 
in  another,  the  common  law  of  Masachusetts ;  in  another,  of  Con- 
necticut ;  in  another,  of  Pennsylvania.*  This  state  of  thin^ s  has 
sometimes  given  rise  to  divisions  of  opinion  in  our  Court  in  Bank, 
and  often  subjected  their  adjudications  to  severe  and  unjust 
animadversion.  An  Ohio  law  work,  especially  one  which  relates 
to  subjects  upon  which  different  professional  habits  have  been 


*  The  statutes  of  Ohio  indicate  the  same  heterogeneousness.  The  Practice  act 
was  framed  in  New  Jersey ;  the  Attachment  law,  in  Pennsylvania ;  the  Administra- 
tion law,  in  Massachusetts ;  and  the  Non-imprisonment  law,  in  New  York. 


PREFACE. 


formed  ia  different  |>art3  of  the  State,  must  come  in  contact  with 
these  discordant  views,  and  must  be  overborne  by  them.  •  The 
author  has  no  safe  middle  course  to  pursue ;  for,  such  a  work 
must  contain  principles  which  have  been  always  received  as  the 
local  law  in  one  portion  of  the  State,  and  have  always  been  re- 
jected in  another;  and  thus  conflicting  opinions  of  the  profession 
may  be  numerous  enough  to  impair,  if  not  wholly  destroy,  the 
authority  of  the  work  everywhere. 

These  insuperable  difficulties  to  the  satisfactory  execution  of 
a  work  of  this  kind  are  discouraging  enough ;  but  they  are  com- 
paratively nothing  to  the  consciousness,  that  there  must  be  errors 
in  it,  unknown  to  the  author,  which,  if  not  detected  by  the  Bar, 
will  subject  their  clients  to  expense,  and  themselves  to  the  mor- 
tification of  a  public  exhibition  of  their  want  of  legal  knowledge. 
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6.  Against  a  stage  proprietor,  for  negligently  driving  the 

coach,  whereby  plaintiff,  a  passenger,  was  injured,       440 

7.  The  like,  whereby  the  coach  was  overturned,  and  the 

plaintiff's  wife  was  killed,  44 1 

8.  Against  the  same,  for  the  loss  of  the  plaintiff's  luggage,   442 

9.  Against  same,  for  overloading  and  improperly  driving 

stage  coach,  whereby  the  coach  was  overturned,  and 

the  plaintiff's  leg  broken,  442 

Second  count,  443 

Third  count,  444 

10.  Against  same  for  using  an  improper  carriage,  445 

11.  For  negligence  against  the  owners  of  a  steamboat,  446 
Drains  :     See  "  water  and  watercourses." 

Easements:  See  "lights,"  "water  and  watercourses,"  "ways." 
VIL    ESCAPES: 

1.  Against  a  sheriff  for  an  escape  on  mesne  process,  and 

for  false  return ;  and  for  not  arresting  when  he  had  an 

opportunity,  '  447 

Second  count,  449 

2.  Against  a  sheriff,  for  an  escape  on  final  process,  450 

False  representations  :    See  "  frauds." 
VIIL    FENCES:  v 

1.  For  not  repairing  partition  fenoe  whereby  cattle  escaped 
and  were  injured,  and  defendant's  cattle  escaped  into 
plaintiff's  close,  &:c.,  451 

Fixtures:     See  "landlord  and  tenant,"  "reversion."  452 

Foundations  of  houses  :     See  "  nuisances."  452 

IX.    FRAUD: 

1.  Upon  a  warranty,  452 
Second  count,  453 

2.  For  using  fraudulent  means  to  prevent  the  plaintiff  from 

discovering  the  unsoundness  of  a  horse  sold  by  the 
defendant  to  the  plaintiff,  453 

£ 
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3.  For  deceit  in  selling  a  picture  as  painted  by  a  particular 

master,  which  was  not,   '  454 

4.  For  selling  goods  as  of  one  quality,  which  were  of  an- 

other, 454 

Second  count,  455 

5.  For  selling  liquors  by  short  measure,  455 

6.  For  deceitfully  selling  a  smaller  quantity  of  coals  than 

pretended,  455 

Second  count,  456 

Third  count,  456 

7.  By  the  purchaser  of  a  lease  and  fixtures,  for  a  fraudulent 

misrepresentation  by  the  vendor,  that  the  latter  were 
his  property,  whereas  they  belonged  to  the  landlord, 
who  claimed  and  took  them  at  the  end  of  the  lease,     457 

8.  For  misrepresenting  the  value  and  quantity  of  business, 

be,  done  at  a  public  house,  which  plaintiff  was  about 

to  purchase,  and  which  he  afterwards  purchased  of  the 

defendant,  458 

Second  count,  more  general,  459 

Third  count,  460 

Fourth  count,  461 

9.  For  inducing  plaintiff  to  purchase  defendant's  practice  as 

a  surgeon  or  physician,  be,  by  misrepresenting  the 
extent  of  business,  462 

10.  For  deceit  in  the  exchange  of  horses,  464 
Second  count,                                                                     464 

11.  For  imitating  the  labels  pul  on  reels,  on  which  a  cotton 

merchant  or  thread  winder,  be,  wound  his  thread  for 
the  purposes  of  sale,  465 

12.  By  the  proprietor  of  patent  snuff,  against  a  person  for 

selling  snuff  as  and  for,  and  falsely  representing  it  to 
be  prepared  by  plaintiff,  which  was  prepared  by  de- 
fendant, 466 

13.  For  deceitfully  selling  land  as  and  for  a  greater  quantity 

than  it  really  was,  468 

Second  count,  468 

14.  For  falsely  representing  a  third  person  fit  to  be  trusted,  469 
Second  count,  more  general,  470 

Hirer  :     See  "  bailees,"  47 1 
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Houses  :     See  *^  nuisances/'  47 1 

X.    HUSBAND  AND  WIFE: 

1.  For  criminal  conversation,  471 

2.  For  enticing  plainiifTs  wife  and  committing  adultery  with 

her,  472 

3.  For  enticing  away  and  harboring  plaintiff's  wife,  472 

XL    INNKEEPERS: 

1.  Against  an  innkeeper  for  the  loss  of  a  box,  473 

2.  Against  an  innkeeper  for  suffering  the  horse  of  his  guest 

to  stray  from  his  inn,  474 

Xn.    LANDLORD  AND  TENANT: 

1.  By  a  landlord  against  his  tenant  (or  a  stranger)  for  vol- 

untary waste,  by  injuring  the  premises,  and  taking 
down  and  removing  the  plaintiff's  fixtures,  475 

2.  By  landlord  against  tenant,  for  not  cultivating  according 

to  good  husbandry,  or  for  not  repairing,  476 

3.  By  a  landlord  against  his  tenant,  for  not  taking  care  of 

the  furniture,  477 

4.  By  a  tenant,  not  bound  to  repair,  against  his  landlord, 

who  had  commenced  doing  repairs  to  the  premises,  for 
not  proceeding  with  the  repairs  in  a  proper  manner,     477 
Libel  :     See  next  chapter. 

XIIL    LIGHTS: 

1.  For  obstructing  windows  or  lights,  478 

2,  For  continuing  an  obstruction  erected  by  another  person,  479 

XIV.    MAUCIOUS  ARREST,  &c.,  AND  MALICIOUS  PROSECUTION: 

1.  For  malicious  arrest  for  a  debt,  on  mtpne  process,  480 

2.  For  maliciously  suing  out  an  execution,  481 

3.  For  maliciously  causing  the  plaintiff  to  be  arrested  and 

taken  before  a  justice  of  the  peace,  for  felony,  &c., 
and  causing  him  to  be  imprisoned  on  a  warrant,  &cc., 
until  discharged  by  a  justice,  or  the  court,  483 

4.  Second  count  for  same,  486 

5.  Damage  applicable  to  both  counts,  486 

6.  For  maliciously  causing  plaintiff  to  be  indicted  for  felony, 

which  indictment  was  tried,  and  plaintiff  acquitted,      487 

XV.    MASTER  AND  SERVANT: 

1.  For  debauching  the  plaintiff's  daughter  and  servant,        487 

2.  Special  count  for  same,  488 


,^„i  CONTENTS. 


DECLARATIONS  IN  CASE— (Cbniinwerf.) 
XV.    MASTER  AND  SERVANT^ Cordinued.) 

Page. 

3.  For  enticing  away  the  plaintiff's  apprentice,  488 

4.  Another  form  for  the  like,  489 

5.  For  enticing  away  the  plaintiflf's  workmen  employed  by 

him  in  his  business,  whereby  he  was  unable  to  com- 
plete an  agreement,  489 

6.  By  the  proprietor  of  an  omnibus  against  the  driver,  his 

servant,  for  injuring  one  of  the  horses  by  careless 
driving,  491 

Millers:     See  " bailees,"  492 

XVI.    NEGLIGENCE  AND  CARELESSNESS.    See  also  "  attornets," 

"BAILEES,"  "CARRIAGES,"  "CARRIERS,"  "LANDLORD  AND 
TENANT,"  "MASTER  AND  SERVANT,"  "NUISANCES,"  "PHYSI- 
CIANS ;" 

1.  For  carelessly  kindhng  a  fire  on  defendant's  land,  where- 

by plaintiff's  property  was  burned,  492 

2.  Another  form  for  the  like,  492 
XVn.    NUISANCES.    See  also  "lights,"  "reversions,"  "water  and 

WATERCOURSES,"  "  WAYS :" 

1.  For  not  using  due  care  in  pulling  down  a  house,  adjoin- 

ing the  plaintiff's  house,  whereby  the  latter  was  in- 
jured, &c.,  493 

2.  For  pulling  down  a  house  adjoining  the  plaintiff's^  and 

disturbing  the  foundations  of  the  plaintiff's  bouse,  (he 
being  entitled  to  the  support  of  such  adjoining  house 
and  foundations)  without  shoring  up  plaintiff's  bouse, 
&c.,  495 

3.  For  digging  a  bank  whereby  plaintiff's  house  and  wall 

adjoining  fell  down,  496 

4.  Against  persons  making  a  railway  and  aqueduct,  for  care- 

lessness, &c.,  in  performing  the  works^  whereby  plain- 
tiff's land  was  injured,  496 

5.  Against  a  person  who  had  contracted  to  lay  down  gas 

pipes  in  a  highway,  for  leaving  the  road  in  an  inse- 
cure state,  whereby  the  plaintiff's  horse  was  injured,  479 

6.  Against  the  occupier  of  a  house  adjoining  a  public  street, 

for  laying  rubbish  therein,  whereby  the  plaintiff  was 
overturned  in  his  carriage,  498 

7.  Second  count,  omitting  the  statement  of  the  defendant's 

possession  of  the  house,  499 
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8.  For  building  a  house  near  the  plaintiff's  land,  that  the 

droppings  from  the  roof  overflowed  it,  499 

Second  count,  500 

Another  form  for  the  like,  500 

^    9.  For  working  a  steam  engine,  and  keeping  up  large  fires 

in  a  building  adjoining  plaintiff's  premises,  &c,,  501 

10.  For  not  repairing  a  privy  adjoining  the  plaintiff's  house,  502 

1 1.  Second  count,  for  not  emptying  the  cesspool,  504 

12.  For  manufacturing  candles  near  a  dwelling  house,  504 
Second  count,  more  general,  505 

13.  For  keeping  a  slaughter  house  near  the  plaintiff's  house,  506 

14.  For  keeping  a  hole,  (which  led  to  defendant's  cellar,) 

so  badly  covered,  that  plaintiff  fell  down  and  -broke 

bis  leg,  507 

XVm.   PHYSICIAN: 

Against  a  physician  ibr  neglect,  Sec,  in  bis  treatment  of 
the  plaintiff^  508 

XIX.    RESCUE: 

I.  For  rescue  of  person  arrested  on  mense  process,  509 

XX.    REVERSION:    See  also  « landlord  and  tenant:^ 

1.  By  landlord  for  injury  of  his  reversion,  by  erecting  a 

raised  footpath,  posts,  be,  through  fields  occupied  by 
plaintiff's  tenants,  in  order  to  exercise  a  pretended 
public  right  of  way,  510 

2.  For  a  nuisance  tg^  house  in  which  the  plaintiff  had  the 

reversion;  and  for  stopping  up  the  chimney,  Sec,         511 

3.  By  reversioner  in  fee  against  his  tenant  for  years,  for  vol- 

untary waste  by  cutting  trees  or  other  waste,  512 

4.  Against  tenant  for  life  under  a  devise,  for  waste,  513 

5.  Against  tenant  in  dower  for  waste,  514 

6.  By  the  reversionary  owner  of  goods  against  a  stranger 

for  injuring  the  same,  &6C.,  514 

Seduction  :     See  '^  master  and  servant,"  5 1 5 

Sekvamts  :     See  ''  master  and  servant,"  ^'  carriages,"  515 

XXI.    SHERIFFS.    See  also  <<  escapes  :" 

1.  For  a  false  return^  515 
Second  count,  516 

2.  For  falsely  returning  nulla  bona  to  an  execution,  517 
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3«  For  not  levying  when  there  was  an  opportunity,  and  false- 
ly reluming  nulla  bona,  518 

4.  For  levying  more  than  sufficient  to  satisfy  debt  and  costs ; 

for  disposing  of  the  goods  for  less  than  their  value, 
and  converting  the  money  to  his  own  use,  ^    518 

5.  For  not  arresting  the  debtor  when  the  defendant  had  an 

opportunity,  520 

6.  For  not  assigning  a  bail  bond,  520 

7.  By  sheriff  against  a  party,  for  giving  him  false  instruc- 

tions, whereby  he  arrested  an  improper  person,  521 

XXII.    SHIPS  AND  BOATS: 

1.  Against  the  owner  or  captain  of  a  ship  for  running  foul 

of  plaintiff's  vessel,  522 

2.  Against  the  owners  for  carelessness  of  master  in  running 

down  plaintiff's  boat,  593 

3.  Against  the  proprietors  of  a  steam  vessel  for  causing  a 

dangerous  swell  in  the  river,  whereby  the  plaintiff's 
vessel  was  swamped,  524 

4.  For  untying  plaintiff's  boat,  by  reason  of  which  it  was 

carried  by  the  current  against  a  bridge  and  injured,      525 
Slander  :     See  next  chapter. 

XXIIL  WAREHOUSEMEN: 

1.  For  not  forwarding  and  for  losing  goods,  525 

Warranties  :     See  "  fraud,"  526 

Waste  :     See  "  landlord  and  tenant,"  "  reversion,"  526 

XXIV.  WATER  AND  WATERCOURSES : 

1.  For  obstructing  the  water  of  a  watercourse  from  flowing 

to  the  plaintiff's  mill,  and  causing  it  at  other  times  to 
rush  with  unusual  force  against  the  plaintiff's  close,      526 

2.  For  diverting  water  from  plaintiff's  mill,  528 
Second  count,  529 
Third  count,  530 
Fourth  count,                                                                      531 

3.  For  erecting  a  dam  above  plaintiff's  dam,  532 

4.  For  erecting  a  dam  below  plaintiff's  mill  and  obstructing 

the  watercourse,  532 

5.  Another  form  for  the  like,  (continuing  the  obstruction,)     533 

6.  For  diverting  an  ancient  watercourse,  without  assigning 

any  special  damage,  by  a  tenant  in  fee,  534 


CONTENTS. 


XXXIX 


DECLARATIONS  IN  CASE^  CmHnued.) 
XXIV.    WATER  AND  WATEKCOVRQES-^QniiiMML) 

7.  Same  by  tenaDt  for  years,  535 

8.  For  coatinuiog  a  weir  and  millrace,  and  thereby  diverting 

the  course  of  a  river  which  used  to  run  through  plain- 
tiff's landy  whereby  he  watered  his  cattle,  535 

9.  Against  the  occupier  of  land  in  which  there  was  a  flood 

hatch  of  a  reservoir  connected  with  a  stream,  for 
keeping  open  the  hatch  improperly,  whereby  plain- 
tiff's com  mill  was  not  sufficiently  supplied  with  water,  536 
10«  For  spoiling  the  water  of  a  stream  which  flowed  to  the 

plaintiff's  bleaching  ground,  538 

11.  For  overflowing  the  plaintiff's  meadow,  539 

12.  For  doing  the  same  by  a  dam,  540 
Second  count,                                                                     54 1 

13*  For  turning  and  diverting  the  course  of  a  navigable  canal, 
whereby  the  plaintiff's  canal  boats  were  hindered  from 
proceeding,  542 

Second  count :  that  the  defendant  was  possessed  of  a 
mill  on  the  said  canal,  but  wrongfully,  and  at  improper 
times,  used  more  water  than  was  necessary,  543 

Third  count :  that  the  defendant  was  possessed  of  flood 
gates  on  the  said  canal,  and  wrongfully  suffered  them 
to  remain  open,  whereby  the  plaintiff  was  prevented 
from  proceeding,  544 

14.  Against  the  commissioners  of  a  level,  for  stopping  up  a 

drain,  through  which  the  water  from  the  plaintiff's 
land  was  carried  away  therefrom,  545 

15.  For  improperly  mooring  a  vessel  in  a  river  opposite  the 

plaintiff's  wharf,  and  thereby  impeding  the  progress 

of  vessels  thereto,  546 

XXV.    WAYS: 

1.  For  obstructing  a  way,  547 

Windows  :    See  "  lights,"  548 

XXVI.   WITNESSES: 

1.  Against  a  witness  who  had  been  served  with  a  subpoena 

duces  tecum,  for  neglecting  to  produce  the  papers 
mentioned  in  the  subpoena,  whereby  the  plaintiff  wa3 
nonsuited^  548 

2.  For  fraud  in  defendant  falsely  pretending  that  be  could 

and  would  give  material  evidence  for  the  plaintiff, 
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XXVI.    WITNESSES-YCWtntierf.; 

whereby  the  plaintiff  incurred  great  expense  in  sub- 
poenaing him,  whereas  he  knew  nothing,  and  plaintiff 
was  nonsuited,  550 


CHAPTER  XVIL 

DECLARATIONS  FOR  LIBEL  AND  SLANDER. 

1.  General  form  for  a  libel  directly  charging  an  offence,  &&c., 

and  not  requiring  explanation  by  a  special  inducement,  555 
Second  count  for  same,  556 

3.  For  a  libel,  not  directly  accusing  the  plaintiff  of  larceny 

and  requiring  the  aid  of  a  special  inducement,  557 

4.  For  composing  and  publishing  a  libel,  not  directly  accus- 

ing the  plaintiff  of  perjury,  and  requiring  the  aid  of 
special  inducement,  558 

5.  Second  count  for  publishing  same,  559 

6.  Averment  of  special  damage,  559 

7.  For  a  libel,  accusing  the  plaintiffgenerally  of  perjury,  in 

an  answer  to  a  bill  in  chancery,  259 

8.  Second  count  for  same,  for  words  spoken,  560 

9.  By  a  servant  against  his  roaster,  for  a  written  libel  in  a 

letter  to  a  person  who  was  about  to  employ  him,  who 
in  consequence  refused  to  take  him  into  his  employ- 
ment, 560 

10.  For  a  libel  on  an  attorney,  562 

11.  For  a  libel  on  a  railroad  company,  564 

12.  For  a  libel  on  plaintiff's  title,  566 
Second  count,  567 

13.  For  a  libel  by  letter  intimating  plaintiff  to  be  insolvent,  567 

14.  Skeleton  of  a  declaration  and  second  count  for  verbal 

slander,  directly  charging  an  offence  and  not  requiring 
explanation  by  inducement,  568 

Second  count,  569 

15.  Skeleton  of  a  form  for  slanderous  words  not  directly  ac- 

cusing the  plaintiff  of  an  offence,  and  requiring  the 

aid  of  a  special  inducement,  &c.,  570 

16.  For  accusing  the  plaintiff  of  having  swore  falsely,  &c., 

and  containing  a  special  inducement,  &c.,  570 
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Second  count :  for  words  directly  charging  perjury,  573 

17.  By  the  keeper  of  bathing  rooms,  for  words  imputing  a 

propensity  to  commit  an  unnatural  crime,  spoken  in 
answer  to  a  question  put  to  the  defendant  by  a  third 

person,  574 

Second  count,  575 

18.  For  accusing  a  school  mistress  of  fornication,  575  ' 

19.  For  accusing  a  female  of  incontinence,  575 
so.  For  slander  of  the  plaintiff  in  his  profession,  576 

21.  For  slanderous  words  of  the  plaintiff  in  his  trade  or  oc- 

cupation, (imputing  dishonesty,)  576 

22.  By  a  tradesman,  for  words  imputing  that  he  would  be  an 

insolvent  shortly;  the  words  not  expressly  naming 
him,  and  there  being  special  damage,  577 

23.  Another  form  for  the  like,  578 

24.  For  words  actionable  only  in  respect  of  special  damage,  580 

25.  Foe  procuring  a  third  person  to  attend  at  a  public  auction 

room  and  slander  the  title  of  an  estate  that  the  plain- 
tiff was  about  to  sell,  581 
526.  Form  when  the  words  are  spoken  in  other  language  than 

the  English,  "  583 

CHAPTER  XVIIL 

DECLARATIONS  IN  TROVER. 

1.  Common  form,  584 

2.  Form  of  describing  goods  and  chattels,  choses  in  action, 

&c.,  in  a  declaration  in  trover,  585 

3.  Declaration  in  trover  by  the  commissioner  of  insolvents, 

for  a  conversion  before  the  assignment,  586 

4.  By  the  commissioner  of  insolvents  for  a  conversion  after 

the  assignment,  '  586 

5.  Declaration  in  trover  by  executor,  for  a  conversion  in  the 

testator's  lifetime,  587 

6.  By  an  executor  for  a  conversion  after  the  testator's  death,  588 

7.  By  an  administrator,  588 

CHAPTER  XIX. 

DECLARATION  IN  DETINUE,  589 
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DECLARATION  IN  REPLEVIN,  589 

CHAPTER  XXL 
DECLARATIONS  IN  TRESPASS. 

I.    FOR  INJURIES  TO  THE  PERSON : 

1.  For  assault,  battery,  and  wounding,  .          591 

8.  For  riding  against  the  plaintiff,  592 

3.  For  false  imprisonment,  592 

4.  For  criminal  conversation,  594 

5.  For  an  assault,  &c.,  on  the  plaintiff's  wife,  594 

6.  By  a  husband  and  wife  for  an  assault,  &&c.,  on  the  latter,  594 

7.  For  debauching  plaintiff's  daughter,  595 

11.  POR  INJURIES  TO  PERSONAL  PROPERTY: 

1 .  De  bonis  asportatis,  695 

3.  For  chasing  sheep,  &c.,  with  special  damage,  595 

3.  For  shooting  a  dog,  596 
Second  count,  596 

4.  For  running  defendant's  cart  against  the  plaintiff's  horse, 

and  killing  it,  596 

5.  For  running  a  carriage  against  the  plaintiff's  carriage, 

whereby  he  was  thrown  out  and  his  carriage  greatly 
damaged,  and  himself  injured,  &c.,  596 

.  6.  For  seizing  and  detaining, plaintiff's  cart  and  horse,  and 

converting  an  halter,  597 

7.  For  cutting  a  rope,  whereby  plaintiff's  boat  was  driven 

on  shore  and  damaged,  597 

III.    FOR  INJURIES  TO  THE  REALTY: 

1.  For  trespasses  in  plaintiff's  dwelling  house,  and  seizing 

goods  therein,  598 

2.  For  an  expulsion,  599 

3.  Trespass  quare  clausum  fregit,  stating  various  trespasses 

and  injuries,  599 

4.  For  breaking  up  a  railroad,  and  making  a  traroroad  across 

the  same,  600 

5.  Declaration   in  trespass  for  mesne  profits  and  costs  of 

ejectment,  601 
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1.  On  a  single  demise^  603 
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SfiC.   I.      WHERE  JUDICIAL  POWER  VESTED   BT  THE  OOKSTITUTION. 

By  the  Constitationy^  the  judicial  power  of  the  State  of  Ohio«  both  aa  to  mat* 
tecs  of  law  and  equity,  is  vested  in  a  Supreme  Court,  in  Courts  of  Commoa 
Pleas,  in  Justices  of  the  Peace,  and  in  such  other  courts  as  the  Legislature  may, 
from  time  to  time»  establish. 

Sec.  II.      THE  COURT  IN  BANH.  * 

1.  Haw  eanstUvUed* 

This  court  is  composed  of  the  four  judges  of  the  Supreme  Court,  any  three 
of  whom  constitute  a  quorum.^  This  is  not  regarded  as  a  new  court,  but  as  a 
special  session  of  the  Supreme  Court. 

2.  Jurisdiction. 

The  Court  in  Bank  does  not  exercise  original  jurisdiction,  but  when  any 
important  question  arises  before  the  Supreme  Court,  on  the  circuit,  in  any  pro- 

(1)  Const.  Art  3,  }1.  (2)  Stat.  219,  $3. 


S  INTRODUCTION. 


Court  in  Bank —-General  nilet  of  Practice. 


ceeding  at  law  or  in  equity,  such  question  may,  at  the  discretion  of  the  conrt, 
be  reserved  for  final  decision  in  Bank.^  If  the  judges  upon  the  circuit  are  di- 
vided in  opinion  upon  any  question,  such  question,  on  motion  of  either  party, 
may  be  reserved  for  decision  in  Bank.^  They  also  revise  the  final  judgments 
of  the  Supreme  Court  upon  writ  of  enror.^ 

They  cannot,  as  such  court,  enforce  their  own  judgment  or  decree;  but  their 
decision  is  reduced  to  writing  and  transmitted  to  the  clerk  of  the  Supreoie 
Court  of  the  county  in  which  the  question  was  reserved,  who  enters  the 
same  on  the  journal  of  the  Supreme  Court;  and  sach  proceedings  are  thereupon 
had,  as  if  the  decision  had  been  made  in  the  county.^ 


3.  Routine  of  business^  and  general  rules  of  praeHee. 

The  arguments  of  counsel  are  generally  made  in  writing,  but  tlie  court  may, 
nevertheless,  require  oral  arguments  of  all  questions  reserved,  &C.9  in  cases 
where  counsel  are  present  and  in  attendance  upon  the  court''  In  all  cases  in 
which  both  parties,  or  their  counsel,  request  it,  the  court  must  hear  oral  argu- 
ments.^ 

The  court,  in  general,  meets  only  each  morning  of  the  term,  to  deliver 
opinions,  the  residue  of  the  time  of  the  judges  being  occupied  at  chambers,  in 
reading  written  arguments,  examining  cases,  and  drawing  up  written  opinions.* 
"  "When  oral  arguments  are  heard,  the  court  are  required  to  sit,  in  open  ses- 
sion, at  the  court  house.^^ 

When  a  cause  is  reserved  on  the  circuit  for  decision  in  Bank,  the  facts  ma- 
terial for  its  decision  must  be  drawn  up  in  writing,  approved  by  the  court,  filed 
with  the  papers,  and  transmitted  to  the  Court  in  Bank.  The  counsel  except- 
ing to  the  opinion  of  the  court  should  draw  up  the  papers.  If,  however, 
the  question  to  be  submitted  has  arisen  on  the  pleadings,  or  in  suits  in  chan- 
cery, such  statement  is  unnecessary,  as  the  whole  appears  in  the  record  and 
papers.^i  • 

In  motions  for  new  trial,  ^.,  on  points  reserved  for  the  Court  in  Bank,  the 
points  not  stated  in  the  motion,  or  not  reserved,  are  not  open  for  discussion.'^ 

(3)  Stai.  SaO,  fk  many  mattert  appear  in  ilia  opinion,  as  ar- 

(4)  Id.  ib.  guiaenu  and  dicta,  which  the  court  itself  did 
<6)  Stat.  690,  }158.  not  decide,  and  are,  therefore,  to  be  consid- 

(6)  Stat.  220,  (9.  ered  as  the  opinion  of  the  Judge  who  writes 

(7)  StaL  SM,  ^.  out  the  opinion.    The  point  which  the  court 

(8)  Id.  ib.  decides  appears  in  the  mvgin  or  syllabus  of 

(9)  It  may  be  wen  here  to  state,  that  at  chambers,  thereportj  and  hence  the  marginal  note  in 

the  Judges,  after  examining  a  case  together,  the  report  sometimes  appears  a  little  di0brent 

and  determining  upon  the  point  upon  which  from  the  opinion.    See  9  Ohio  Rep.  168, 1*70. 

it  is  to  be  decided,  leave  it  for  one  of  their  (10)  Slat  S20,  ^7. 

number  to  draw  up  their  opinion  for  the  Re-  (11)4  Ohio  5. 

poru.    In writingout theopiaion,  of  cowne  (IS)  8  Ohio 507$  6 Ohio  71, 144. 


IN-raODUCTION. 


Court  k  Bank— General  rules  of  Praetiee. 


Upcm  a  decision  in  Bank,  a  motioa  for  a  rehearing  can  be  entertained  only 
al  the  same  term,  in  the  same  court^ 

The  ndes  of  practice  of  this  eonrt  will  beet  show  the  mode  in  which  its 
businesa  ia  transacted,  and  will  be  here  inserted  for  ready  reference  in  the  sub- 
aeqnent  pages  of  this  work: 

1.  When  a  question  shd  arisen  in  the  Sn^me  Conrt  of  a  county,  which 
shall  be  reserved  for  decision  at  the  session  to  be  faolden  by  all  the  Judges,  ai 
Colnmbtts,  a  memorandttm  thereof  shall  be  made  on  the  minutes;  and  an  entry 
shall  also  be  made  that  the  soil  is  centinned  fof  consideration  and  decision  al 
Colnnbns. 

3*  In  all  cases  thus  reserred  and  continued,  the  court  shall  direct  what  pa- 
pers on  file  shall  be  copied,  and  what  original  papers  shall  be  sent  to  Cdtumbas* 
if  either  party  make  application  for  such  direction;  but  if  no  such  applicatioH 
be  made,  the  original  papers  shall  be  sent. 

8.  At  any  time  after  the  first' day  of  November,  the  clerk  shall  deliver  the 
papers  of  the  canse^  sealed  up,  to  the  counsel  c(  either  party  who  may  first 
apply  for  the  same;^^  taking  his  written  receipt  and  agreement  to  ddiver  such 
papers  to  the  court,  sitting  at  Columbus, 

4.  When  judgment  is  rendered,  or  an  order  or  decree  made  in  a  csneie,  by 
die  court,  sitting  at  Columbus,  the  clerk  of  the  Supreme  Court  of  Franklin 
county  diall  enter  such  judgment,  order  or  decree,  on  the  minutes,  and  shall 
make  a  transcript  thereof,  under  the  seal  of  the  Supreme  Court;  which  trans* 
eript,  with  the  papers  brou^t  up  in  the  cause,  shall  be  delivered,  sealed  up,  to 
the  attorney  of  the  party  who  shall  apply  for  the  same,  taking  his  written  re* 
eeipt,  and  agreement  to  deliver  the  whole  to  the  derk  of  the  Supreme  Courtt 
from  whence  the  suit  was  brought. 

5.  The  personal  application  of  the  counsel,  for  papers  in  the  cause,  shall  not 
be  necessary,  if  he  send  his  written  <Nrder,  and  receipt  and  agreement,  required 
by  the  foregoing  rules. 

6.  The  derk  of  the  Supreme  Court,  of  die  proper  county,  upon  receiving 
back  the  transcript  and  papers,  shall  deliver  up  the  receipt  given  for  the  same, 
and  shall  immediately  copy  into  his  minutes  of  the  proceedings  of  the  Supreme 
Court,  the  transcript  aforesaid;  and  all  subsequent  proceedings  in  the  cause 
shall  be  the  same  as  if  the  judgment,  order  or  decree  had  been  entered  during 
the  sitting  of  the  court  in  the  proper  county. 

7.  Where  the  question  reserved  may  have  been  argued  in  the  proper  county, 
the  Court  wiD,  nevertheless,  receive  written  arguments  from  either  party,  in  aU 
cases  where  notice  is  given  to  the  opposite  party,  that  a  written  argument  will 
be  presented. 

8.  All  aignments  shall  be  opened  and  concluded  in  a  regular  and  proper  or* 
der.    The  counsel,  having  the  affirmative,  shall  furnish  to  the  opposite  counsel 

(13)  7  Ohio  (Part  1,)  267.  (14)  Modiaed  by  Rule  13. 
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a  note  of  the  points  made  and  aathorities  cited,  with  an  abstract  of  the  argu- 
ment; after  receiving  which,  a  like  note  of  points  and  authorities,  with  an  ab- 
stract of  the  argument  in  answer,  shall  be  famished  to  the  affirmative  eoansel. 
The  counsel  having  the  affirmative,  shall  ftmush  the  opposite  counsel  widi  ihe 
notes  and  abstract  aforesaid,  at  least  ten  days  before  the  sitting  of  the  court,  in 
all  cases  where  the  question  shall  have  been  reserved  twenty  days  before  the 
commencement  of  the  said  session* 

9.  Where,  after  the  examination  of  written  arguments,  the  court  are  not  sat* 
isfied,  they  will  direct  an  ailment  at  bar  upon  any  psttiettlar  point. 

10.  When  any  suit,  continued  for  consideration  and  decision  at  Cohimbna, 
upon  a  question  reserved,  shall  not  be  brought  up  to  said  court  by  either  party, 
it  shall  stand  continued  to  the  next  term  of  the  Supreme  Court,  in  the  proper 
county,  and  shall  be  proceeded  in  at  sadi  next  term  as  other  eaiases  e<mtintted 
to  that  term. 

11.  If  the  order  made  in  any  cause,  by  the  court  at  Columbus,  be  not  final, 
but  leave  the  cause  to  be  further  proceeded  in  before  final  judgment,  it  shall 
stand  for  such  fiirther  proceedings  to  be  had  at  ^e  next  term  iii  the  proper  oonn- 
ty,  and  shall  be  prepared  for  trial  in  the  same  manner  with  other  causes. 

12.  The  clerk's  and  sheriff's  fees  for  services  peifonned  in  attendance  upon 
the  session  of  the  court  at  Columbus,  shall  be  the  same  as  for  similar  services 
performed  at  the  sitting  of  the  court  in  the  county,  to  be  taxed  in  the  same 
manner  in  the  bill  of  eests. 

13.  That  in  all  cases  resenred  for  consideration  and  decision  at  the  special 
session,  move  than  thirty  days  before  the  first  day  of  the  session,  it  shall  be 
the  duty  of  the  party  holding  the  affirmative,  to  eause  the  record,  exhibits,  and 
depositions,  if  any,  and  a  transcript  of  the  points  relied  on,  to  be  filed  with 
the  clerk  at  Columbus,  on  the  day  preceding  the  first  day  of  the  session,  on 
the  penalty  of  the  payment  of  all  the  costs  that  may  have  accrued  irdm  tfie  com- 
mencement of  the  suit. 

14.  That  in  all  cases  where  oral  arguments  are  heard  in  this  court,  the  coun<> 
sel,  holding  the  affirmative,  shall,  before  the  aiguments  are  commenced,  fiimish 
each  of  the  judges  with  an  abstract  of  the  case,  and  a  brief  of  the  points  and 
authorities  relied  upon,  printed,  or  written  in  a  legible  hand;  and  the  opposing 
counsel  shall  furnish  like  briefs  of  the  points  and  authorities  relied  upon  on  the 
negative. 

15.  In  all  cases  reserved  for  decision  at  the  Court  in  Bank,  the  cotmsel  hold- 
ing the  affirmative  in  the  matter  to  be  heard,  shall,  before  the  cause  is  called  on, 
furnish  each  member  of  the  coprt  with  an  abstract  of  the  case,  containing  ihe 
substance  of  the  pleadings,  facts  and  documents  on  which  the  parties  rely,  and 
the  points  of  law  and  facts  intended  to  be  presented  in  ^e  argument;  which 
abstract  shall  be  legibly  written  or  printed. 

10.  Where  counsel  claim  the  privilege  of  making  oral  arguments  in  any 
cause  in  Bank,  they  shall  file,  with  the  papers  in  the  cause,  notice  of  such  in* 
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lention,  or  the  cause  will  be  considered  as  submitted  upon  written  arguments. 

17.  When  cases  ate  roserved  for  the  decision  of  Ihe  court  in  Bank,  thirty 
days  or  more  befoie  the  term,  it  shall  be  the  duty  of  the  party  holding  the  af- 
firmatiTe  to  file  the  papers  with  the  clerk  in  Bank,  and  pay  his  fees  on  or  be- 
foie  the  first  day  of  the  term;  and,  in  those  cases  reserved  within  thirty  days 
preeeding  the  term,  it  shall  be  the  duty  of  the  party  holding  the  aiiirmatiTe  to 
ffle  Ihe  papers  with  the  derk,  and  pay  his  fees  within  the  first  eight  days  of  the 
term.  In  either  case,  the  same  par^,  afler  decision,  shall  transmit  the  papers 
to  the  clerk  of  the  Supreme  Court  of  the  proper  county,  before  the  first  day  of 
the  next  term  of  the  SspieaM  Court  therein. 

18.  A  faUnre  to  e<nnply  with  the  Ibiegoing  rule  shall  subject  the  party  to  the 
payment  of  all  the  costs  in  the  suit,  and  be  enforced,  by  attachment,  in  the 
county  wbere  the  cause  is  reserved. 

SXC  in*     XHB  SUPBEJU  COURT. 


«. 


1.  How  conBiUuted. 

This  court  consists  of  four  judges,  any  two  of  whom  constitute  a  quorum.^^ 
They  have  precedence  according  to  the  dates  of  their  commissions;  but  in  case 
either  of  the  judges  is  elected  for  two  or  more  terms,  in  succession,  then  he 
takes  precedence  according  to  the  date  of  his  .commission  for  tlie  first  of  said 
terms;  and  when  the  commissions  of  two  or  more  are  of  the  same  date,  they 
have  precedence  according  to  their  respective  ages;  and  the  judge  entitled  to 
precedence  is  styled  the  Chief  Judge.^^ 


2.  Jurisdiction, 

The  Constitution^^  confers  on  this  court  original  and  appellate  jurisdiction, 
both  in  common  law  and  chancery,  in  such  cases  as  may  be  directed  by  law. 
The  Supreme  Court,  together  with  the  Courts  of  Common  Picas,  are  also  vested 
with  complete  criminal  jurisdiction,  in  such  cases,  and  in  such  manner,  as  may 
be  pointed  out  by  law.^^  The  judges  of  the  Supreme  Court  are,  by  virtue  of 
their  offices,  conservators  of  the  peace  throughout  the  State.^^ 

By  the  statutes  of  this  State  the  Supreme  Court  have  original  jurisdiction 
of  all  ofiences,  the  punishment  whereof  is  capital;  and  jurisdiction,  concurrent 
with  the  Common  Pleas,  in  sll  civil  cases,  at  law,  where  the  cause  or  matter  in 
dispute  exceeds  one  thousand  dollars;  and  appellate  jurisdiction  from  the  Court 

(15)  Const.  Art  3,  ^.  (17)  Const.  Art  3,  fl. 

( Ifi)  Stat.  2»,  ^1 .  (18)  Const.  Art.  8,  ^7. 
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of  Common  Pleas  and  Saperior  Court  of  Cincinnatiy  in  all  cWil  cases  in  which 
the  Court  of  Common  Pleas  has  original  jurisdiction;^  and  from  all  decrees,  as 
in  chancery,  of  the  Common  Pleas,^  and  Superior  Court  <^  Cincinnati. 

This  court  has  exclusive  jurisdiction  of  cases  of  information,  in  the  nature 
of  quo  warranto;^  and  concurrent  jurisdiction  with  the  Courts  of  Common 
Pleas  in  ceases  of  divorce;^  and  all  cases  properly  cognizable  by  a  Court  of 
Chancery,  where  the  title  to,  or  any  contract  in  relation  to  land  is  in  question, 
or  the  sum  or  matter  in  dispute  exceeds  one  thousand  dollars.^ 

This  court  has  power,  upon  good  cause  shown,  to  issue  writs  of  hflieas  cor- 
pus cum  causa,  certiorari,  mandamus,  prohibitiott,  jwecedendo,  enor,  super- 
sedeas, habeas  corpus  ne  exeat,  and  all  other  writs  not  specially  provided  for 
by  statute,  which  may  be  necessary  to  enforce  the  due  administration  of  jus- 
tice throughout  the  State,  and  for  the  exercise  of  ite  jurisdiction,  agreeably  to 
the  usuages  and  principles  of  law.^ 

The  Judges  of  the  Supreme  Court,  in  vacation,  have  power,  on  good  cause 
shown,  to  grant  writs  of  error,  supersedeas  and^rtiorari,  writs  of  habeas  corpus 
for  the  purpose  of  inquiry  into  the  cause  of  commitment,^  and  injunctions*  and 
writs  ne  exeat.^ 

A  derk  for  this  court  is  appointed  in  each  county.  The  clerks  issue,  upon 
praecipe  filed,  the  mesne  and  final  process  of  the  court;  but  unlike  the  highest 
courts  of  judicature  in  En^and,  and  some  of  the  United  States,  the  mesne  pro- 
cess of  this  court  cannot,  in  general,  be  issued  or  served  beyond  the  limits  of 
the  county  from  which  it  is  actually  issued.^ 

3.  Routine  of  btmnes^  and  general  rule$  of  practice. 

Suits  are  rarely  commenced  in  the  Supreme  Court.  As  the  court  holds  but 
one  session  in  each  county,  annually,  a  cause  will  be  brought  to  final  decision 
sooner  in  the  Supreme  Court,  by  commencing  in  the  Common  Pleas,  and  ap- 
pealing to  the  Supreme  Court,  than  by  commencing  originally  in  the  Supreme 
Court.  The  principal  business  of  this  court  consists  in  the  trial  and  hearing 
of  cases  appealed,  or  brought  by  writ  of  error  or  certiorari,  fix>m  the  Court 
of  Common  Pleas.  The  Judges  of  this  court  dispose  of  about  fifteen  hundred 
cases,  and  travel  about  twenty  two  hundred  miles,  annually.* 
The  following  are  the  rules  of  practice,  which  are  here  given  for  the  purpose 
of  reference  in  the  subsequent  pages  of  this  work:^ 

(19)  Stat.  £tt,  {S;  SS5,  ^.  (35)  Stat.  222,  $9. 

(20)  Stat.  713,  $51;  225,  $12.  (26)  Stat  710,  $38. 

(21 )  Stat  769,  $1.  (27)  Id.  ib.  $36. 

(22)  41  Stat  94.  (28)  10  Ohio  Rep.  109}  see  Sec.  IV,  2,  of  this 

(23)  Stat  699,  $2;  222,  $2.  Chapter. 

(24)  Stat  222,  $3;  as  to  the  ne  exeat  see  Stat  (29)  Wright's  Rep.  Pieface. 

710,  $36,  37.  (30)  i  1  Ohio  Rep. 


INTHODUOTION. 


Supieme  Court— General  rales  of  Practice. 


1.  In  all  chancery  cases  set  for  hearing,  upon<biIl  and  answer,  or  upon  bill, 
answer,  replication  and  testimony,  the  complainant's  counsel  shall  prepare  a 
brief,  containing  an  abstract  of  the  case,  with  the  points  and  authorities  relied 
on,  to  be  presented  to  the  court  on  the  first  day  of  the  term,  at  the  opening 
thereof;  and  if  such  brief  be  not  prepared  and  presented,  the  cause  may  be 
either  dismissed  or  continued  at  the  costs  of  the  complainant  or  his  counsel,  as 
the  court  may  direct. 

2*  In  all  cases  in  chancery,  set  for  hearing  upon  any  pka  or  demurrer,  the 
party  pleading  or  demurring  shall  prepare  or  present  the  brief;  and  if  such 
Inief  be  not  prepared  and  presented  as  aforesaid,  the  plea  or  demurrer  may  be 
orermled  at  the  costs  of  the  counsel,  for  the  party  pleading  or  demurring,  and 
the  cause  shall  be  finally  heard,  or  continued,  at  the  discretion  of  the  court. 

3.  In  all  cases  at  law,  to  be  determined  by  the  court  upon  writ  of  error, 
demurrer,  or  plea  of  nul  tiel  record,  the  counsel  for  the  party  holding  the  affir- 
matiye,  shall  prepare  and  present  to  the  court,  on  the  first  day  pf  the  term,  a 
hnet,  containing  the  points  and  authorities  relied  on. 

4.  Unless  the  law  shall  otherwise  direct,  all  depositions  may  be  opened  in 
the  clerk's  office,  by  the  clerk,  at  the  request  of  either  party,  or  his  counsel. 
The  cleik  shall  indorse  upon  the  depositions  upon  what  day,  and-at  whose  re- 
quest, they  were  opened,  and  they  shalf  remain  on  file  for  the  inspection  of 
either  party. 

6.  No  exceptions  to  depositions  for  other  causes  than  the  competency  of  the 
witness,  or  the  competency  or  relevancy  of  tfie  testimony,  shall  be  heard,  un* 
less  the  same  be  made  in  writing,  and  notice  thereof  given  to  the  opposite 
counsel,  before  the  cause  is  called  for  trial. 

6.  No  exceptions  to  depositions  which  were  read  on  the  trial,  in  the  Court 
of  Common  Pleas,  for  other  causes  thaa  the  competency  of  the  witness,  or  the 
competency  or  relevancy  of  the  testimony,  shall  be  heard  in  this  court,  unless 
the  same  was  made  on  trial,  in  that  court,  and  noted  in  writing. 

7.  Where  depositions  are  in  court  prior  to  the  continuance  of  a  cause,  no  ex- 
ceptions shall  be  taken  to  such  depositions,  unless  the  same  be  filed  with  the 
depositions  in  the  clerk's  office,  or  notice  thereof  in  writing  given  to  the  ad- 
verse party  or  his  counsel,  within  six  months  from  such  continuance,  except 
for  incompetency  or  irrelevancy. 

8.  A  notice  to  take  depositions  on  a  day  in  term  time,  shall  not  be  considered 
a  reasonable  notice. 

9.  In  all  cases,  in  which  both  parties  have  attended,  and  examined  and  cross 
examined  a  witness,  they  shall  be  considered  as  having  a  joint  interest  in  the 
deposition,  and  either  party  shall  be  at  liberty  to  use  it  on  trial. 

10.  In  the  trial  of  causes,  but  one  counsel  on  each  side  shall  be  permitted  to 
examine  a  witness;  and  no  witness,  once  dismissed  from  the  stand,  shall  again 
be  called,  until  the  other  testimony  is  gone  through,  except  at  the  request  of  a 
juror,  or,  by  the  order  of  the  court. 
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11*  When  application  \a  made  to  the  court,  or  a  jadge»  in  vacation,  for  the 
allowance  of  a  writ  of  error,  the  party  applying  shall  present  to  the  court,  or 
judge,  a  certified  copy  of  the  record^  and  an  assignment  of  errors,  which  copy 
and  assignment  shall  be  returned  to  the  court  with  the  writ  of  error« 

12.  When  application  is  made  for  admission  to  the  Bar,  the  applicant  shall 
furnish  the  court  with  the  certificate  of  his  moral  character  and  legal  qualifica- 
tions, and  with  written  evidence  that  the  person  applying  is  twenty  one  years 
of  age,  and  a  citizen  of  the  United  States. 

13.  No  attorney  or  counsellor  of  this  court,  or  any  clerk  of  the  court,  or 
sherifif,  shall  be  received  as  bail  or  security,  in  any  case  in  court. 

14.  Hereailer,  the  clerks  of  the  Courts  of  Common  Pleas,  and  of  the  Su- 
preme Court,  shall,  in  their  cost  books,  minute,  in  separate  colums,  the  costs 
occasioned  by  each  party  to  the  suit. 

15.  No  papers  or  records  filed  in  court,  or  in  the  clerk's  ofiice,  shall  be  taken 
therefrom,  unless  by  leave  of  the  court,  and  each  party  may  have  a  copy  of  his 
adversaries'  pleading,  the  expense  of  which  may  be  taxed  in  the  bill  of  costs. 

16.  No  deposition,  taken  in  a  chancery  suit,  shall  be  read  at  the  hearing,  un- 
less taken  at  least  ten  days  before  the  commencement  of  the  term,  or,  by  coo* 
sent,  except  those  directed  to  be  taken  by  the  court. 

17.  In  all  cases  where  any  person  is  admitted  to  defend  in  ejectment,  in  place 
of  the  casual  ejector,  he  shall  be  required  to  confess  the  lease,  entry,  and  ouster, 
to  admit  himself  in  possession  of  so  much  of  the  premises  as  he  defends  for,  de- 
fining the  extent  and  boundaries  of  that  possession,  and  to  plead  not  guilty;  all 
which  shall  be  reduced  to  writing  and  signed  by  counsel,  whereupon  the 
issue  shall  be  considered  as  made  up,  without  any  change  of  the  declaration* 


Sbc.  IV.    THE  coinnr  of  comxon  plbas. 


1.  How  constituted. 


The  State  is  divided  into  circuits,  in  each  of  which  there  is  a  President 
Judge,  who  is  assisted  by  not  more  than  three,  nor  less  than  two  Associate 
Judges,  in  each  of  the  several  counties  composing  such  circuit.^!  The  Associ- 
ate Judges  are  appointed  for  each  county;  and  the  President  and  Associate 
Judges,  any  three  of  whom  constitute  a  quorum,  compose  the  Court  of  Com- 
mon Pleas.3i 

2.  Jurisdiction. 

The  Constitution  of  Ohio  provideB,  that  the  Court  of  Common  Pleas  shall 
have  common  law  and  chancery  jurisdiction  in  all  such  cases  as  shall  be  di- 

(31)   Const  Art.  3,  }3, 
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rected  by  law;^  and,  together  with  the  jndges  of  the  Supreme  Court,  shall  have 
complete  criminal  jurisdiction,  in  such  cases,  and  in  snch  manner,  as  may  be 
pointed  out  by  law;^  and  shall  also  have  jurisdiction  of  all  probate  and  testa- 
mentary matters,  granting  administration,  the  appointment  of  guardians,  and 
such  other  cases  as  shall  be  prescribed  by  law  ;^  and,  that  the  judges  of  the 
Court  of  Common  neas  shall,  within  dieir  respective  counties,  have  the  same 
powers  with  tiie  judges  of  the  Supreme  Court,  to  issue  writs  of  certiorari  to 
Justices  of  the  Peace,  and  to  cause  their  proceedings  to  be  brought  before  them, 
and  the  like  right  and  justice  to  be  done.'^  The  presidents  of  the  Courts  of  Com- 
raon  Pleas  are,  by  virtue  of  their  offices,  made  conservators  of  the  peace  in  their 
respective  circuits ;  and  the  associate  judges  of  the  same  courts  are,  by  virtue  of 
their  offices,  made  conservators  of  the  peace  in  their  respective  counties.^ 

Under  the  Statutes  of  Ohio,  this  court  has  original  jurisdiction  in  all  civil 
eases,  both  in  law  and  equity,  where  the  sum  or  matters  in  dispute  exceeds  the 
jurisdiction  of  Justices  of  tiie  Peace.  It  has  the  power  to  examine  and  to  take 
the  proof  of  wills,  grant  letters  testamentary  thereon,  and  to  hear  and  determine 
all  causes  of  probate  and  of  a  testamentary  nature ;  to  appoint  guardians  for 
minors,  idiots  and  lunatics,  and  to  call  such  guardians,  and  executors  and  ad- 
ministors,  to  account.  It  has  exclusive  cognizance  of  all  crimes,  offences  and 
misdemeanors,  the  punishment  whereof  is  not  capital;  original  and  concurtent 
jurisdiction  with  the  Supreme  Court,  of  all  crimes  the  punishment  whereof  is 
capital.  It  has  the  same  power  to  issue  writs  of  habeas  corpus  cum  causa,  cei^ 
tiorari,  prohibition,  supersedias,  habeas  corpus  ne  exeat,  and  remedkl  and  other 
process,  (writs  of  error  and  mandamus  excepted,)  as  the  Supreme  Court.^ 

This  court  takes  cognizance  of  dower ;^  partition;^  the  redemption  of  land 
sold  for  taxes  ;'*^  the  granting  certificates,  &c.,  to  insolvent  debtors  ;^i  the  vaca- 
ting of  streets,  alleys,  town  plats  and  additions,  and  parts  thereof.^  Upon  ap- 
peal from  the  decision  of  tiie  county  commissioners,  it  supervises  the  public 
economy  of  counties  generally,^  and  vacates  and  alters  state  roads ,  and  vacates, 
opens  and  establishes,  and  alters  county  and  township  roads,  and  fixes  the  dam- 
ages, &c,**  It  revises  the  proceedings  of  justices  of  the  peace  in  civil  suits,  upon 
certiorari^  and  appeal;^  determines  all  contested  elections  of  8herifl*s,  coro- 
ners, county  auditors,  country  treasurers,  county  commissioners  and  prosecuting 
attorneys ;^^  removes  from  office  county  surveyors,  for  misconduct;^  grants  li- 
eenses  to  auetioneers,^  tavemkeepers,^  and  pedlers,^.^  and  fixes  the  rates  to  bo 

(32)  Const'  Aru  3,  ^.  (42)  Stat  940,  941. 

(33)  Id.  ib.  ^.  (43)  Id.  207. 

( J4)  Id.  ib.  ^.  (44)  Id.  8QS,  809, 806. 

(35)  Id.  ib.  $6.  (45)  Id.  515, 516. 

(36)  Id.  ib.  ^7.  (46)  Id.  512  to  514. 

(37)  Stat.  23S,  fk  (47)  Id.  315,  ^;  8  Ohio  375l 

(38)  Id.  298.  (48)  Id.  895. 

(39)  Id.  613.  (49)  Id.  99. 

(40)  Id.  924.  (50)  Id.  898. 

(41)  Id.  445...  (51)  Id.G20. 
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paid  for  the  same;  licensee  fenymen  and  fixes  the  rate  o(  fermf^t^  and  gmto 
licenses  to  clergymen  to  solemnize  marriages.^ 

It  appoints  eommissioiiMS  of  iaiolvents,^  iaspeotpn  of  mealf  floior»  J&c,^  ex* 
MKinen  of  school  teaelieni>^  dkeetovs  of  new  seats  of  justiee^^?  and  wvaek- 

masters.^''  , 

It  sapervisee  the  terms  and  coTenante  of  iadeotiues  of  appccniioeship  of  mi* 
ttors  who  aie  too  young  to  choose  guardians  i^  and,  flnaUyt  itehanges  the  names 
of  persons,  towns  and  TUlages,^  and  diromes  almost  «d  libitnm.^^ 

The  court  of  Common  Pleas  has,  in  dvit  actions,  generally,  eonenrrsnt  jn- 
jisdiction  with  justices  of  the  peace;  bnt,  unless  the  plaintiff  obtain indgmesH 
for  one  hundred  doUara  or  mora,  eatdusiTO  of  eosti,  lie  can,  in  general,  leooTet 

no  costs.® 

Neither  the  Supreme  Court,  nor  the  Court  of  Common  Pleas,  of  this  State, 
can,  in  general,  issue  process  in  personal  actions  ior  the  reooYery,  at  law,  of  n 
debt  or  damages  merely,  into  any  other  county  than  that  &qm  which  the  pro- 
cess actually  issues;  and  as  procesa  must  be  served  before  they  can  take  cof* 
nizance  of  an  nation,  these  courts  are  circumscribed  in  their  junsdiotion,  in  thin 
lespect,  to  each  coun^  from  which  process  issues.^ 

The  following  are  exceptions  to  this  rule: 

Wbeie  two  or  more  persons,  residing  in  different  counties,  are  j<Hndy  bound 
in  die  same  note,  promise  or  obligation,  procesa  can  be  imied  to  the  shmff  of 
another  county  than  the  one  in  which  the  process  issued,  and  suit  s»ay  be  com« 
mencedm  the  county  where  either  of  them  reside*^  So,  after  judgment  against 
one  of  two  or  more  defendants  who  has  been  served  with  process,  a  scire  fimae 
may  be  issued  to  any  county  in  the  State,  to  make  a  defendant,  who  was  not 
originally  sonred  widi  process,  a  party  to  a  judgment.^  So,  when  a  defendant 
shall  have  removed  to  another  county,  subsequendy  to  the  commenoement  of  a 
Mftt,  a  testatum  capias,  or  summons,  may  issue  to  such  other  eounty.<^  So,  in 
certain  cases  a  defendant  may  be  brought  into  court  by  prodanwtion.^- 

Such  bein^^  the  circumscribed  powoss  of  the  courts  in  issuing  mesne  proceest 
the  distinction  between  local  and  transitory  actionSt  so  far  as  regards  2XL  peraon- 
al  acticms,  has  been  necessarily  abrogated.  Personal  aotiona  are  held  to  be 
transitory,  and  may,  therefore,  be  proeecuted  in  any  county  where  process  caa 
be  served  on  the  defendant,  whether  he  be  a  resident  of  the  coimty  or  not.^  By 
the  service  of  procees  within  the  county,  the  court  firom  which  the  process  is- 
sued obtains  jurisdiction  of  the  person  of  the  defendant;  and  if  it  also  have  ju- 
risdiction of  the  subject  matter  of  the  controversy,  its  jurisdiction  is  complete.^ 

(58)  StaL  413, 415.  (6S)  Stat  586,  ^107.    See  port  Costs. 

(53)  Id.  582.  (63)  10  Ohio  Rep.  209. 

(54)  Id.  440.  (64)  Stat.  652,  ^23. 
(56)  Id.  455.  (65)  Id.  658,  ^. 

(56)  Id.  834,  ^26.  (66)  Id.  650,  $16.    Sec  post  Chap,  a 

(57)  Id.  847,  $4.  (67)  Id.  ib.  $17.    See  post  Chap.  8, 

(59)  Id.  432,  $7.  (68)  10  Ohio  Rep.  209.     An  actieo  of  eject- 

(60)  40  Stat.  'iS.  meat  is  local,  and  must  be  tried  and  ddeinmied 

(61)  42  Stat.  94.  in  the  county  uhere  the  land  is  situate. 
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3.  The  rmUine  of  buttfUBB* 

TtaxB  ne  generally  Ibitde  teime  of  Aie  court,  in  eadi  covntj*  uuinally* 

The  fitet  buBinefls  on  die  first  day  of  &o  term  is  to  call  the  grand  jury,  em* 
pamiel,  swear  and  charge  them.  Witnessee  for  the  grand  jury  are  tiien  called 
9mA  sworn.    Persons  under  recoginance,  and  &eir  sureties,  axe  then  called. 

A  lisl  of  the  eases  in  court  is  made  out  by  the  clerk  of  the  court,  and  the 
«anses  are  set  down  in  the  list  as  they  stand  in  the  course  of  the  proceeding. 
This  Ust  is  ealled  the  docket.  No  cause  can  be  removed  from  its  jdace  on  the 
dockets  but  all  causes,  m  which  the  intervention  of  a  jury  is  necessary,  must 
be'^tried  in  the  onler  in  which  they  stand^^  mdess  the  parties  otherwise  agree,  or 
be  continued  until  next  term.^ 

C«MS  in  chancery  are  not  generally  heard  until  the  cases  at  law  are  disposed 
4>f,  and  the  trial  of  criminal  cases,  in  general,  takes  precedence  of  civil  causes* 

The  general  mles  of  practice  in  regard  to  the  time  of  pleading,  itc^  are  dif^ 
fivent  in  each  ciicnitv  and  therefore  nothing  can  be  said  here  npOi  that  subject. 

Sic.  V.    supftuoit  court  of  cmcnmATi. 

« 

This  court  conmsts  of  one  judge^  and  has  concurrent  jurisdiction  in  Hamilton 
county  with  the  Court  of  Common  Pleas,  in  all  civil  causes,  at  common  law  and 
in  chancery,  wherein  the  last  mentioned  court  has  original  jurisdiistion.  The 
laws,  generally,  i^plicable  to  the  Court  of  Common  Pleas,  with  the  above  Urn* 
italions  of  jurisdiction,  are  extended  to  this  oourt.^^ 


(09)  In  Mne  of  the  eireuits  the  doeket  u  taken  up  AAer  disposing  of  these  motions  the  docket 

on  the  first  day  of  the  term,  in  the  following  is  again  taken  up  informally,  and  the  cases 


Eaeh  esse  is  caSed  in  its  ofder,  set  for  the  day  ara  ealied.    Each  case  is 

and  aU  orders,  delaalls,  di«.,  which  can  be  aalied  aad  passed,  if  both  portiee  aro  not 

taken  of  coarse  and  without  objoelion,  are  ready  Ibr  trial.     If,  in  thus  calling  the 

entered.    It  is  also  ascertained  what  cases  docket,  a  case  sot  for  the  day  is  reached, 

will  probably  be  for  trial.    If,  in  thus  cal*  in  which  both  parties  are  ready,  it  is  tried, 

ling  the  docket,  any  motion  is  to  be  mada  and  aAer  that,  or  if  no  case  is  ready  by 

which  will  be  contested,  the  motion  is  en-  consent  of  both  parties,  then  the  docket  is 

tared  without  being  then  argued,  and  the  formally  called,  and  each  case  set  for  the 

ease  passed.    By  this  means  the  docket  is  day,  and  in  its  order,  imperatively  disposed 

disposed  of  at  once,  so  far  as  regards  all  of,  either  by  trial  or  continuance,  ot,  if 

orders  and  Jadgnents  of  course;  and  It  is  both  parties  consent,  it  is  put  to  the  foot  of 

also  aaeertained  what  eases  will  be  for  the  docket,  or  an  attachment  is  issued  for  a 

trial,  aad  what  motions  will  probably  be  witness.    If  an  attachment  is  issued  for  a 

made,  ia  eaeh  case,  during  the  term.    If  a  witness,  the  case  is  passed  natn  the  reUim 

defoalt  is  taken,  in  a  case  not  set  for  the  of  the  attachment;  but  the  party  at  whoee 

day,  the  defendant  can  open  the  default  as  Instance  the  attachmem  issues,  is  ordered 

a  matter  of  course,  at  any  time  before,  or  to  pay  the  costs  which  accrue  fiom  the 

on  the  day  the  case  was  set  by  the  dark  delay.    When  a  case  is  onee  put  to  the 

forlriaL  foot  of  the  docket,  aad  again  called  for  trial, 

After  thni'iafonaally  calling  the  docket,  the  it  must  be  tried,  or  continued  on  iMmw 

eouit  hear  motions  in  matten  not  on  the  shown,  or  by  consent, 
docket,  such  as  for  the  tppoiatment  of  ad-    (10)  Stat  673,  G74,  JIOS. 
ministraioffs,  taven  Ueenses,  &c.                 (71 )  Stat.  234, 225. 
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Sec.  VI.    COURTS  of  justices  of  the  peace. 

The  jurisdiction  of  Justices  of  the  Peace,  in  civil  cases,  is,  in  general,  lim- 
ited to  the  townships  in  which  they  are  elected  and  reside ;  and,  under  certain 
restrictions  and  limitations,  they  have  cognizance  of  all  cases  where  the  matter 
in  dispute  does  not  exceed  one  hundred  dollars.^^  l^eir  jurisdiction,  however, 
is  co-extensive  with  the  county  in  which  they  reside,  to  administer  oaths;  to 
lake  the  acknowledgment  of  deeds ;  to  issue  subpcBnas  for  witnesses  in  causes 
and  matters  pending  before  them  i"^  to  hear  and  determine  actions  of  forcible 
entry  and  detainer  ;^^  to  issue  an  attachment  and  proceed  against  the  effects  and 
property  of  a  debtor  who  is  not  a  resident  of  the  county,  or  has  absconded  ;'^  to 
proceed  against  constables  for  failing  to  make,  or  making,  a  false  return  to 
mesne,"^  or  final,  process ;  or  failing  to  pay  over  money  collectedj  by  Uiem  on 
execution;'^  and  to  preside  and  act  in  the  place  of  a  judge  of  the  Court  of  Com- 
mon  Pleas  upon  the  trial  of  a  contested  election  of  a  justice  of  the  peace.^ 

The  jurisdiction  of  a  justice  extends  to  actions  of  trespass  on  real  estate, 
where  the  damages  demanded  do  not  exceed  one  hundred  dollars ;  but  they 
have  no  jurisdiction  in  actions  of  assault,  and  assault  and  battery;  or  for  mali- 
cious prosecution ;  or  civil  actions  against  justices  of  the  peace  or  other  offi- 
cers, for  misconduct  in  office,  except  in  the  case  of  constables  above  mentioned, 
and  when  a  justice  neglects  and  refuses  to  pay  over  money  received  by  him  in 
his  official  capacity,  after  demand  made  at  his  office  or  place  of  residence.^^ 
Justices  have  no  jurisdiction  of  actions  of  ejectment;  replevin;  slander,  verbal 
or  written;  or  actions  on  ccmtracts  for  real  estate;  or  actions  in  which  the  tide 
to  lands  and  tenements  may  be  drawn  in  question.^ 

An  appeal  lies  to  the  Court  of  Common  Pleas  from  all  judgments,  in  form 
civil ;^  but  an  action  originally  commenced  before  a  justice  of  the  peace  can 
never  come  by  appeal  before  the  Supreme  Court;  though,  if  appealed  to  the 
Court  of  Common  Pleas,  the  record  of  the  Court  of  Common  Pleas  may  be 
revised,  upon  writ  of  error,  by  the  Supreme  Court. 

(75)  Id.  506,  Jl.  (81)  Stat.  525,  ^lOSj  524,  $101. 

(76)  2  Ohio  Rep.  255.  (82)  Stat.  525,^106$  see  4  Ohio  Rep.  200;  7 

(77)  Stat  417,  $1.  Olrio  Rep.  (Part  2,)  230. 

(78)  12  Ohio  Rep.  35.  (83)  Slat  512,  ^40;  8  Ohio  Rep.  370;  5  Oliio 
(7D)  Slat.  522, 531.  Rep.  442. 270;  Wright,  314;  see  post  Appeal. 
(80)  See  Swan's  Trea.  5  to  8. 
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SECTION         I. 

WHAT  ACTIONS  ARE   RESORTED   TO   Ilf  OHIO. 

II. 

ASSUMPSIT. 

in* 

COVENAHT. 

IV. 

DEBT. 

V. 

DETINUE. 

VI, 

REPLEVIN. 

VII. 

CASE. 

VIII. 

TROVER. 

IX. 

TRESPASS. 

X. 

EJECTMENT. 

XI. 

CONSEqUBNCBS   OF  A  MISTAKE   IN  THE   FORM 

Sec.  L    what  actions  are  resorted  to  in  ohio* 

The  actions  resorted  to  in  the  State  of  Ohio,  for  the  redress  of  civil  injuries, 
are.  Assumpsit,  Covenant,  Debt,  Detinue,  Replevin,  Case,  Trover,  Trespass  vi  et 
annis,  Scire  Facias  and  Ejectment.  Many  of  these  actions  have  been  modified 
by  statute,  especially  the  action  of  Replevin;^  and  some  peculiar  statutory  re- 
medies  have  been  introduced ;  but,  in  general,  the  great  leading  principles  of  the 
common  law  of  England  in  relation  to  the  redress  of  private  injuries,  by  actions 
at  law,  will  be  found  to  prevail  in  the  State  of  Ohio.^ 

The  modifications  and  changes  which  have  been  made  in  these  actions  by 
statute,  and  most  of  the  new  remedies  created  by  legislation,  will  be  pointed  out 
under  their  proper  heads,  in  the  subsequent  pages  of  this  work. 

The  writ  of  right  has  never  been  adopted  in  this  State,  inasmuch  as  the  ac- 
tion of  ejectment  may  be  used,  in  all  cases  in  which  the  writ  of  right  can  be 
sustained  at  common  law;^  and  the  statute  of  limitations  bars,  as  well  actions  of 
ejectment,  as  every  other  action,  for  the  recovery  of  the  title  or  possession  of  real 
estate,  within  twenty  one  years.^ 

The  action  of  account  and  annuity  are  also  unknown  to  our  practice.^ 

It  does  not  enter  into  the  design  or  scope  of  this  work  to  give  any  other  than 
a  very  brief  and  general  outline  of  the  different  actions  resorted  to  in  this  State. 

(1 )  Sua.  784.  (t)  Wil.  Pr.  6.  (4)  Stat  A69. 

(S)  3  Ohio  Rep.  S9^  Walk.  Int.  604.  (5)  Walk.  Int.  505. 
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Aflsumpsit — Covenant 


Sec.  II.    AMUMPSiT. 

Is  an  action  of  trespass  on  the  esse,  bnt,  from  its  general  use,  has  acquired  a 
generic  character  or  specific  name.^  This  action  is  brought  to  recover  damages 
for  the  breach  or  violation  of  a  contract  not  under  seal,  nor  of  record,  whether 
express  or  implied,  written  or  verbal,  or  for  the  payment  of  money,  or  for  the 
performance  or  omission  of  any  other  act.  It  is  the  usual  remedy  upon  prom- 
issory notes,  bills  of  exchange,  and  other  unsealed  writings,  which  contain  a  pro- 
mise or  contract.  It  is  also  the  usual  remedy  where  a  contract  or  promise  is 
implied  from  circumstances. 

It  will  not  lie  upon  a  contract  under  seal,  nor  on  an  award  made  in  pursuance 
of  a  submission  under  seal  ;^  nor  for  use  and  occupation,  when  rent  is  reserved 
by  deed  '^  nor  on  a  promise  to  pay  a  debt  secured  by.  the  bond  <^  the  defend- 
ant;® or  a  judgment  against  him,^  (unless  there  be  a  new  consideration  for  the 
promise;)  nor  on  a  promise  to  refund  the  consideration  money  received  for  the 
conve3rance  of  land  by  deed,  the  covenant  of  warranty  therein  having  been 
broken.!® 

But  when  a  contract  under  seal  has  been  substantially  modified  or  changed 
by  the  parties,  by  parol,  so  that  a  suit  on  the  sealed  contract  cannot  be  sustained 
without  the  parol  contract,  the  proper  remedy  under  the  sealed  contract,  as  mod- 
ified, is  assumpsit,  the  whole  being  treated  as  a  parol  contract.^! 

It  lies  against  a  corporation  aggregate,  on  an  express  or  implied  promise,  in 
the  same  manner  as  against  an  individual.^ 

In  the  remarks  preceding  the  form  of  the  common  counts,  the  remedy  in  as- 
sumpsit, upon  those  counts,  is  briefly  stated. 

Sec.  in.    covxNAHT. 

Covenant  lies  for  the  recovery  of  damages  upon  contracts  by  deed.  The  ac- 
tion is  founded  upon  articles  of  agreement,  awards,  charter-parties  of  afifreight^ 
ment,  policies  of  insurance,  indentures  of  apprenticeship,  leases,  mortgages,  dk;c., 
and  is  either  for  the  nonpayment  of  money,  or  for  not  doing  or  foibearing,*80Bie 

other  act. 

(5)  Walk.  Intro.  fi06.  (11)  4  Cowen  564;  9  Pick.  298;  14  Jobns.  330; 

(6)  3  Ohio  Rep.  310.  4  Pick.  114;  9  Pick.  ^  21  Id.  417;  1  Wash.  C. 

(7)  14  Mum.  95;  6  N.  Hamp.  900.  C.  170;  3  T.  R.  090. fi92,  note  (b);  16  Wend.  G3S; 

(8)  14  MaM.  99;  19  iohas.  162.  2  £ng^.  C.  L.  Rep.  247;  8  Johai.  993;  3  Blaekf. 

(9)  19  Johns.  162.  363;  6  GiU.  4t  J.  240;  2  Wend.  687;  1  BaO.  89$ 

(10)  5  Cowen  195;  10  Mass.  239.  267;  8  Mass.    1  Green,  165;  9  Johns.  115;  see  post,  notes  to  com- 
46;   1  HUl  N.  Y.   147.     Assumpsit  lies  against    moa  Counts  in  assumpsit;  and  5  Ohio  Rep.  381. 

a  coUeetor  in  Indiana  fbr  taxes  coHeeiod  by  bin,  (12)  9Pet.541;  7Granoh,287$  8  Pick.  177;  3 
his  official  bond  giving^  merely  a  cumulative  rem-  8.  &  R.  117;  4  lb.  16;  10  Mass.  397;  14  Jofaaa. 
edy.   1  Blackf.  260;  and  see  2  WHb,  145.  1 18;  12  Johns.  231;  3  Halst  182;  2  Bay,  l(h,  33 

Eng.  C.  L.  Rep.  232.    See  1  Ohio  Rep.  36. 


THE  DIFFERiafT  ACTIONa  15 


I>ebl— >I>etinue. 


Sec.  IV.    MCBT. 

Debt  lies  for  the  recovery  of  a  sum  certain:  First,  on  records,  as  judgments 
or  recognizances:  Secondly,  on  specialties,  as  single  bills  or  bonds,  by  or 
against  the  parties,  or  their  personal  representatives,  or  against  heirs  or  devisees; 
or  upon  artieles  of  agreement  to  pay  money,  leases,  mortgages,  &c, :  Thirdly, 
vpon  simple  ocmtracts,  as  for  services  and  works,  moneys,  &g.  :  it  being  a  rule 
that  wherever  indebitatus  assumpsit  lies,  debt  will  also  lie;  or  on  bills  of  ex- 
ehanfe*  bankers  draAs»  jvomissory  notes,  bylaws,  or  foreign  judgments,  or  for 
fiaes  and  ameroements,  &c. :  or  lastly,  it  is  founded  in  nudefieiOf  and  lies  upon 
aets  of  the  legislature  by  the  parties  grieved,  or  comnum  informers* 

This  aolioB  has  been  greatly  ezt^ded  of  late,  both  by  the  courts  in  England 
and  this  country.  In  its  original  formation,  it  was  embanassed  by  the  right  of 
tlia  defeadani  to  wzgjd  his  law,  whieh  no  l<mger  exists,  and  was  so  strictly  con* 
iaed  as  respected  the  amount  to  be  recovered,  as  to  require  the  party  to  lecover 
the  precise  sum,  or  be  defeated.  These  restrictions  no  longer  attend  it,  and  it 
may  now  be  laid  down  as  a  rale,  that  debt  lies  upon  any  oontraot,  ezpnea  or  im- 
plied, by  record,  specialty,  ot  simple  oentraoi,  whereby  a  determinate  sum  of 
money,  capable  of  being  reduced  to  a  certainty,  becomes  due  to  another.^^ 

It  seems,  however,  that  covenant  and  not  debt  is  the  proper  action  on  a  con- 
tract for  the  payment  of  a  oeittta  sum  of  money  in  specific  aiticleii^^^ 

fihtc.  v.    Mrmnm. 

This  action,  and  Replevin,  are  the  only  remedies,  by  suit  at  law,  for  the  re* 
eovery  of  a  panMmal  chatid,  in  i^Mcie.  The  gist  of  the  action  is  the  wrongful 
detainer,  and  not  the  original  taking.^  It  lies  against  any  person  who  wiong- 
hBj  became  possessed  of  the  diattel,^  or  who  acquired  possession  by  lawful 
■leaBS,  as  by  d^vecy^  bailment,  or  finding.  The  goods  must  be  distinguish- 
able firom  other  property,  so  that,  if  the  plaintiff  recover,  the  sheriff  may  be  able 
to  deliver  them ;  thus  it  lies  for  a  deed,  or  horse ;  or  for  money,  or  com,  in  a  bag 
archest 

The  plaintiff  must  have  an  absolute,  or  general,  or  special  property  in  the  spe- 
cific goods,  and  the  right  to  the  immediate  possession  thereof  at  the  time  the 
action  is  commenced ;  but  it  is  not  necessary  that  he  should  have  had  the  pos- 
session before  suit  broughtii^ 

It  cannot  be  supported  against  a  person  who  never  had  possession  of  the 
goods. 

This  action  is  seldom  brought,  as  it  is  virtually  superseded  by  the  action  of 

<I3)  1  Umtm  S96.  SOO;  2  Whea.  989$  10  Wca.  (15)  3  Blaek.  Com.  153. 

Ml;  1  Pet  C.  C.  145.  (16)  1  Cbiu  PI.  8  Am.  ed.  123$  5  UUI  N.  Y. 

(14)  1  mackf.  216. 290;   1  U«ht.  222;   1  Bibb  282. 

366. 487;  2  Bibb  584.  (17)  1  Chit.  PI.  8  Am.  ed.  120, 121. 
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Replevin. 


Replevin ;  which,  under  the  Statutes  of  Ohio,  gives  a  remedy  in  almost  all 
cases  of  a  wrongful  detainer  of  personal  property. 

Sec.  VI.    rsplevin. 

At  common  law  this  action  was  confined  to  cases  where  trespass  would  have 
been  sustainable,  on  account  of  the  tortiousness  of  the  original  taking.^®  When 
the  taking  was  lawful,  and  the  subsequent  detainer  or  conversion  alone  formed 
the  ground  of  the  action,  Detinue  was  the  only  remedy  by  which  goods,  in  spe- 
cie, could  be  recovered.  But,  by  statute,^^  the  action  of  Replevin  has  been  ex- 
tended to  all  cases  where  goods  or  chattels  have  been  wrongfully  detained, 
whether  the  original  taking  were  lawful  or  unlawful.^  But  it  will  not  lie  at 
the  suit  of  a  person  whose  property  has  been  taken,  either  on  a  judgment  against 
him,  or  for  tiie  payment  of  a  tax,  fine,  or  amercement,  assessed  against  him,^ 
or  by  virtue  of  any  writ  of  replevin,  or  any  other  mesne  or  final  process  what- 
soever, issued  against  him.^ 

To  render  a  person  liable  to  an  action  of  replevin,  it  is  necessary  that  he 
should  have  had  either  actual  or  constructive  possession  of  the  goods,  otherwise 
he  cannot,  it  is  said,  be  charged  with  a  wrongful  detainer.^ 

In  order  to  maintain  the  action  of  Replevin  the  plaintiff  must  have  either 
such  general  property  in  the  goods  detained,  or  special  property  therein,  as  to 
give  him  the  right  of  immediate  possession  at  the  time  of  the  detention  and  is- 
suing of  the  writ.^  The  surety  to  an  officer  that  the  judgment  debtor  will  re- 
deliver the  goods  levied  upon,  has  not,  it  seems,  sufficient  interest  to  maintain 
this  action.^ 

It  seems  that  a  person,  not  the  execution  defendant,  may  have  replevin  un- 
der our  statute,  against  an  officer  for  goods  taken  in  execution.^  And  it  is 
clear  that  the  action  will  lie,  where  the  property  taken  by  virtue  of  the  execu- 
tion, is  taken  from  the  possession  of  the  plaintifif  in  replevin,  and  not  from  the 
possession  of  the  defendant  in  the  execution.^ 

(18)  10  Johns.  369;  5  Mass.  283, 284;  7  Johns,  execution  of  his  dnty  when  he  seized  the  proper* 
140;  17  Johns.  116;  see  3  Hill  N.  Y.  282.  ty;  that  the  property  was  in  the  custody  of  the 

( 19)  Stat.  784,  ^1.  Uw,  under  the  attachment,  and,  consequently,  the 

(20)  7  Ohio  Rep.  (Part  2)  133;  5  Ohio  Rep.  902.  plaintiff  to  the  attachment  had  no  control  or  pow- 

(21)  Stat  785,  $1;  787,  (12.  er  over  it,  and  the  defendant  could  not,  therefore, 

(22)  Stat.  787,  $12.  be  charged  with  a  wrongful  detainer  of  that  which 

(23)  7  Ohio  Rep.  (Part  2,)  133.  The  case  was  never  was,  even  constructively,  in  his  possession, 
this :  A  creditor's  attachment  was  issued  irreg-  (24)  Stat.  787,  $12;  785, 786,  $5,  6;  2  Blackf. 
ulariy,  (being  without  affidavit,)  and  by  the  direc-  172;  7  T.  R.  9;  Co.  Lit.  145(b);  see  1  Johns, 
tion  of  the  plaintiff  in  attachment,  the  constable  380;  1  Hill  N.  Y.  473;  1  Chit  PL  8  Am.  ed.  163, 
seized  the  goods  of  the  defendant  in  attachment,  150;  20  Johns.  465;  3  Pick.  255.  258;  3  Hill,  N. 
who  brought  his  action  of  replevm  against  the  Y.,  576;  15  Mass.  310;  15  Pick.  63. 

plaintiff  in  attachment,  the  goods  having  remain-  (25)  9  Mass.  265,  109;  5  Mass.  203;  See  16 

cd  in  the  hands  of  the  constable  imtil  replevied.  Wend.  335,  and  cases  there  ciled. 

The  court  held,  that  the  constable  was,  notwith-  (26)  2  Blackf.  172;  Wright,  159;  3  Wend.  280; 

standing  the  irregularity  of  the  writ,  in  the  due  7  Johns.  140;  see  2  Wend.  475;   5  Mass.  280; 
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Case. 


An  equitable  assipier  of  a  chose  in  action,  cannot  maintain  replevin,  to  re- 
cover possession  of  it  against  the  legal  owner.^ 

Where  the  possession  of  the  goods  was  originally  lawful,  there  must,  in  gen- 
eral, be  a  demand  and  refusal  of  delivery,  before  replevin,  ia  the  detinet,  can 
be  maintained.^ 

Sec.  Vn.    CASE. 

This  action,  in  its  most  comprehensive  signification,  includes  assumpsit;  but 
is  usually  understood  to  mean  an  action,  in  form  ex  delicto, -  to  recover  dam- 
ages for  torts,  not  committed  with  force,  actual  or  implied ;  or,  having  been  oc- 
casioned by  force,  where  the  matter  affected  was  not  tangible,  or  the  injury 
was  not  direct  and  immediate,  but  consequential;  or,  where  the  interest  in  the 
property  injured  was  only  in  reversion ;  in  all  which  cases,  the  action  on  the 
case,  and  not  trespass,  was,  before  the  passage  of  the  recent  statute  of  the  state 
of  Ohio,  which  will  be  hereafter  noticed,  alone  sustainable.  Where,  however, 
the  injury  was  immediate,  to  personal  property,  not  held  in  reversion,  the  ac- 
tion, before  the  enactment  of  the  statute,  must  have  been  trespass,. whether  the 
act  were  done  wilfully,  or  by  negligence,  or  want  of  care.^ 

Some  of  the  useless  distinctions  between  the  action  on  the  case,  and  the  ac- 
tion of  trespass,  have  been  very  properly  abrogated  by  a  recent  statute  of  the 
state  of  Ohio,'^  which  provides,  that  where,  by  the  wrongful  act  of  any  per- 
son, an  injury  is  produced,  either  to  the  person,  personal  property,  or  rights  of 
another,  or  to  his  servant,  child,  or  wife,  for  which  an  action  of  trespass  may, 
by  law,  be  brou^t,  an  action  of  trespass  on  the  case  may  be  brought,  to  re- 
cover damages  for  such  injury,  whether  it  was  wilful,  or  accompanied  by  force 
or  not,  and  whether  such  injury  was  a  direct  and  immediate  consequence  from 
such  wrongful  act,  or  whether  it  was  consequential  and  indirect  The  effect 
of  this  statute  will  be,  that  the  action  of  trespass  will  seldom  be  brought,  ex- 
cept for  injuries  to  real  estate,  or  where  the  injury  is  clearly  immediate.^^ 

Torts,  of  the  nature  above  mentioned,  for  which  an  action  on  the  case  may, 
by  the  common  law,  be  maintained,  are,  1st,  to  the  absolute  or  relative  rights  ot^ 
persons ;  2dly,  to  personal  property,  in  possession,  or  reversion ;  or,  3dly,  to 
real  property,  corporeal,  or  incorporeal,  in  possession,  or  reversion. 

Case  is  the  proper  remedy  for  injuries  to  the  absolute  rights  of  persons, 

7  Ifarr.  &  John*.  65;  Com.  Dig,  Title  Replevin,  D;  19  Johns.  8S1;  6  Berg.  Sl  R.  348;  2  Duia,  S78; 

90  JohiM.  465;  7  Ohio  Rep.,  (Part  2,)  133;   10  18  Johns.  257;  12  8.  &  R.  210;   1  Yeatet,  666; 

Wend.  S49',  3  Wend.  280;  Uoag.  40;  14  Johns.  Harper,  113;  Chit.  PI.  8  Am.  ed.  132, 133. 

86;   8  Pick.  183;  2  Stra.  1184;  Willes  6?S;  1  (30)  42  v.  Stat.  72^ 

Wend.  109;  1  Mason  322;  3  Stephens  N.  P.  2484;  (31)  There  is  a  like  statute  m  the  State  of  New 

17  Wend.  53;  25  Wend.  614;  23  Wond.  372;  9  York.    2  R.  S.456,^l6,2d.  ed.     Andttisthero 

Cowen,  295.  held  that  the  statute  does  not  change  the  rights  of 

(27)  2  Met.  127.  parties,  but  aSects  only  the  remedy.    19  Wend. 

(28)  24  Wend.  169;  3  Hill,  N.  Y.,  282.  313. 

(29)  2  Ohio  Rep.  169;  1 1  Mass.  59;  137;  525; 
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Case. 

not  immediate,  but  consequential ;  as  for  keeping  miscfaieroas  animals,  having 
notice  of  their  propensity,^  or  for  special  damage  arising  from  a  public  nui- 
sance.^ But  if  the  injury  were  immediate,  as  if  the  defendant  incited  his  dog 
to  bite  another;  or,  let  loose  a  dangerous  animal;  or  if,  in  the  act  of  throwing 
a  log  into  the  public  street,  it  hurt  the  plaintiff;  or,  if  an  injury  be  committed 
by  cattle  to  land;^  or,  the  cattle  of  the  plaintiff  be  shot  by  the  defendant,^^ 
the  action  may  be  trespass.^  Also,  whenerer  an  injury  to  a  peraon  is  occa- 
sioned by  regular  process  of  a  court  of  competent  jurisdiction,  though  mali- 
ciously adopted,  case  is  the  proper  remedy;  and  trespass  was  not  sustainable, 
until  the  passage  of  the  act  above  referred  to,^  for  a  malicious  arrest,  or  a  ma- 
licious prosecution.^  So,  it  is  the  proper  remedy  for  slanders  and  libels,  and 
the  onlynremedy  against  sheriffs,  justices  of  the  peace,  and  other  officers,  act- 
ing ministerially,  and  not  judicially,  for  refusipg  bail,  Sie,^  It  lies  ag^nst  sur- 
geons, agents,  Sic.  for  improper  treatment,  or  for  want  of  skill  or  care,  thou^ 
assumpsit  is  also  sustainable. 

Actions  for  injuries  to  relative  rights,' as  for  seducing  or  harboring  wives,  en- 
ticing away  or  haifooring  apprentices,  are  properly  in  case;^  though  it  was 
common  to  declare  in  trespass  for  criminal  conversation  and  for  debauching 
daughters  and  servants,  and  especially  where  the  action  was  for  an  injury  really 
committed  with  force,  as  beating,  &c. 

For  injuries  to  personal  property,  not  committed  with  force,  or  not  im- 
mediate, or  where  the  plaintafTs  right  thereto  is  in  reversion,  case  is  the  pix>per 
remedy. 

Though  assumpsit  is  the  usual  remedy,  yet  case  may  be  maintained  against 
attorneys  and  other  agents,  for  neglect  or  breach  of  duty,  or  misfeasance;  and 
against  bailees,  carriers,  warehousemen  and  others,  having  the  use  or  care  of 
personal  property,  whose  liability  is  founded  as  well  on  the  common  law  as  on 

(32)  See  post.  Chap.  5,  $  n,  9;  Ld.Rayni.  109;  (97)  18  Eng.  C.  L.  Rep.  34i;  1  Chit  PI.  8  Am. 
606, 7;  8;  13  Jolms.  339;  19  £ng.  C.  L.  Rep.  394;    Ed.  133.    A  very  full  exposition  of  the  English 

17  Wend  496.  eases,  and  when  trespass  and  when  case  ought  to 

(33)  4  Wend.  9;  7  Cowen,  609;  9  Wend.  S15$  have  been  brought  under  the  kiw  as  it  stood  pre- 
]  1  Id.  539;  4  Ohio  Rep.^377.  vious  to  the  passage  of  the  act  above  lefened  to, 

(34)  Chit.  PI.  8  Am.  Ed.  133,  and  eases  (here  will  be  found  m  Chit  PI.  8  Am  Ed.  181  to  186. 
cited.  And  see,  also,  the  following:  6  Ohio  Rep.  144, 147; 

(35)  3  Halst.  286.  Wright,  344;  7  Ohio  Rep.  (Part  2,)  133;  11  Mass. 

(36)  Where  the  defendant  ascended  in  a  balloon,  500;  4  Id  232;  2  Pick,  413;  2  Conn.  700;  9  Id. 
which  came  down  into  the  plaintiflPs  garden,  and  a  141;  6  Greenl.  421;  3  Gill  &  J.  377;  2  Liti.  234; 
crowd  of  people  broke  the  fences  into  the  garden,  Hardin,  490;  1  Hill,  {N.  Y.)  1;  1  Bailey,  441,447; 
(to  assist  the  defendant,  there  in  peril  from  being  Harper,  486;  4  Johns.  450;  12  Id.  257;  9  Id.  229, 
entangled,)  and  trod  down  vegetables  and  flowers,  11  Id.  444;  15  Id.  152;  «7  Cowen,  269;  7  Wend, 
the  defendant  was  held  answerable  in  trespass,  for  200;  6  Id.  367;  16  Id.  57^  11  Id.  31;  3  Cowen, 
«11  the  damage  done  to  the  garden,  on  the  ground  206;  32  Eng.  C.  L.  Rep.  733;  39  Id.  432. 

that,  by  ascending  in  the  balloon,  and,  voluntarily       (38)  9  Ohio  Rep.  108. 

and  designedly,  placing  himself  in  a  situation  in       (39)  See  post  Chap,  5,  ( II. 

which  he  might  require  help,  he  mvited  and  pro-       (40)  See  post.  Chap.  5,  ( 1,2 ;  9tat  60,  }14;  42 

duced  the  acU  of  the  crowd.    19  Johns.  381.  v.  Slat  72,  $4. 
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a  oontmct,  express  or  implied.^  And,  in  general,  where  there  is  an  express 
pnmiise,  and  a  legal  obligation  results  from  it,  then  the  plaintiff's  cause  of  ac- 
tion is  most  accurately  described  in  assumpsit,  in  which  the  promise  is  stated 
BSvthe  gist  of  the  action.  Bat  where,  from  a  given  state  of  facts,  the  law  raises 
a  legal  oUigation  to  do  a  particular  act,  and  there  is  a  breach  of  that  obligation, 
and  a  consequential  damage,  there,  although  assumpsit  may  be  maintainable^ 
upon  a  promise  implied  by  law  to  do  the  act,  still  an  action  on  the  case,  found* 
edon  the  tort,  is. the  more  proper  fonn  of  action,  in  which  the  plaintiff  states 
the  fiict  oat  of  which  the  legal  obligation  arises,  the  obligation  itself,  the  breach 
of  it,  and  the  damages  resulting  from  that  breach.^ 

This  is  also  the  proper  action  against  common  carriers,  innkeepers,  smiths, 
feirymen  and  stage  proprietors,  who  in  the  course  of  their  employment,  un* 
reasonably  refuse  to  exercise  their  calling;  as  where  a  carrier,  having  conveni* 
ence,  refuses  to  carry  goods.'^ 

Case  and  not  trespass  lies  against  a  corporation  aggregate,  for  making  its  of- 
ficers commit  a  trespass*^ 

It  lies  against  township  trustees  for  refiising  a  lawful  rote,  although  there  be 
no  proof  of  malice.^ 

In  reference  te  wrongs  committed  to  personal  property,  it  is  material  to  con- 
sider the  nature  of  the  plaintiff's  interest  or  property,  in  the  goods  or  personalty 
affected.  If  he  have  only  a  rtver$ianary  interest,  he  must  sue  in  case,  and 
neither  trover  nor  trespass  can  be  sustained.  Bat  if  the  plaintiff  was  entitled  to 
the  immediate  possession  of  the  goods  at  the  time  of  the  injury  thereto,  he  may, 
in  generaU  sue  in  caaosi^  trover;  though  trespass  also  lies,  at  the  option  of  the 
plaintiff,  where  the  tort  was  direct,  and  accompanied  by  force,  and  the  plaintiff 
was  in  fact,  or  law,  in  possession  of  the  goods* 

Case  or  assumpsit  may  be  supported  for  a  false  warranty  on  the  sale  of  goods, 
but  for  a  breach  of  an  express  or  implied  contract  of  warranty,  it  is  usual  to  de- 
clare in  assumpsit,  in  order  that  a  count  for  money  had  and  received,  to  recover 
back  the  consideration  paid  may  be  included  in  the  declaration.^ 

In  cases  of  injuries  by  frauds  wholly  unconnected  with  contract,  case  is  the 
proper  remedy ;  as  for  deceitfully  representing  a  person  fit  to  be  trusted,^^  or  for 
the  assertion  of  a  falsehood  with  a  iVadulent  intent,  as  to  an  existing  fact,  where 
a  direct,  positive  and  material  injury  results  from  such  assertion;^  and  for  fraud* 

(41)  ISEof.  C.  L.  Rep.  SS7;  19  I(f.  170;  18  sumpsit,  on  his  promise  that  he  wm  sound.    1 

Id.  2S7j  2  Wib.  919;  6  East  3^-,  Wright  239.  Chit.  PI.  8  Am.  ed.  136,  137.    So,  where  the  de- 

(12)  Per  LiTTLXDALS,  J.  12  Eng.  C.  L.  Repi  fendant  refused  to  warrant,  but  said,  the  '^horsa 

395;  Wright  229;  95  Eng^C.  L.  Sep.  292$  20  Id.  was  sound  as  far  as  he  knew,''  with  lihe  proof  of 

412;  12  Id.  927;  2  Blackf.  178.  the  defendant's  knowledge,  it  was  held  that  he 

(49)  1  Saimd.  912,  c  note  2;  6  T.  R.  149,  150l  was  liable  in  assumpsit,  as  oir  a  promise  that 

(44)  Wright  609;  9  Ohio  Rep.  91;  4  Id.  519.  the  horse  was  sound,  to  the  best  of  his  knowledge. 

(45)  11  Ohio  Rep.  972;  see  8  Cowcn  178.  19  Eng.  C.  L.  Hop.  267. 

(50)  Where  the  defendant  said,  ''the  horse  is  (51)  8  Johns.  29;  1  Met.  1;  7  Wend.  9;  6  Johns, 
sound,  but  mind,  I  do  not  warrant  him,"  and  it  181;  11  Wend.  974;  6  Cowen  946;  14  Wend,  126} 
was  proved  that  he  knew  it  was  unsound;  Lord  12  Wend,  176. 

Teaterden  held  that  he  was  properly-  sued  in  as-       (5:2)  2  Wend.  985;  9  T.  R,  51. 
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ulent  representations,  not  introduced  into  the  written  contract  between  the 
parties,  respecting  the  subject  matter  of  the  contract,  case  is  the  proper 
remedy.53 

If  goods  be  obtained  on  a  credit,  through  a  fraudulent  contract,  the  proper  re- 
medy is  case  or  trover,  at  least  before  the  expiration  of  the  credit.^  And  trover 
may  be  maintained  against  the  vendee,  and  against  the  purchaser  from  the  ven- 
dee, if  he  have  notice  of  the  fraud,  without  a  previous  demand.^ 

It  is  the  only  remedy  at  common  law  against  officers  for  an  escape.^  It  lies 
against  sheriffs,  &c.,  for  not  arresting  a  party,  when  he  had  an  opportunity;  or 
not  levying;  or  making  an  excessive  levy;  or  not  taking  a  replevin  bond,  &Ctf 
It  lies  against  a  witness  for  not  obeying  a  subpoBna.^^ 

For  injuries  to  any  penonal  property,  in  reversion,  trespass  or  trover  cannot 
be  supported,  and  case  is  the  only  remedy.^ 

If  the  defendant  had  the  property  by  bona  fide  purchase  from  a  wrongdoer, 
trover  or  replevin,  after  demand  made,  can  be  sustained  by  the  owner;  but  it 
seems  that  in  such  case  trespass  will  not  lie.^ 

With  respect  to  injuries  to  real  property  corporeal,  where  the  iiyury  itself 
is  immediate  and  committed  on  land,  &.c.,  in  the  possession  of  the  plaintiff,  the 
remedy  is  trespass;  but  where  the  injury  is  not  immediate,  but  consequential, 
as  for  placing  a  spout  near  the  plaintiff's  land,  so  that  water  aAerwards  ran  there* 
on ;  or  for  causing  the  water  to  run  from  the  defendant's  land  to  the  plaintiff's ;  or 
where  the  plaintiff's  property  is  only  in  reversion,  and  not  in  possessiim,  the  ac- 
tion should  be  in  case.  And  so,  for  obstructing  light,  case  may  be  brought  by 
the  tenant  in  possession,  or  by  the  immediate  reveraiq^r.  So,  it  lies  for  any 
other  nuisance  to  houses  or  lands  in  possession,  and  for  injuries  to  water  courses, 
where  the  plaintiff  is  not  the  owner  of  the  soil,  but  is  merely  entitled  to  the  use 
of  the  water. 

It  lies  by  the  revenioner  for  waste.^ 
.  It  lies  for  not  repairing  fences,  whereby  the  plaintiff's  cattle  escape  from 
his  land,  or  the  cattle  of  the  defendant  go  into  the  fields  of  the  plaintiff,  &c.^^ 

(63)  4  Campb.  22.  144.  169;  12  East  II;  15  gt>ocl8  procured  through  a  false  reprosentaUon  of 
Wend.  2d7>  14  Wend.  190>  10  Eng.  C.  L.  Rep.  solvency,  passes  no  tide  between  the  parties;  and 
Rep.  202;  Chit.  Con.  5  Am.  ed.  113;  13  Eng.  C.  the  vendor  maj  maintain  either  replevin,  tresncu» 
L.  Rep.  343;  23  Pick.  266;  22  Pick.  646;  23  or  trover,  to  recover  their  value.  S^  also  1  liill. 
Wend.  260.  N.  Y.  302,  317;  8  Cowen  238;   12  Johns.  348; 

(64)  13  Wend.  670;  17  Eng.  C.  L.  Rep.  330,  12  Pick.^. 

2  Esp.  622, 623;  16  Mass.  350;  8  Cowen  238;  13  W  Bac.  Ab.  Escape.  F. 

Johns.  186;  1  Hill,  N.  Y.,  302.  311;  Chitty's  Con.  (57)  Dougl.  656, 661;  9  East.  473;  13  East.  17 

6  Am.  ed.  408.  n.  c. 

(56)  22  Pick.  18;  1  Met.  657.    As  to  the  vend-  (68)  7  T.  R.  9;  3  Camph.  187. 

or  first  restoring  to  the  vendee  the  goods,  note  or  (59)  6  Johns.  44;  3  Hill  (N.  Y.)  348,  and  cases 

money,  received,  before  rescinding  the  contract  on  there  cited. 

account  of  fraud,  see  4  Mass.  502;  1  Met.  647. 657;  (GO)  Chit.  PI.  8  Am.  ed.  139,  140.    As  to  ac- 

22  Pick.    18,  and  cases   there   cited.     In  tlic  tion  of  waste  by  one  parcener  against  another,  see 

case  of  Cary  et  at,  v.  HcfiaVing  et  a/.,  1  Hill,  N.  Stat.  617,  $16. 

Y.  311,  it  was  held,  that  a  sale  and  delivery  of  (61)  12  Johns.  433;  3  Hill  N.  Y.  38;  1  Salk. 

335;  See  Stat.  408;  and  post  Chap.  6,.  $11,9. 
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Trover — Trespass. 

It  is  the  proper  remedy  for  obfltnicting  a  private  way,  or  to  recover  special 
damages  for  the  obstniction  of  a  public  highway ;  or  for  disturbing  the  enjoy* 
ment  of  an  easement,  even  though  the  same  were  conferred  by  a  written  agree- 
ment^^ 

This  .action  is  sometimes  adopted  in  preference  to  assumpsit,  where  cither  can 
be  maintained,  as  no  set  off  can  be  allowed,  and  the  plaintiff  will,  in  general,  be 
entitled  to  a  verdict,  if  he  prove  one  of  several  defendants  to  be  liable. 

Sec.  VIII.    TsovsE. 

This  action  belongs  to  the  class  of  actions  on  the  case,  and  is  founded  upon  the 
supposition  that  the  chattel  came  into  tlie  defendant's  possession  by  finding,  and 
that  he  afterwards  converted  it  to  his  own  use.  The  allegation  of  finding  is  a 
mere  fiction;  the  conversion  is  the  only  thing  material.  It,  in  general,  lies  to  recov- 
er damages  for  the  wrongful  conversion  of  personal  property,  to  which  the  plain- 
tiff has  the  title,  either  absolutely,  as  owner,  or  specially,  as  a  carrier,  or  an  agister 
of  cattle;^  or  a  sheriff  who  has  taken  goods  on  execution,^  or  the  like,  and  of 
which  he  is  entitled  to  the  immediate  possession,  before  or  at  the  time  of  the  con- 
version.** 

The  conversion  is  maintained  by  showing  any  assumption  of  property  in,  or 
exercise  of  authority  over,  the  goods  of  another,  inconsistent  with  the  title  of  the 
rightful  owner,  or  in  exclusion  of  his  right.^  This  must  be  proved  either  by 
showing  a  wrongful  taking,*^  in  which  case  no  demand  is  necessary;*^  or,  where 
the  goods  have  come  lawfully  into  the  possession  of  the  defendant,  by  showing 
a  subsequent  refusal  to  deliver  them  up,  on  demand.^ 

Trover  will  not  lie  by  one  joint  tenant,  tenant  in  common  or  parcener,  against 
his  companion,  for  a  thing  still  in  his  possession,  because  the  possession  of  one 
is  the  possession  of  both  f^  but  if  he  destroy ,^^  or  sell  it,^^  tlie  other  may  main- 
tain trover  against  him. 

8eC«   IX.      TBESPABS. 

This  action  only  lies  for  injuries  committed  with  force,  actual  or  implied.  If 
the  matter  affected  were  not  tangible,  as  reputation,  health,  &c.;  or  the  right  af- 
fected be  incoporeal,  as  a  right  of  way,  &c.;  or  the  plaintiff's  interest  be  in  rever- 
sion, and  not  in  possession;  or  the  injury  was  not  immediate  but  consequential, 
this  action  cannot,  in  general,  be  maintained. 

(62)  Chil.  PI.  8  Am.  ed.  141.  C.  L.  Rep.  909.    In  what  cases,  apon  whom,  howr 

(65)  Wright  744.  and  when,  a  demand  should  be  made,  see  1  Chit. 

(64)  7  T.  R.  992;  I  Cowen  Stt.  PI.  8  Am.  ed.  156  to  159;  8  Pick  643;  22  Pick. 

(65)  7  T.  R.  9;  10  Eng.  C  L.  Rep.  477, 481.  18;  2  Blackf.  94;  24  Wend.  169;  23  Wend.  462. 

(66)  Wright  552, 360;  6  East.  538;  6  Bac.  Ab.        (69)  2  Saund  47,  h;  2  Johns.  468;  12  Id.  484; 
677;  7  Johns.  254,  306;  10  Id.  172;  19  Id."  66;  1  16  Id.  179. 

Cowen  30;  5  Id.  323;  8  Wen.  6 13.  See  ante,  p.  20.  (70)  8  T.  R.  146;  2  Saund.  47,  h. 

(67)  2  Eng.  C.  L.  Rep.  3^;  7  Id.  322;  15  Johns.  (71)  U  Ohio  Rep.  364;  3  Johns.  175;  14  Id  192; 
431;  8  Pick.  &t2.    See  ante,  p  20.  see  4  East  121;  7  Eng.  C.  L.  Rep.  145;  1  Chit. 

(68)  2  Saund  47,  e;  1  Johns.  Cas.  406;  28  Eng.  Pi.  156. 
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Trespua. 

Whenever  a  doubt  exists  whether  trespass  or  case  is  the  proper  action,  for 
injuries  to  the  person,  &c.,  case  should  be  brought,  for  the  statute  already 
recited,~3  allows  case  to  be  brought  for  wrongful  injuries  to  the  person,  person- 
al property,  or  rights  of  another,  or  to  his  servant,  wife,  or  child,  for  which 
an  action  of  trespass  was,  by  the  common  law,  the  appropriate  remedy.  Not- 
withstanding the  provisions  of  this  statute,  a  party  may  sue  in  trespass  in 
any  case  in  which  the  action  of  trespass  could  have  been  maintained  at  the 
common  law. 

This  action  lies  to  recover  damages  for  injuries,  1st,  to  the  person ;  2dly,  to 
personal  property,  and  3dly,  to  real  property. 

1st.  For  injuries  to  the  person.  Jt  lies  for  an  assault,  which  is  an  inchoate 
violence,  or  an  attempt  to  commit,  with  force,  a  corporeal  injury  to  the  person 
of  another ;  as  striking  at  another  with  a  cane  or  the  fist,  although  the  party 
striking  fails  in  his  object;  or  riding  after  a  person,  so  as  to  compel  him  to  run, 
to  avoid  being  injured  or  beaten.^^  And  it  has  been  held,  that  if  a  party  ad- 
vance towards  another,  with  intent  to  strike,  and  in  a  threatening  attitude,  and, 
before  he  gets  near  enough  for  the  blow,  which  he  is  about  to  strike,  to  reach 
the  assailed  party,  is  immediately  stopped,  it  amounts  to  an  assault.''^ 

It  abo  lies  for  a  battery,  which  is  touching  the  person  of  another  in  an  angry 
manner,  as  striking  him,  or  jostling  him  out  of  the  way,  or  pushing  another 
against  him,  or  the  like.'^^ 

It  lies  for  false  imprisonment;  which  is  any  unlawful  confinement  of  the  per- 
son, as  detaining  one  in  the  public  streets.'^^ 

It  lies  also,  when  the  battery,  or  imprisonment,  &c.,  was  in  the  first  instance 
lawful,  but  the  party,  by  an  unnecessary  degree  of  violence,  became  a  trespass- 
er, ab  initio."^^  So,  it  lies  for  injuries  to  the  relative  rights,  occasioned  by  force, 
as  for  menacing  tenants,  servants,  &;c.,  and  beating,  wounding,  and  imprisoning 
a  wife  or  servant,  whereby  the  landlord,  master  or  servant,  hath  sustained  a 
loss ;  though  the  injury,  the  loss  of  service,  ^.,  were  consequential,  and  not 
immediate.'^^  It  lies  for  criminal  conversation,  seducing  away  a  wife  or  servant, 
or  debauching  the  latter;  force  being  implied,  and  the  wife  or  servant  being  con- 
sidered as  having  no  power  to  consent.  But  since  the  passage  of  the  act  herein 
before  referred  to,^  an  action  on  the  case  will,  in  these  and  the  like  cases,  be 
brought. 

2dly.  Trespass  to  personal  property.  This  action  lies  by  one  having  ac- 
tual or  constructive  possession  of  a  chattel,  for  any  injury  accompanied  with 
force,  either  in  carrying  it  away,  or  destroying  it,  &c.    The  rales  applicable  to 

(72)  42  Stat.  TS,  $4.  force  than  was  necessary  for  self  delence,  but  lui- 

(73)  Ante,  p.  17.  necessarily  abused  the  defendant,  both  may  be  in- 

(74)  14  Eng.  C.  L.  Rep.  355.  dieted,  but  the  plaintitf*  cannot  maintain  a  civil 

(75)  19  Vlng.  C.  L.  Rep.  414.  action,  but  is  Iiai>Ie  to  an  action.  2  Wend.  497. 

(76)  3  8alk.  191.   It  is  held,  in  New  York,  that        (77)  2  Inst.  46.  589. 

although  the  defendant  may  have  been  the  first        (78)  Wright,  505}  20  Johns.  427;  3  Cowen,  506. 
ag§ressor^  yet,  if  tlie  plaintiff  used  not  only  more       (79)  6  East,  387.         (80)  See  ante,  p.  17. 
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Trespass. 


trover,  apply  also  here,  with  this  exception  only,  that  trover  is  founded  upon 
the  unlawful  detention,  while  this  action  proceeds  upon  the  original  taking  as 
tortious  and  illegal.  Trespass  or  trover,  however,  will  lie,  where  there  is  no 
actual  forcible  dispossession  of  the  property ;  it  is  sufficient  if  there  be  an  unlaw- 
ful interference  with  it,  or  exercise  of  dominion  over  it,  by  which  the  owner  is 
damnified.^ 

A  sale  of  a  chattel  without  a  delivery,  gives  the  vendee  a  constructive  posses- 
sion, sufficient  to  maintain  trespass  against  a  person  who  takes  the  chattel  with- 
out right  ;®^  for  a  sale  without  delivery,  transfers  the  right  of  property  to  the 
vendee.** 

9dly.  Trespass  to  real  property.  Trespass  quare  clausum  fregit,  lies  for 
injuries  to  real  property  corporeal,  as  lands  or  hotlses,  but  can,  in  general,  only 
be  maintained  by  a  person  having  actual  possession. 

Possession  of  a  farm  will  draw  to  it  the  possession  of  the  woodland  belong- 
ing to  it,  though  not  enclosed.*^ 

Trespass  may  be  maintained  for  cutting  down  and  injuring  trees,  without  al- 
ledging  a  breaking  and  entering  the  close. *^ 

The  following  elementary  principles  are  stated  by  Hichcock,  J.  in  the  case 
of  Eowland  against  Rowland  :^ 

**In  order  to  maintain  an  action  of  trespass,  quare  clausum  fregit,  it  is  well  set- 
tled that  the  plaintiff  must  be  in  the  actual  or  constructive  possession  of  the  pre- 
mises upon  which  the  trespass  is  committed,  at  the  time  of  the  trespass.  *  Only 
the  person  who  has  the  possession  in  fact  of  the  real  property  to  which  ^  in- 
jury has  been  done,  can  maintain  an  action,  quare  clausum  fregit ;  a  general 
property,  not  being,  in  the  case  of  real  property,  as  it  is  in  personal,  sufficient 
to  found  this  action  upon.'  The  disseisee  of  land  cannot  maintain  an  action  of 
this  nature  for  an  injury  done  thereunto  betwixt  the  time  of  the  disseisin  and 
his  re-entry,  for  he  does  not,  until  his  re-entry  be  made,  regain  the  entry  in  fact 
of  the  land."^  But  it  is  not  necessary  that  he  should  be  in  possession  at  the 
time  of  the  commencement  of  the  action.  The  trespass  complained  of  may 
have  been  one  by  which  he  was  actually  disseised,  and  for  that  he  may  sue, 
although  for  any  act  done  afterwards  he  cannot,  until  he  regains  the  possession. 
It  would  seem,  however,  that  if  the  trespass  be  eontinued,  and  the  disseisee  first 
re-enter  he  may  lay  his  action  with  a  continuando,  and  recover  damages  for  tlie 
mesne  profits,  as  well  as  for  the  first  trespass.^  Or,  after  a  recovery  in  eject- 
ment he  may  have  his  action  for  the  mesne  profits. 

^'Proof  of  title,  without  proof  of  actual  possession,  is  in  general  sufficient  to 
put  a  defendant  upon  his  defence,  because  tlie  legal  title  draws  after  it  tlie  pos- 

(80)  8  Wend.  613»  10  Id.  349;  8  Jobna.  432;       (84)  Wrigiil,600. 

11  Id.  S85.  (86)  8  Oiiio  Rep.  41. 

(81)  11  Pick.  359.  (86)  6  Bee.  Abr.  6C6',  see  also  Bn>.  Trust.  PI. 
(8S)  10  Eng.  €.  L.  Rep.  480$  3  Kent's  Com.    38, 305, 346;  S  RolL  Abr.  663;  2  Johns.  Ca.  27j 

491  496;  8  Pick.  447.  IS  Johns.  R.  183. 

(83)  2  Htmki,  14.  (87)  2  Johns.  Ca.  27. 
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Trespass. 


session.  As  where  lands  are  vacant,  the  owner  has,  in  eontempladon  of  law,  such 
possession  that  he  may  maintain  trespass  for  an  injury  done  to  them.'* 

The  grantee,  vestune  teme,  or  hcrhagii  terrae,  and  the  person  entided  to  the 
exclusive  enjoyment  of  the  crop  growing  on  the  land,  may  maintain  trespass 
even  against  the  owner  of  the  land,  although  the  agreement  only  authorises  the 
cutting  and  carrying  the  crop  away.^ 

It  has  been  held  in  New  York,  that  a  tenant  at  sufferance  cannot  maintain  an 
action  of  trespass  against  his  landlord,  although  violently  turned  out  of  pos^ 
session.     But  this  admits  of  doubt.^ 

An  aged  man,  whose  children  live  with  him,  and  support  him,  working  his 
farm,  but  without  any  contract,  giving  them,  or  any  of  them,  the  exclusive  posses- 
sion, is  still  so  possessed  of  his  farm,  in  the  eye  of  the  law,  as  to  enable  him, 
as  possessor,  to  maintain  an  action  for  any  injury  to-the  farm.^ 

From  what  has  already  been  said,  it  will  be  perceived  that  a  lessor  cannot,  in 
general,  maintaiti  the  action  of  trespass  while  there  is  a  tenant  in  possession.^^ 
If  the  landlord,  or  reversionary  interest,  be  really  injured,  that  is,  if  the  inherit- 
ance be  injured,  he  must  sue  in  case.^ 

A  tenant,  entitled  to  emblements  afUr  he  has  quitted  the  premises,  may  main- 
tain trespass.^^ 

Actual  and  exclusive  possession,  without  a  legal  title,  is  sufficient  against  a 
.wrongdoer;  but  a  party  wrongfully  in  possession,  cannot  treat -the  rightful 
owner,  who  enters,  as  a  trespasser  ;^^  and  a  party  having  a  right  to  the  land,  ac- 
quires, by  entry,  the  lawful  possession  of  it,  and  may  maintain  trespass  against 
any  person,  who,  being  in  possession  at  the  time  of  his  entry,  wrongfully  con- 
tinues on  the  land.^^ 

(88)  6  East.  603;  1  Ohio  Rep.  251;  9  Cowen  the  lessor  enter  upon  the  land  to  take  possession, 
39;  9  Johns.  108, 113.  he  may  treat  as  trespassers  all  those  who  after- 

(89)  4  Johns.  150, 313;  see  19  Pick.  25;  8  Eng.  wards  come  upon  It;  37  Eng^.  C.  L.  Rep.  276;  or 
C.  L.  Rep.  280;  Wright,  94, 672;  37  Eng.  C.  L.  who,  having  unlawfully  taken  possession,  wrong-- 
Rep.  276;  3  T.  R.  295;  7  T.  R.  431;  25  Eng.  C.  L.  fully  conUnue  upon  Uie  land,  as  in  the  cBse  of 
Rep.  398.  In  the  case  of  Newton  et  ux.  v.  Har-  Butcher  v.  Butcher;  14  Eng.  C.  L.  Rep.  59;  where 
land  et  aly  39  Eng.  C.  L.  Rep.  58,  the  question  was  the  defendant  had  come  into  possession  of  the 
adverted  to,  whetlier  a  landlord  has  a  right  to  en-  land  by  intrusion,  and  the  rightftil  owner,  having 
ter  and  expel  by  force,  a  tenant,  who  holds  over  entered,  was  held  entitled  to  maintain  an  action  of 
aAer  his  term  has  expired,  using  as  much  force  trespass  against  him.  The  lessor  may  even  break 
and  no  more  than  necessary  for  that  purpose.  Tlie  and  enter  a  house,  provided  it  be  empty,  which 
question,  it  seems,  has  never  been  directly  before  has  been  occupied  and  held  over  by  his  tenant, 
the  King's  Bench,  and  the  judges  diifered  in  opin-  though  the  tenant  may  have  left  some  of  his  prop- 
ion.  Upon  the  questions  connected  with  it,  Bo-  erty  therein.  8  Eng.  C.  L.  Rep.  280.'' 
SANquKT  J.  says:  "Some  things  are  clear.    If  (90)  9  Cowen  279. 

the  tenant  hold  over  the  land  aAer  the  expiration  (91)  4  Ohio  Rep.  434;  1  Johns.  511;  3  John*^ 

of  his  term,  he  cannot  treat  the  lessor,  who  enters  468. 

peaceably,  as  a  trespasser.    On  the  other  hand,  (92)  8  Pick.  235;  7  Oonn,^28;  2  Green,  8;  8 

the  lessor,  who  is  out  of  possession,  cannot  main-  N.  Hamp.  430;  3  N.  Hamp.  103. 

tain  an  action  of  trespass  against  the  tenant  hold-  (93)  9  Johns.  108. 

ing  over.    He  must  first  acquire  a  lawful  posses-  ^94)  7  Cowen  752;  5  Wend.  281;  15  Eng.  C. 

sion,  before  he  can  maintain  such  action.    But  if  L  Rep.  345;  7  T.  R.  431. 

(95)  14  Eng.  C.  L.  Rep.  61,  per  Batlet,  J. 
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EjectmenL 


It  is  BaiesX  for  the  on^er  of  land  to  sue  in  case  for  an  injury  to  the  land,  such  as 
cutting  down  trees,  &c.,  when  the  land  is  in  the  possession  of  a  tenant  at  will.^ 

The  fee  of  land  ovqr  which  a  road  passes,  is  presumed,  prima  facie,  to  belong 
to  the  adjoining  proprietor;^  for,  in  the  absence  of  proof,  it  is  presumed  it  was 
taken  from  him.  When  the  adjoining  proprietor  owns  on]y  to  the  centre  of  the 
road,  he  may  maintain  trespass,  for  an  injury  to  his  land,  &c.,  over  which  the 
road  passes,  as  cutting  trees,  41&c.;  but  if  his  land  extend  only  to  the  line  of  the 
highway,  case  is  lus  only  remedy .^^  Case,  and  not  trespass,  is  the  remedy  of 
one  tenant  in  common  against  another,  for  an  injury  done  to  the  real  estate  owned 
by  them  in  common*^ 

As  to  what  constitutes  a  trespass*  Every  unwarranted  entry  in  the  lands  qf 
another,  whether  it  be  enclosed  or  not,  is  a  trespass.^  Thus,  an  entry  on  land, 
without  any  color  or  claim  of  title  ;^  or  under  a  void  license  ;^  or  under  a  mere 
executory  contract,^  unless  a  license  to  enter  and  improve,  &c.,  can  be  fairly 
inferred  from  the  custom  and  usage  of  the  contry,  the  terms  of  the  contract, 
or.  otherwise,^  will  constitute  a  trespass. 

So,  continuing  upon  the  land  of  another,  after  a  request  to  leave  ;^  or  even 
going  upon  the  land  of  another,  and  t£|Jung  away  one's  own  property,  is  a 
trespass.^ 

8xc«  X*    siscmcsKT. 

The  primary  object  of  the  action  of  ejectment,  as  it  existed  at  common  law» 
was  the  recovery  of  land,  whereof  a  tenant  for  years  had  been  unlawfully  eject- 
ed ;  and  in  order  to  maintain  the  action,  it  was  necessary,  that  the  plaintiff  should 
make  out,  on  the  trial,  four  points,  viz :  title,  lease,  entry  and  ouster.  It  was  con- 
fined, in  the  first  instance,  therefore,  to  cases  in  which  the  plaintiff's  tide  was  de- 
rived from  a  lease.  In  order,  however,  to  extend  its  benefits  to  other  cases,  and 
thus  avoid  the  circuity  and  difiliculty  attendant  upon  the  old  proceedings  in  real 
actions,  the  right  to  the  freehold  came  at  length  to  be  determined,  indirectly,  in 
this  action.  It  was  in  form,  the  term  which  was  to  be  recovered,  and  it  was 
therefore  necessary  that  a  term  should  be  created;  and  as  the  injury  complained 
of  in  the  writ,  was  the  loss  of  the  possession,  it  was  also  necessary,  that  the 
person  to  whom  the  term  was  given,  should  be  ejected  from  the  lands. 

(96)  Seelllfatt.«9f8Pick.836*,21«.Haiiip.       (99)  8T.R.ltf$  UEiig.C.  L.  Bcp.311. 
43(H15Eiig.C.L.Rep.346j9Cow«39;lJohitf.       (1)  19  Johns.  885. 

51);  3  Johns.  468}  3  Greenl.  8,  Mr.  Orr's  ajg.j  6       (2)  %  Johns.  ftSL 

East.  485s  7  T.  R.  431;  4  En^.  C.  L.  Rep.  219;  4       (3)  9  Johns.  362. 

Yeatcs  218;  6  Rand.  8.  506;  Wright  600^    But       (4)  7  Cowen,  299. 

tee  8  Ohio  Rep.  42,  per  Hitchcock  J.  (5)  9  Johns.  35.  331;  Wright,  362.  382;  3 

(97)  12  Wend.  98;  9  Ohio  Rep.  165.  Wend.  104. 

(98)  9  Ohio  Rep.  165.   1  Burr.  143;  15  Johns.        (6)  7  Cowen,  229. 

447;  6  Pick.  59;  16  Mass.  3^  14  Id.  256;  6  Id.        (7)  14  Johns.  406;  21  Eng.  C.  L.  Rep.  265;  3 
456;  2  Id.  127;   1  Coweo,  238;  3  Rand.  563|  12    Blackf.  438;  see  lb.  note. 
Wend.  98. 
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Consequences  of  a  mistake  in  the  form  of  the  action. 


In  order  to  obtain  the  first  of  these  requisites,  namely,  a  term,  the  party  claim- 
ing title,  entered  upon  the  disputed  premises,  accompanied  by  another  person, 
to  whom,  whilst  on  the  lands,  he  sealed  and  delivered  a  lease  for  years.  The 
lessee,  having  thus  acquired  a  right  to  the  possession,  remained  upon  the  land, 
and  the  person  who  came  next  upon  the  freehold,  was  accounted  an  ejector.  A 
writ  of  trespass  and  ejectment  was  then  served  upon  him,  which  might  be  de- 
fended by  the  party  interested  in  the  lands,  on  application  to  the  court,  although 
the  action  proceeded  in  the  name  of  the  original  ejector. 

But,  as  much  trouble  and  formality  were  found  to  attend  the  actual  making  of 
the  lease,  entry  and  ouster,  a  new  method  of  trying  titles  by  ejectment,  was  in- 
vented by  Lord  Chief  Justice  Rolls,  who  presided  in  the  Court  of  Upper  Bench, 
during  the  protectorate,  by  which  all  these  forms  were  dispensed  with ;  no  lease 
was  sealed — ^no  entry  or  ouster  really  made— the  plaintiff  and  defendant  were 
merely  fictitious  names,  and,  in  fact,  all  those  preliminaries  were  only  feigned, 
which  the  ancient  practice  required  to  be  complied  witli.  The  suit  is  com- 
menced by  a  declaration  against  the  casual  ejector,  who  is  a  mere  nominal  party, 
and  notice  is  given  to  the  tenant  in  possession,  who  is  admitted  to  appear  and 
defend,  either  by  himself  or  his  landlord,  on  entering  into  a  consent  rule,  to  con- 
fess lease,  entry  and  ouster,  thus,  leaving  the  title  the  only  question  open  to 
dispute  upon  the  trial. 

Ejectment  is  the  common  remedy,  resorted  to  in  the  State  of  Ohio,  to  recov- 
er the  possession  of  real  property,  either  in  fee,  for  life  or  for  years.  This  ac- 
tion has  been  somewhat  modified  by  statutory  reg^ation,  and  the  decisions  of 
our  courts,  as  will  be  seen  hereafter,  but  the  same  general  principles  prevail 
here  as  in  England,  and  in  several  States  of  the  Union. 

The  general  riile  is,  that  ejectment  will  lie  for  any  thing  attached  to  the  soil, 
of  which  the  sheriff  can  deliver  possession.^  It  cannot  be  maintained  where 
the  thing  to  be  recovered  cannot  be  delivered  in  execution,  and  whereon  an  en- 
try cannot  be  made.^  So,  it  will  not  lie  for  2^  water  course,  but  it  will  for  the 
ground  over  which  the  water  passes.**^  The  owner  of  the  soil  may  maintain 
this  action  for  land  which  is  part  of  the  king's  highway.**  Wherever  a  right 
of  entry  exists,  and  the  interest  is  tangible,  so  that  possession  of  it  can  be  deliv- 
ered, ejectment  will  lie.** 

Sec.  XL    coNSEauBNCEs  of  a  mistake  in  the  form  of  thi;  action. 

When  the  objection  to  the  form  of  the  action  is  substantial,  and  appears  upon 
the  face  of  the  declaration,  without  regard  to  extrinsic  facts,  it  may  be  taken  ad- 
vantage of  by  demurrer.  If  the  objection  is  not  apparent  on  the  face  of  the  de- 
claration, but  may  only  be  established  by  extrinsic  facts,  then  the  mode  of  ob- 

(8)  Adams,  Eject.  I63  16  Johns,  l&k  (11)  Burr.  133. 145. 

(9)  B.  N.  P.  99.  (12)  9  Johns.  298j  1  Tyler,  335j  2  Yeates,  331, 

(10)  Yelv.  113. 
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Ejectment  and  trespass — Waiving  tort. 

jection  may  be  on  the  trial,  as  a  vanance  between  the  declaration  and  proof, 
upon  motion  for  a  nonsuit.^^ 

By  statute,^^  it  is  provided,  that  no  new  trial  shall  be  granted,  or  judgment  be 
arrested,  or  writ  of  error  allowed,  after  trial  or  judgment  in  the  Court  of  Com- 
mon Pleas,  or  Supreme  Court,  on  account  of  any  objection  to  the  form  of  action 
in  which  the  plaintiff  may  have  declared ;  or  on  account  of  any  technical  objec- 
tion to  the  declaration,  or  other  parts  of  the  pleadings,  in  case  the  facts  are  sub- 
stantially alledged,  which  the  party  was  bound  to  prove  on  the  trial,  in  order  to 
entitle  him  to  a  recovery. 

If  a  party  fail  in  his  action,  on  account  of  a  mistake  in  its  form,  and  not  upon 
the  merits,  he  may  commence  a  fresh  action,^^ 


CHAPTER  II. 


THE  ELECTION  OP  ACTIONS. 

The  action  of  trespass  to  real  property  may  be  supported  against  a  stranger, 
by  any  person  in  the  actual  possession,  though  he  have  no  title;  whereas  in 
ejectment  the  plaintiff  must,  in  general,  recover  on  the  strength  of  his  own 
legal  tide,  unless  indeed  the  defendant  is  a  mere  intruder,  and  the  plaintiff  can 
establish  a  prior  actual  uncontradicted  possession.^  Hence,  in  some  cases  it  is 
advisable  to  adopt  the  action  of  trespass. 

One  whose  goods  have  been  taken  from  him  or  detained  unlawfully,  whereby 
he  has  a  right  to  an  action  of  trespass  or  trover,  may,  if  the  wrongdoer  sell 
the  goods  and  receive  the  money,  waive  the  tort,  affirm  the  sale,  and  have  an 
action  of  money  had  and  received  for  the  proceeds.^  And,  in  general,  when  a 
person  has  been  induced,  by  a  fraud  on  the  part  of  the  defendant,  to  make  a  con- 
tract with  a  nominal  party,  of  which  the  defendant  has  derived  the  whole  benefit, 
the  latter  may  be  sued  in  assumpsit.^ 

(13)  1  Chit.  PI.  8  Am.  ed.  197.  sompsit,  as  for  goods  sold  and  delivered.    See  also 

(14)  42  Stat.  72,  $2.  10  Mass.  4d3;  4S6, 6,  per  Jackson,  J.j  1  HUl  (N. 

(15)  1  Cbit.  PI.  8  Am.  ed.  198.  Y.)  234;  13  Wend.  163, 154;  3  Hill  S.  C.  248;  12 
(1)3  Ohio  Rep.  240, 388.  Pick.  120;  4  Pick.  462;  6  Greenl.  381 ,  319;  9  Johns. 
(2)  5  Pick.  285;  3  Watts  277;  1  J.  J.  Marsh.    201;  26  Maine  332;  3  Hill  (N.  Y.)  282;  1  N.  Hamp. 

643;  3  Dana  662.    It  is  held  in  New  Hampshire    161;  Chit  on  Con.  6  Am.  ed.  607;  and  cases  (here 
that,  if  one  take  the  goods  of  another  without  li-    cited. 

cense,  the  latter  may  wave  the  tort,  and  sue  in  as-       (3)  2  B.  &  P.  650;  2  Phil.  Ev.  110;  HI;  and 

cases  there  cited. 
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Ex  contractu  and  ex  delicto—- Statutory  remedies. 

Inasmuch  ad  a  bare  possedsioh  of  goods  is  sufficient  to  maintain  an  action  of 
troTer  or  trespass  against  a  wrongdoer,  it  may  be  advisable,  on  this  account,  not 
to  sue  in  assumpsit  in  some  cases  where  the  tort  may  be  waived. 

The  consequences  of  an  omission  or  mistake  in  parties  are  so  different  in 
actions  ex  contracta  and  ex  delicto,  that  the  latter  form  of  action  is,  on  &ts 
account,  often  preferred. 

In  all  cases  for  injuries  fo  the  person,  personal  property  ,or  lights  of  another, 
or  his  servant,  child  or  Wife,  for  which  an  action  of  trespass  can  be  brougiit, 
still  it  may  be  safest  to  bring  case,  as  case  will,  under  the  statate,  lie,^  in  all 
such  cases. 

Replevin  is  preferable  to  trover  when  it  i^  important  to  obtain  the  goods  them- 
selves. 

Assumpsit,  case  or  trover,  lies  against  a  bailee  who  converts  the  goods  bailed.^ 

If  a  party  has  a  right  of  action  at  common  law,  and  a  new  remedy  is  given 
in  the  affirmative  by  statute,  without  a  negative,  express  or  implied,  of  the  action 
at  common  law,  he  may  avail  himself  of  either.^  But  where  a  new  right  is 
created  by  statute  which  did  not  exist  at  common  law,  and  a  specific  remedy  is 
prescribed  by  statute,  that  remedy  can  alone  be  pursued.^ 

(4)  42  Stat.  72,  H  S9(^,  5  Greenl.  38;  16  Johns.  290. 

(5)  1  Cowen  322;  see  ante  p.  18, 19.  (7)  2  Burr.  799;  1  Saiind.  Rep.  135  n.  (4);  250, 

(6)  3  HiU  (N.  Y.)  38;  5  Johns.  175;  10  Johns,    e.  n.  (3)3  1  Blackf.  39;  8  Hill  (N.  Y.)  38. 
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OF  THE  JOINDER  AND  SPLITTING  OF  ACTIONS. 

SECTION     I.      OF   THE  JOINDEIk 

1.  In  what  cases  distinct  causes  of  action  should  be  joined. 

2.  When  different  actions  of  tfte  same  nature  may  be  joined. 

3.  Joinder,  as  respects  the  rights  in  which  they  are  brought 

4.  How  misjoinder  taken  advantage  of. 

n.      flPUTTINe  OP  ACTIONS. 


SbC.   I.      JOINDER  OF  ACTIONS. 

1.  In  fthat  cases  distinct  causes  of  action  should  be  joined,  A  joint  action 
must  be  brought  against  the  makers  and  indorsers  of  a  promissory  note,  due- 
bill,  or  bill  of  exchange,  otherwise  the  plaintiff  can  recover  costs  in  but  one 
action;^  and^unless  a  bank  or  banker  sues  the  drawers  and  indorsers,  jointly,  for 
money  due,  and  secured  by  indorsement  on  the  bill,  note  or  obligation  for  the 
same,  no  costs  whatever  can  be  recovered.* 

It  may  be  proper  to  advert  here  to  the  general  rule,  that  all  actions  between 
the  same  parties,  brought  at  the  same  time,  when  the  causes  of  action  might  be 
comprised  in  the  same  declaration,  will,  on  motion,  be  consolidated  ;^  and  the 
court  will  order  the  plaintiff  to  pay  the  costs  of  the  application,^  unless  a  sat- 
isfactory reason  is  shown  for  bringing  two  suits. 

2.  When  dijff'erent  actions  of  the  same  nature  may  be  Joined.  In  personal 
actions  the  general  rule  is,  that  causes  of  action  of  the  same  nature,  that  is,  be- 
ing all  ex  contractu,  or  all  ex  delicto,  may  be  joined  in  the  same  action;  pro- 
vided, however,  the  same  plea  may  be  pleaded,  and  the  same  judgment  may 
be  given  on  all  the  counts  in  die  declaration.^  But  the  converse  of  this 
mle  is  not  always  true;  for,  debt  on  specialty,  or  debt  on  judgment,  may  be 
joined  with  debt  on  simple  contract,  although  they  require  different  pleas  ;^  and 

(1)  42  Stat.  72,  $1.  8  Am.  ed.  199,  n.  (r);  18  Eng.  C.  L.  Rep.  210. 

(2)  Stat  149,  ^1.  (5)  1  T.  R.  274;  4  T.  R.  347;  2  Saund.  Rep. 

(3)  18  Eng.  C.  L.  Rep.  21(^  1  Cowen  189;  3  117  n.  t;  1  Chit.  PI.  8  Am.  ed.  199;  11  Comi.  582. 
Wend.  441;  see  1  Chiu  PI.  8  Am.  ed.  199,  n.  (r);  The  rule  in  the  text  is  pronounced  by  the  Supreme 
9  Johns.  261;  5  Halst.  241;  Stat  671,  $96.  Court  of  the  State  of  New  York  as  an  invariable 

<4)  9  Wend.  461;  2  T.  R.  639;  see  1  Chit  PI.    one.    13  Johns.  462. 
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there  is,  at  least,  this  exception  to  its  application,  namely :  the  action  of  trespass 
and  case  cannot  be  joined,  although  the  same  pliea  of  not  guilty  may  be  pleaded, 
and  the  same  judgment  given.® 

A  count  on  warranty,  on  the  sale  of  a  horse,  and  a  count  in  assumpsit,  may 
be  joined.'^  So,  case  for  slander,  and  malicious  prosecution,  may  be  joined. 
But  causes  of  action  of  difierent  natures,  as  tort  and  contract,®  debt  and  tres- 
pass,^ deceit  and  assumpsit,^^  trespass  and  trover,^ ^  cannot  be  joined.  But  sev- 
eral causes  of  action  in  case  may  be  joined  with  trover,^^  as  trover,  and  case 
for  words,^3  or  trover,  and  case  for  the  abuse  of  a  horse.^^ 

3.    Joinder  of  actions^  as  respects  the  right  in  which  they  are  brought. 

It  is  well  settled,  that  causes  arising  in  different  rights,  cannot  be  joined  in 
the  same  action.^^  Thus,  a  count  on  a  promise  by  husband  and  wife,  cannot 
be  joined  with  a  count  by  the  wife  dum  sola;^®  nor  can  trespass  by  husband, 
for  the  battery  of  bothji"^  nor  trespass  for  a  personal  injury  to  the  wife,  and  a 
cause  of  action  for  which  the  husband  alone  might  sue,  as  the  loss  of  her  com- 
pany;^® nor  can  trespass  for  the  goods  of  the  wife  taken  before  coverture,  and  the 
goods  of  the  husband  taken  aflerwards,^^  be  joined  in  the  same  action.  So,  a 
man  cannot  join  an  action  in  his  own  right,  and  as  executor  or  administrator,^^ 
nor  can  he  have  an  action  against  another  to  charge  him  as  executor  or  admin- 
istrator, and  also  in  his  own  right,  the  judgment  in  the  one  case  being  de  bonis 
testatoris,  and  in  the  other,  de  bonis  propriis.^ 

As  to  the  joinder  of  counts  by  executor  or  administrator,  plaintiff,  the  rule  is, 
that  they  may  be  joined,  provided  the  money,  when  recovered,  will  be  assets  in 
their  hands.^^  But  an  executor  must  declare  in  his  own  right,  for  money, 
which,  having  been  paid  since  the  death,  he  is  entided  to  recover  back  ;^  so,  on 
a  bond  given  to  him  as  such;^  and  therefore  cannot  join  such  causes  with  oth- 
ers in  his  representative  character.  And,  inasmuch  as  the  describing  the  plain- 
tiff to  be  executor,  is  no  averment  that  the  causes  accrued  to  him  as  executor, 
a  count  on  an  account  stated  with  plaintiff  executor,  not  saying  as  executor,  is 
misjoined  with  counts  on  promises  to  the  testator.^  With  respect  to  the  join- 
der of  counts  against  an  executor  defendant,  he  may  be  sued  as  such,  on  an  ac- 
count stated  by  him  in  that  character,  of  money  due  from  the  testator.^    So, 


(6)  2  Burr.  1114;  but  see  IG  Johns.  146. 

(7)  2Caincs,216. 

(8)  11  Johns.  479. 

(9)  1  Salk.  lO,  3  Salk.  204, 

(10)  1  Johns.  503. 

(11)  lGJolms.146. 

(12)  1  T.  R.  277;  3  Wils.  348. 

(13)  2  Dougl.  677. 

(14)  Cro.  Car.  20. 
(16)  3T.  R.433. 
(16)  16  Johns.  221. 


(17)  Com.  Dig.  Action  G.  3. 

(18)  18  Johns.  443. 

(19)  Com.  Dig.  Action  G.  3. 

(20)  2  Lev.  228. 

(21)  1  Taunt.  322;  2  Marsh.  147;  1  Eng.  C.  L. 
Rep.  446;  sec  post,  Chap.  4,  $1, 14. 

(22)  4  T.  R.  561;  2  T.  R.  476;  6  Ohio  Rep.  636. 

(23)  3  B.  &  P.  7.    See  post,  Chap.  4,  JI,  14. 
(21)  6  East.  150;  vide  6  Wendell  36;  7  Ohio 

Rep.  (Part  1,)  268. 
(25)  1  H.  Bl.  102;  6  Ohio  Rep.  92. 
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he  may  be  charged  as  such,  for  breaches  of  covenant,  by  one  to  whom  the 
premises  have  been  assigned  since  the  death  ;^  and,  with  these  causes,  there- 
fore, may  be  joined  others  accruing  from  the  testator:  but  not  a  count  on  an  ac- 
count stated  by  him,  of  moneys  due  from  himself  as  such,^  or  for  money  had 
and  received  by  him,*'  or  lent  to  him  in  that  character.^^  Nor  can  counts  on 
promises  from  an  intestate,  and  on  a  promise  from  the  administrator,  upon  a  con- 
sideration accruing  aflcr  the  intestate's  death,  be  joined  in  the  same  action.^ 
This  rule  does  not  apply  to  causes  of  action  against  a  defendant  in  his  own 
right,  and  as  surviving  partner,  which  may  be  joined,  and  it  is  not  even  neces- 
sary, in  declaring,  to  distinguish  them,  they  being  recoverable,  as  we  have  be- 
fore seen,  against  the  survivor  individually .^^ 

A  demand,  therefore,  due  to  the  plaintiff,  as  surviving  partner  of  one  firm, 
may  be  joined  in  the  same  action  with  a  demand  due  to  him,  as  the  surviving 
partner  of  another  finn,^^  or  due  to  himself  in  his  own  right.^ 

4.  How  misjoinder  taken  advantage  of.  By  the  common  law,  a  misjoinder 
of  counts  is  a  defect  in  substance,  and  may  be  taken  advantage  of  by  general  de- 
murrer, motion  in  arrest  of  judgment,  or  writ  of  error.  Whether,  under  the  statutes 
of  Ohio,  a  motion  in  arrest  of  judgment,  or  a  writ  of  error,  will  not  reach  a  mis- 
joinder of  counts,  may,  perhaps,  admit  of  doubt.^  ' 

Whatever  may  be  the  decision  under  the  statutes  of  Ohio,  in  regard  to  the  al- 
lowance of  a  writ  of  error,  or  the  arrest  of  the  judgment,  where  the  counts  are 
inconsistent,  it  is  clear  that  the  misjoinder  may  be  objected  to  by  a  general  de- 
muner.  The  demurrer  must  be  to  the  whole  declaration ;  and  the  defendant 
cannot  plead  to  one  count,  and  demur  to  the  other,  because  the  latter  is  incon- 
sistent with  the  one  to  which  he  has  pleaded.^  The  plaintiff  cannot  cure  the 
defect  by  entering  a  nolle  prosequi  to  a  part  of  the  declaration.^    But  after  ver- 

(25)  10  East.  813.  vision  of  the  statute  is  not  applicable  to  misjoinder 

(t6)  1  H.  B.  106.  of  coantS3  for,  there  is  an  evident  distinction  be- 

(27)  4  T.  R.  317.  tween  a  count  being  good  and  perfect,  but  incon- 

(S9)  12  Johns.  349;  7  Cowra,  58.  sistent  with  other  counts,  and  a  count  intrinsically 

(30)  1  B.  d&  Aid.  29.  *  bad  and  defective.    See  post  p.  32,  note  39.    The 

(31)  9  Pick.  533.  act  of  March  12,  1844,  (42  Stat.  72,)  provides, 

(32)  CoUy.,  Part  399. 436.  that  a  Judgment  shall  not  be  arrested,  or  writ  of 

(33)  The  statute  provides,  that  ''in  suits  where  error  allowed/'on  account  of  any  objection  to  the 
there  are  several  counts  in  the  declarati<Mi,  some  form  of  action  in  which  the  plaintiff  may  have 
of  which  are  bad  or  defective,  and  the  residue  declared,  or  on  account  of  any  technical  objection 
good,  and  the  juiy  shall  return  a  general  verdict-  to  the  declaration,  or  other  part  of  the  pleadings, 
for  the  plaintiff,  it  shall  be  lawfiil  for  the  court  to  in  case  the  facts  are  substantially  alledged,  which 
give  judgment  on  such  good  counts,  to  which  the  the  party  was  bound  to  prove  on  the  trial,  in  or- 
evidence  on  the  -trial  was  applicable,  and  either  '  der  to  entitle  him  to  a  recovery."  Whether  this 
before  or  after  motion  in  arrest  of  judgment,  to  provision  of  the  statute  is  applicable  to  misjoinder 
strikeout  such  defective  counts;  and  whenever  of  counts,  must  be  left  to  the  adjudication  of  tlie 
sufficient  appears  to  sustain  the  verdict,  the  judg-  courts  to  detennine. 

mcnt  shall  not  be  reversed  on  acccount  of  such  de-        (3i)  15  Wend.  l&l. 

fectivecouaU.'' Stat.  688,  ^142.  Probably  this  pro-        (3d)  1  H.  Bla.  108;  4  T.  K.  360;  19  Wend. 

627. 
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dicty  if  the  defect  is  not  cured  by  the  statute  of  March  12,  1844,^  and  no  evi- 
dence  has  been  given  on  some  of  the  counts,  and  the  verdict  has  been  taken 
generally,  the  court  may  give  judgment  on  the  count  to  which  the  evidence  on 
the  trial  was  applicable,  and,  either  b^qre  or  after  motion  in  arrest  of  judgment, 
strike  out  the  other  count,  and  thereby  remove  the  objections  to  the  misjoin- 
der.^ When,  however,  the  evidence  on  the  trial  is  applicable  to  two  or  more 
inconsistent  counts,  and  there  is  a  general  verdict,  it  may  be  doubted  whether 
the  court  can,  even  under  our  statute,  in  regard  to  bad  or  defective  counts,^  ren- 
der ajudgment,  and  strike  out  the  counts  so  as  to  remove  the  objection  to  the  mis- 
joinder.^ But  it  is  immaterial  whether  they  can  do  so  or  not,  if  the  act  of  March 
12,  1844,  before  referred  to,^  cures  the  defect. 

Sbc.   II.      ePLITTINO  OF  ACTIONS. 

Where  a  party  has  one  entire  claim  or  demand,  arising  out  of  a  single  transac- 
tion, whether  in  the  nature  of  contract  or  of  tort,  he  cannot  divide  it  into  separate 
and  distinct  claims,  and  bring  an  action  for  each ;  and  if  he  attempt  so  to  do,  a 
recovery  in  the  first  suit,  though  for  less  tlian  his  whole  demand,  is  a  bar  to  the 
second.^^  Thus,  when  there  is  an  entire  contract  for  the  sale  of  goods,  the  ven- 
dor cannot  maintain  an  action  for  one  part  of  the  goods  sold,  and  another  action 
for  another  part.^  So,  where  there  has  been  a  trespass  or  conversion  by  one 
single  indivisable  act,  in  relation  to  several  chattels,  the  plaintiff  cannot  split  up 
his  claim  for  damages  by  bringing  separate  actions  of  trespass  or  trover,  for 
each  particular  article  seized  or  converted.^ 

A  running  account  for  goods  sold,  and  delivered,  all  due,  is  held  in  New 
York  to  be  an  entire  demand,  incapable  of  being  split  up  for  the  purpose  of 
bringing  separate  suits ;  and  therefore,  where  a  creditor  split  up  an  account  into 
two  parts,  brought  a  suit  for  one  part,  and  was  defeated,  ^d  subsequently 
brought  another  suit  for  the  residue  of  his  account,  on  a  plea  of  the  former  suit, 
it  was  held  that  the  plea  was  a  good  bar,  and  the  plaintiff  not  entitled  to  recover.^^ 

(96)  42  Slat  72,  $2$  See  ante  p.81,  fioUSS,  dencewas  applicable  to  the  good  as  well  as  to  the 

(37)  18  Eng.  C.  L.  Rep.  183,  note;  19  Wenc*.  bad  counts,  there  cao  be  no  harm  in  sustaining 
627;  1  Doug.  376;  1  B.  &  P.  jKdO;  Sut.  688,  §U2,  the  verdict,  though  general.    The  good  count  is 

(38)  Stat.  688^  $142;  ante,  p.  31, ».  33.  enough  to  warrant  it;  but,  in  the  case  liCiftamtUtefU 

(39)  The  case  of  Lusk  v.  Hastings,  19  Wend.  ectmU,  we  cannot  but  say  that  the  verdict  is  com- 
G27,  was  this :  The  declaration  contained  counts  pounded  of  damages  under  all  the  counts.  Each 
in  trespass  and  in  case;  and  the  evidence  on  the  class  of  counts  is  good,  though  inconsistent,  and 
trial  was  applicable  to  both  counts.  There  was  a  the  Jury  may  have  taken  into  the  estimate,  evi- 
general  verdict,  a  motion  in  arrest  of  judgment  dence  that  might  support  distinct  and  different 
by  defendant,  and  a  motion  by  the  plaintiff  for  actions." 

leave  to  strike  out  one  of  the  mconststent  counts,  (40)  See  ante,  p.  31,  note  33. 

and  apply  the  judgment  to  the  other  count.    The  (41 )  4  McCord,  20;  16  Johns.  22^  16  Johns.  121, 

motion  for  leave  to  strike  out  was  denied,  and  136;  8  Wend.  482;  15  Wend.  557;  1  Wend.  487. 

NELSoir,Ch.  J.,8ays:  This  case  is  not  like  one  (42)  15  Johns.  229;    16   Johns.  121.   136;   1 

wliere  the  counts  are  coruistentf  although  some  Wend.  487. 

be  bad.    In  such  case,  if  it  appear  that  the  evi-  (43)  15  Johns.  432;  6  Rand.  457. 

(44)  8  Wend.  492. 
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But,  in  Massachufletts,  a  more  reasonable  rule  is  adopted,  that  a  running  accoun; 
for  goods  sold  and  delivered,  money  loaned,  or  money  had  and  received,  at  dif- 
ferent tiroesi  will  not  constitute  an  entire  demand,  unless  there  is  some  agreement 
to  that  effect,  or  some  usage  or  course  of  dealing,  from  which  such  an  agree- 
ment or  understanding  may  be  infcrred.^^ 

Where  judgment  was  obtained  against  the  second  indorscr  of  a  note,  and  he 
paid  a  part  of  the  judgment,  and  tlien  sued,  and  recovered  from  the  first  indor- 
ser  the  amount  paid,  in  an  action  for  money  paid,  laid  out  and  expended,  and  the 
second  indorser  afterwards  paid  the  whole  amount  of  the  judgment  against  him, 
and  again  sued  the  first  indorser  for  the  money  last  paid,  in  an  action  for  money 
paid,  laid  out  and  expended,  it  was  held  that  the  second  action  well  lay/^ 

With  respect  to  instalments  of  money  due  at  successive  days  under  the  same 
contract,  this  difference  is  taken :  that  if  the  action  be  debt,  it  must  be  brought 
for  the  whole  ;^^  but  if  it  be  covenant  or  assumpsit,  the  action  may  be  for  each 
successive  instalment,  as  it  falls  due.^®  And  so,  as  to  any  other  breaches  of 
several  distinct  covenants  or  promises  contained  in  the  same  contract,  an  action 
may  be  brought  for  each  successive  breach,  before  the  subsequent  breaches  are 
committed.  But  when  there  are  breaches  of  several  and  distinct  covenants 
contained  in  the  same  instrument,  and  a  suit  is  brought,  claiming  damages  for 
some  of  the  breaches,  it  seems,  a  subsequent  action  cannot  be  brought  for  breach- 
es which  had  accrued  at  the  time  of  bringing  the  first  action.^ 

(45)  15  Pick.  409;  see  4  Conn.  362;  3  Conn.  (49)  19  Wend.  907,  and  cases  Uiefe  cited. 
S77;  2  Wend.  369.  Where  a  party  had  demands  Gowsir,  J^^  says,  in  relation  to  the  general  rule, 
against  another,  resting  in  account,  and  biougfai  a  that  oaoaes  of  action  cannot  be  slit :  ''The  rule 
suit,  and,  on  the  trial  of-  the  oaae,  wHbdrew  from  does  not  extend  to  several  and  distinct  trespasses 
the  Jory  some  of  the  items  of  the  account,  and  sub>  or  other  wrongs,  nor  to  distinct  contracts.  It  goes 
mitied  other  items,  it  was  held  that  he  could  not  against  several  actions  for  tlic  same  wrong,  and 
sustain  an  action  to  recover  the  items  so  with-  against  several  actions  on  the  same  contract.  All 
drawn.    13  Wend.  644.  damages  accruing  from  a  single  wrong,  though  at 

(46)  2  Wend.  369;  and  see  5  Ohio  Rep.  444.  diflerent  times,  make  but  one  cause  of  action;  and 

(47)  1^  Hck.  413;  I  II.  Black.  560,  per  all  dol>u  or  demands  already  due  by  the  same 
Wilds,  J.  ooatroct,  make  one  entire  cause  of  action." 

(48).  15  Piek.  409;  %  Sftiad.  337. 
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General  rule — Assignees  of  choses  in  action. 
Sec.   I.      PLAINTIFFS. 

1.  General  rule  aa  to  plaintiffi*  Aa  action  on  a  contract,  whether  express 
or  implied^  or  whether  by  parol,  or  under  seal,  or  of  record,  must  be  brought 
in  the  name  of  the  party  in  whom  the  legal  interest  in  the  contract  is  vested.^ 

And,  in  general,  the  legal  interest  is  vested  in  the  party  with  whom  the  con- 
tract was  made,  either  by  himself  or  through  his  agent.  . 

The  illustration  of  this  rule  and  the  exceptions  to  it;  who  should  join  or 
sever,  when  the  contract  is  with  two  or  more ;  who  should  sue,  in  case  of  the 
marriage,  decease  or  insolvency  of  the  party  with  whom  the  contract  was 
made;  how  the  defendant  can  object  on  account  of  an  omission,  mistake,  or 
misjoinder  of  plaintiffs,  in  actioils  ex  contractu;  these  will  form  the'  subject  of 
tliis  section. 

2.  Jlsaignee  of  choses  in  action.  Where  the  contract  has  been  assigned 
the  legal  interest  remains  in  the  assignor,  as  trustee,  in  whose  name,  or  in  the 
name  of  his  legal  representatives,  the  action  must  be  brought;  except  where 
the  assignee  is  authorized  to  sue  by  statute,  as  on  promissory  notes,  bills  of 
exchange,  and  bonds,  drawn  for  the  payment  of  a  sum  of  money,  certain,  and 
payable  to  order,  bearer,  or  assigns  ;^  or,  as  in  the  case  of  the  assignee  of  in- 
solvent debtors;^  or,  the  assignee  of  a  bail  bond;^  or,  in  case  of  a  covenant 
running  with  land,  for  a  breach  after  the  assignment.'  If  the  debtor  has  ex- 
pressly assented  to  the  assignment,  and  also  promised  the  assignee  to  pay  him, 
an  action  may  be  maintained  by  the  assignee,  upon  such  promise.<^ 

The  assignment  of  a  chose  in  action  will  prevent  its  passing  to  the  commis- 
sioner of  insolvents,  under  the  general  assignment  to  him  by  the  assignor.'' 
Where  the  legal  interest  in  the  contract  remains  in  the  assignor,  the  assignment, 
whether  in  writing  or  by  mere  delivery,  will  give  the  assignee,  as  incident  to 
it,  implied  authority  to  use  the  name  of  the  assignor,  his  executor,  or  adminis- 

(] )  This  mle  is  taken  from  Chttty's  PI.  %    As  (2)  Stat  587. 

m.  practical  rule  it  is  extremely  difificult  to  apply;  (3)  Stat  442.  ^11, 

for  to  know  in  ivliom  the  le^  interest,  in  a  con-  (4)  Id.  665,  ^. 

tract  is  vested,  requires  a  very  thorough  know-  (5)  8  Ohio  Rep.  220;  21  Wend.  190;  5  Ohio  Rep. 

ledge  of  the  whole  body  of  the  law  of  contracts;  157;  10  Ohio  Rep.  317;  see  post  $13.    For  a  very 

and,  perhaps,  it  may  be  truly  said,  in   some  accurate  and  learned  exposition  of  the  law  rela- 

cases,  that  the  legal  interest  in  a  contract  is  not  ting  to  covenants,  usually  contained  in  deeds  of 

vested  in  a  party,  because  ho  cannot  sue  upon  it  conveyance,  see  Mr.  Wilcox's  note  to  10  Ohio 

The  assignee  of  a  chose  in  action  can  release  it;  Rep.  317  to  335.                                            ^ 

payment  to  him  is  recognized  as  a  discharge  at  (6)  1  Johns.  Gas.  905;  12  Johns.  276. 280;  15 

hiw;  his  rights  are  protected  at  law  against  a  re-  Eng.  C.  L.  Rep.  246;  4  Cowen,  13;  1  Hill  (N.  Y.) 

lease  or  discharge,  made  by  the  assignor,  after  587;   3  Hill,  228.  88;   3  Johns.  Ch.  Rep.  261;  9 

notice  of  the  assignment;  the  assignee  is,  m  fact,  Wend.  317;  2  Fairf.  286;  21  Mmiie,  484;   1  Mc- 

treatcd  and  recognized  as  havmg  a  vested  legal  Cord,  219;  7  Har.  Sc  J.  213;  3  N.  Hamp.  82;  10 

mterest,  and  yet  the  legal  interest  is  not  consider-  Mass.  316;  7  Verm.  195;  12  Mass.  284;  4  Har.  & 

cd  as  in  him,  because  he  cannot  sue  in  his  own  J.  351;  18  Maine,  122. 

(7)  3HU1,228. 
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trator,  in  a  9uit  upon  the  contract.^  Whether  the  assignor  may  not  lequire  aa 
indemnity  for  costs,  before  his  name  can  be  used  by  the  party  beneficially  in- 
terested, remains  yet  to  be  decided  by  our  courts.® 

When  a  suit  is  brought  in  the  name  of  one  person  for  the  use  of  another, 
thus:  "A.  B.  for  the  use  of  E.  L.,"  it  is  not  necessary  for  the  plaintiff  lo  show 
an  assignment  to  B.  L.:  he  is  not  a  party  to  the  action.*®  Indeed,  the  only  ob- 
ject of  naming  the  assignee  in  the  suit,  is  to  show  who  controls  the  suit,  and  to 
whom  the  officer  may  pay  over  the  avails  of  the  judgment.**  The  suit  may 
be  brought  upon  a  chose  in  action  without  naming  the  assignee.*® 

Contracts  are  sometimes  entered  into  for  the  sole  benefit  of  persons  not 
named  therein  as  executing  them,  or,  if  named,  not  parties  thereto,  and  it 
becomes  necessary  to  ascertain  whether  such  persons  can  sue  upon  them  in 
their  own  names.  Upon  this  subject  there  seems  to  be  a  distinction  taken,  be- 
tween, 1st,  a  contract  under  seal  inter  partes ;  2dly,  a  contract  under  seal,  made 
as  a  deed  poll;  3dly,  a  bond  containing  a  condition  for  the  benefit  of  a  third 
person;  and,  4thly,  a  contract  in  writing,  not  under  seal,  or  by  parol. 

3.  On  Detd9  inter  partes.  If  a  contract  under  seal  be  inter  partes,  that  is, 
on  the  face  of  it,  expressly  describe  and  denote  who  are  the  parties  to  it,  (as 
**  between  A,  of  the  first  part,  and  B,  of  the  second  part,")  then  the  immediate 
legal  operation  of  the  contract  is  to  be  confined  to  those  persons  who  are  parties 
to  it ;  and  a  stranger,  not  expressly  named  as  a  party,  cannot  sue  thereon,  although 
the  contract  purport  to  have  been  made  for  his  sole  advantage,  and  contain  an 
express  covenant  with  him,  to  perform  an  act  for  his  benefit.*^  Where  a  con- 
tract for  the  sale  of  land,  under  seal,  was  drawn  up  inter  partes,  in  which  a 
husband,  wife,  and  trustee,  were  described  as  parties  of  the  finst  part,  and  was 
executed  on  the  part  of  the  parties  of  the  first  part,  by  the  husband  and  wile 
only,  but  the  trustee,  by  an  indorsement  under  seal  on  the  back  of  the  instru- 
ment, bound  himself  to  do  what  was  necessary  on  his  part,  to  carry  the  agree- 
ment into  effect:  it  was  held  that  the  two  contracts  were  one,  and  that  die 
husband,  wife,  and  trustee,  must  be  joined  as  plaintiffs,  in  an  action  thereon.*^ 

4.  On  Deeds  poll.  If  a  contract  vnder  seal,  made  as  a  deed  poll,  and  not 
us  inter  partes,  contain  a  covenant  with  A.  to  pay  B.  a  sum  of  money,  or  to  do 
any  other  act  for  the  sole  benefit  of  B.,  or  to  pay  a  certain  class  of  persons, 
without  naming  them  individually,  a  sum  of  money,  it  is  safest  to  sue  in  the 
-name  oi  A.,  and  it  may  admit  of  doubt  whether  B.,  or  the  persons  for  whose 

(8)  16  Mass.  451;   Wrigiit  737;  9  Mass.  337;  (12)  As  to  saiu  m  the  name  of  the  nominal  as- 

12  Mass.  206;  3  GiU  d&  Johns.  214;  13  Mass.  304;  signee  of  negotiable  histramenls,  aee  pott,  Uih 

4  lb.  606;  15  Johns.  405;  11  Id.  47.  sub-section  of  this  chapter. 

<9)  Seo  3  ChiUy's  Gen  .Prac  123.    Cit.  2  Tyr.  (13)  1  Chit.  PI.  2, 3;  10  Wend.  87;  3  M.  6&  S. 

Rep.  172.  322;  9  Johns.  73.  75;  12  Wend.  156. 

(10)  2  Ohio  Rep.  24.  (14)  21  Wend.  202.    See,  also,  12  Ohio  Rep. 

(U)  C  Ohio  Rep.  IM.  \b2'y  2  Ohio  Rep.  24.  158)  and  posl^  Sec.  II;  2,  of  this  chapter. 
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beseit  the  ooyenant  is  made  with  A.,  can  ene  there<^.^^  But  where  there  is 
a  direct  covMiant  or  promise  in  a  deed  poll  to  a  third  person,  not  a  party  thereto, 
he  may  sue  thereon  in  his  own  Aaroe.^^ 

5.  On  Bonds.  If  a  bond  be  given  payable  to  A.,  but  conditioned  for  tlie 
payment  of  money  to  him  for  the  use  or  benefit  of  B.,  or  conditioned  to  pay 
the  money  to  B.,  or  to  support  B.,  or  the  like,  there,  the  obligatory  part  of  the 
instrument,  and  the  acknowledgment  of  legal  responsibility  are  to  A.  alone,  and 
B.  cannot  sue  for,  nor  release  the  demand.^'' 

Actions  upon  the  official  bonds  of  ofHcers  are  required  by  statute  to  be 
brought  in  the  name  of  the  obligee.  ^^  If  it  appear  in  the  process  and  declara- 
tion, in  such  case,  tliat  the  suit  is  brought  **for  the  use  of"  the  party  injured, 
.and  the  breaches  show  that  the  party  for  whose  use  the  suit  is  thus  brought, 
was  injured*  it  will  be  a  sufficient  designation  of  the  interest  of  the  party  for 
whose  use  the  suit  is  brought. ^^ 

6,  On  Hmple  oontrtictB.  If  the  promise  be  in  writing,  not  under  seal,  or  by 
parol,  the  party  for  whose  sole  and  exclusive  benefit  it  is  made,  may,  in  general, 
sue  thereon,  in  his  own  name,  although  the  engagement  be  not  directly  to  or 
with  him.^  But  where  the  person  to  whom  the  promise  is  made,  furnishes 
the  consideration,  and  has  the  legal  interest,  the  action  must  be  brought  in  his 
name.  Thus,  where  the  collector  of  the  customs  put  certain  property,  seized 
by  him,  into  the  hands  of  a  third  person,  and  took  a  promise  for  its  delivery,  on 
deaiand,  to  the  marshal  of  the  district,  it  was  held,  that  the  suit  on  the  contract 
must  be  brought  in  the  name  of  the  collector:  the  marshal  having  no  interest  in 
the  property,  and  the  collector,  having  an  interest  in  it,  being  the  contracting 
party,  and  furnishing  the  consideration.^^ 

An  action  will  not  lie  by  a  creditor,  against  a  third  person,  in  whose  hands 
funds  have  been  deposited  by  a  debtor,  with  directions  to  pay  tliem  over  to  the 
creditor  in  extinguishment  of  a  debt,  unless  there  be  an  agreement,  either  ex- 
press, or  to  be  implied  from  the  circumstances  of  the  case,  by  which  the  funds 
beoome  the  property  of  the  creditor,  so  that  the  debtor  loses  all  control  over 

(14)  13  Mass.  39G.  404,  405;   15  Maine,  285;    thereon,  in  covenant,  but  not  in  debt.    See,  also 
«  Hall  391;  9  Johns.  13;  10  lb.  47;  6  Cowcn,  261;    20  Johns.  74. 

•Wright,  180.  431;  1  East.  496;  7  Habt.  58;  1  N.  <18)  Stai.  162. 

Hamp.  49;   2  Thomas'  Coke,  231,  a,  ».  (2);  I  (19)  6  Ohio  Rep.  150. 

Chit.  Fl.  3, 4,  and  cases  there  cited.  (20)  8  Conn  60;  16  Mauic,  285;  10  Wend.  156; 

(15)  Com.  Dig.  Covenant  A.  2  Id.  168;   T.  Raym.  302;    1  Hair.  330;  Walker 
(17)  1  Chit.  PI.  2;  13  Mass.  396.  404;  Wright  »12;  1  Johns.  139;  Cowp.  443;  2  Blackf.  39;  Pc- 

180;  2  Day,  659;   12  Pick.  664;    16  Mass.  286.    «««  C.  C.  169;  16  S.  &  R.  241;    12  Johns.  276; 
290.    But  see  4  Wend.  414,  and  9  Wend.  233,    6  Watts,  182;  6  Eng.  C.  L.  Rep.  141,  per  Bur- 
whei^  it  was  held,  that  any  one  of  the  class  of  per-    »oDOH,J.i   Wright,  662.  671;   60htoR«p.66. 
sons  for  whose  benefit  a  constable's  bond  was    '  ^o*«w.  71;  10  Mass.  287;  1  N.  Hamp.  49. 
made,  though  not  individually  named,  may  sue       (2*)  ^^  ^end.  166;  and  see  1  Hill  (N.  Y)  527; 

Stephens  N.  P.  212. 
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them,  and  is  disabled  from  giving  them  another  direction;  or,  unless  the  money 
be  deposited  with  the  concurrence  of  the  creditor,  expressed  previous  to  its  re- 
ceipt by  the  agent.^^ 

7.  Number  of  plaintiffs^  and  when  to  join  or  sever.  When  a  contract  is 
made  with  several  persons,  it  is  difficult  sometimes  to  ascertain  whether  they 
should  all  join  in  the  action,  or  whether  they  may  or  should  sue  separately. 
The  law  upon  this  subject  is  embarrassed  with  contradictory  decisions,  and  has 
no  well  defined  practical  rules. 

It  may  be  well  to  observe,  in  the  first  place,  that  the  rules  of  law  which  gov- 
ern the  right  of  covenantees,  obligees,  &c.,  to  sue  as  plaintifis,  jointly,  or  sever- 
ally, at  their  election,  and  the  rules  of  law  which  govern  the  right  of  covenan- 
tees, &c.  to  sue  two  or  more  contractors,  obligors,  &c.,  jointly  or  severally,  are 
very  different;  the  joinder  or  severance  of  defandanis  who  contract  jointly,  or 
joindy  and  severally,  depends,  in  general,  upon  the  terms  of  the  contract  itself, 
being  joint,  or  joint  and  several;  whereas,  in  respect  to  plaintifis,  whether  a 
contract  be  under  seal,  or  in  writing  not  under  seal,  or  by  parol,  if  the  legal  in- 
terest of  the  persons  to  whom  the  contract  is  made,  be  joint,  they  must  all,  if  liv- 
ing, join  in  the  action,  and  cannot  sue  separately,  though  the  contract  be,  in 
terms,  joint  and  several.® 

It  may  therefore  be  laid  down  as  a  general  rule,  that  where  a  joint  interest  is 
created,  the  covenantees  cannot  sever  in  action ;  nor  can  any  words  of  severally 
relieve  them  from  the  necessity  of  suing  together,  even  although  the  covenant 
be  with  each  of  them,  or  with  them  jointly  and  severally.®* 

Where  the  contract  is  for  the  performance  of  one  and  the  same  act,  so  that 
tlie  breach  to  one  of  the  covenantees  is,  necessarily,  a  breach  to  all  the  covenan- 
tees, they  must  jointly  sue.^ 

Where  twenty  persons,  feeling  interested  in  a  public  right  of  fishery,  entered 
into  an  agreement  with  each  other,  that  if  any  of  them  were  sued  for  exerci- 
sing the  right,  each  of  the  others  would  pay  to  those  who  were  sued,  their 
proportion  of  what  might  be  recovered  against  them;  and  three  of  them  were 
sued  jointly,  and  after  a  joint  recovery,  each  of  those  defendants  paid  his 
share  of  the  judgment  out  of  his  separate  property,  it  was  held  that  those 
defendants  must  bring  a  joint  suit  of  indemnity,  the  promise  to  indemnify  being 
a  joint  promise  to  the  three.^ 

So,  if  A.  covenant  by  deed  tuiih  C.  and  D.,  to  pay  C.  a  certain  sum  of  money, 
here  the  breach  of  the  covenant  to  one,  is  necessarily  a  breach  to  both,  and, 
therefore,  the  legal  interest  in  the  covenant  is  in  both,  though  C.  is  alone  bene- 
fitted; consequently,  both  must  join  in  an  action.^ 

(2S)  24  Wend.  260;   14  East,  582;    12  Johns.  1  Wend.  470;  3  Ckmn.  1435  19  Wend.  156;  21 

27G j  1  Johns.  Cas.  205.  Maine,  111. 

(23)  3  Conn.  142;  1  Wend.  470;  12  Id.  166j  1        (25)  12  Wend.  156;  1  EasU  496. 
Saund.  153,  n.  1;  1  East.  496.  (2G)  8  Conn.  142. 

(2t)  1  Saiuid.  153;  Stephen's  N.  P.  1132;  (cit.        (27)  12  Wend.  156;  5  Co.  18, b;  1  East.  496. 
Comb.  115;  WUles,  218;  Skin.  401j  1  Meriv.  262;) 
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So»  where,  in  consideration  of  360^.,  paid  by  A.  to  B.,  a  person  coyehanted  with 
them,  their  heirs,  ^.,  to  pay  one  annuity  or  dear  yearly  sum  of  30/.,  in  the 
following  shares  and  proportions,  viz:  15/.  to  A.,  his  executors,  &c.,  and  15/. 
to  B.,  his  executors,  ^.,  to  be  respectively  paid  quarterly.  Sic:  It  was  held, 
that  A.  could  not  maintain  an  action  for  nonpayment  of  his  share.^ 

When  joint  covenantees  take  a  joint  interest,  one  of  such  covenantees  cannot 
sue  alone  on  the  covenant,  upon  a  simple  averment  that  the  other  covenantees 
had  not  sealed  or  delivered  the  deed  of  covenant;  for,  they  might  sue  notwith- 
standing; and  joint  covenantees  who  may  sue,  must  sue  jointly,  unless  they 
have  expressly  disclaimed  the  covienant,  which  it  lies  upon  the  party  suing  to 
show.^ 

Covenants,  implied  by  construction  of  law,  as  on  the  word  demiserurU^  will 
be  coextensive  with  the  interest  granted ;  joint,  if  a  joint  estate ;  if  a  several  es- 
tate, several.^ 

But  where  the  contract  is  entered  into  with  the  covenantees,  &c.  jointly,  and 
the  estate  taken  by  them  is  several,  they  may,  at  their  option,  sue  jointly  or  sev- 
erally: jointly,  in  respect  to  the  joint  contract;  severally,  in  respect  of  the 
interest* 

If  a  covenant  be  entered  into  with  two  or  more  covenantees,  though  the  cove- 
nant be  joint  in  its  terms,  yet  if  the  interest  of  the  covenantees  be  several,  each 
may  sue  separtely  for  a  breach  of  the  covenant.^^ 

In  covenant  by  the  master  of  a  vessel,  with  the  several  part  owners  and  their 
several  and  respective  executors,  d&c.,  to  pay  certain  moneys  to  them,  and  to 
their  and  every  of  their  several  and  respective  executors,  &c.,  at  a  certain  bank- 
er's, and  in  such  parts  and  proportions  as  were  set  against  their  several  and  res- 
pective names :  It  was  held  a  several  covenant,  upon  which  each  covenantee 
must  sue  severally,  in  respect  of  his  several  interest,  and  that  they  could  not 
maintain  a  joint  action.^^ 

So,  where,  by  deed,  (reciting  the  grant  by  A.  of  two  distinct  annuities  to  B. 
and  C.,)  it  was  witnessed  that  D.  covenanted  with  B.  and  C,  and  their  executors, 
to  pay  the  annuities,  or  either  of  them,  when  A.  should  make  default  in  pay- 
ment: It  was  held  that,  although  the  covenant  of  D.,  with  B.  and  C,  was  in  terms 
joint,  yet,  as  B.  and  G.  had  a  distinct  interest  in  the  annuities,  payable  to  them 
severally,  each  could  sue  D.,  on  his  covenant.^^ 

When  three  copartners  had  contributed  severally,  and  in  different  proportions, 
to  the  joint  stock,  and  one  of  them  withdrew  from  the  copartnership,  in  viola- 
tion of  their  mutual  agreement,  it  was  held,  that  each  had  his  several  remedy  for 
a  breach.® 

($5)  Siepheiui,  N.  P.  1133,  ciL  1  C.  M.  &  R.  (29)  I  Saund.  IM^jStephensN.P.llSZ^  Leigh's 

699.    But  see  3  Leigh,  98.  N.  P.  G63. 

(S6)  10  Eng.  C.  L.  Rep.  106;  1  East.  497j  1  (30)  1  Saund.  153;  4  Eng.  C.  L.  Rep.  89. 

Co.  119;  5  T.  R.  522;  21  Wend.  202.  (31)  21  Eng.  C.  L.  Rep.  98;   1  Saund.  IMj  4 

(?7)  7  Ohio  Rep.  (Part  2,)  63.  Eng.  C,  L.  Rep.  89. 

(28)  Stephens  N.  P.  1130.  (32)  10  Eng.  C.  L.  68;  12  Wend.  1^. 

(33)  8  Mass.  402;  3  MoS.  2G3. 
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And,  where  the  ss8esBon  of  a  town  advanced  money  in  equal  propoftioDfly  on 
account  of  a  tax  erroneously  assessed  by  tisem,  and  the  town  voted  to  leimbune 
them  the  moiety  so  advanced ;  it  was  held  that  the  vote  might  be  regarded  as  a 
promise  to  each  assessor  separately,  who  might  maintain  a  sepaxitte  aetioa 
against  the  town  for  the  money  advanced.^ 

So,  where  two  joint  owners  of  merdiandize,  consigned  the  same  to  a  merch- 
ant for  sale,  and  informed  him  that  each  owned  a  moiety,  and  gave  separate  and  va- 
riant  instructions,  each  for  his  own  half;  it  was  held,  that  one  of  the  consignors 
alone  might  maintain  a  separate  aetion  against  the  consignee,  for  a  violatkm  of 
his  separate  instructions,  in  regard  to  his  moiety.^ 

When  there  is  no  express  contract  with  all,  and  the  legal  interest  is  several, 
the  covenantees  must  sue  separately.^ 

Upon  implied  promises,  it  is  sometimes  still  more  difficult  to  determine- whe- 
ther the  action  should  be  brought  in  the  names  of  all  the  parties,  having  a  com- 
mon interest,  or  several  actions  in  the  name  of  each,  to  the  extent  of  his  individ- 
ual interest  or  injury*  But  the  same  unsatisfactory  rule  is  applicable  that  has 
already  been  stated,  towit,  that  all  the  persons  who  have  a  joint  legal  interest 
in  the  implied  promise,  must,  if  living,  join  in  the  action.^ 

Two  incorporated  companies,  may  unite  in  an  action  of  assumpsit,  to  recover 
a  sum  of  money  deposited  in  a  bank  in  their  joint  name.^ 

Where  two  guardians,  who  had  sold  lands  of  their  ward,  and  af^lied  the  pro- 
ceeds to  the  payment  of  his  debts,  were,  on  account  of  want  of  authority  to 
make  the  sale,  compelled  to  refund  the  money  to  the  purchasers  of  the  lands : 
It  was  held,  that  the  guardians,  having  paid  the  money  out  of  the  supposed  joint 
fund,  could  maintain  a  joint  action,  to  recover  the  same  back  from  the  adminis- 
trator of  their  ward»39 

Where  A.  drew  his  order  on  B.,  directing  him  to  pay  C.  and  D.,  each,  in  propor- 
tion to  his  respective  claims  against  A.,  the  balance  that  might  be  ultimately  due 
to  A.,  on  his  insurance  account,  when  B.  should  be  in  cash  for  the  same;  also, 
any  moneys  which  B.  might  afterwards  receive  on  A/s  account,  to  tlie  amount 
of  C/s  and  D.'s  just  demands  against  him,  and  B.  accepted  the  order:  It  was 
held,  that  C,  and  D.  could  not  maintain  a  joint  action,  but  must  sue  B«  separately, 
for  their  respective  proportions  of  the  moneys  received  by  B.*^ 

Where  several  persons  are  engaged  in  a  joint  transaction,  the  proceeds  of 
wliich  are  received  by  a  third  person,  who  promisee  to  pay  each  partner  his 

(34)  7  Pick.  18.  iBg  the  third,  though  living,    4  Bag.  G.  L.  Rep. 

(35)  8  Cronch  50j  Goods.  26}  see  12  Pick.  407;  89;  Piatt  on  Gov.  130;  1  Law  Lib.  56}  but  querc. 
2  Mass.  400.  (37)  6  Wend.  2G3;  3  Gonn.  14S;  see  12  Johns. 

(36)  3  Mod.  263;  Piatt  on  Gov.  130;  1  Law  I;  10  Wend.  87;  3  Gaines  Rep.  54;  G  Mass.  4G2; 
Lib.  58.    It  has  been  in  efTect  held  that  when  there  3  B.  &  P.  235;  5  East.  225;  6  Gowen  181. 

are  tliree  covenantees,  taking  distinct  interests,        (38)  7  Wend.  412. 
two  of  them  may  support  an  action  without  join         (39)  4  Pick.  283. 

(40)  2  Mass.  293. 
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rrapectiye  propordon ;  in  a  suh  against  him  by  one  of  the  partners,  he  cannot 
object  that  there  are  otfiers  jointly  concerned.^ 

Where  money  is  paid  by  two  or  more  sureties,  ont  of  a  joint  fund,  for  tlie 
principal,  or  where  the  money  paid  is  raised  on  their  joint  credit,  their  proper 
remedy  for  reimbursement  is  a  joint  action ;  but  if  they  pay  separately,  then  their 
proper  remedy  is  by  a  separate  action,  and  a  joint  action  cannot  be  maintained.^^ 

It  is  proper  to  state,  in  this  connection,  that  where  one  of  the  two  parties  who 
have  a  joint  legal  interest,  and  must  sue  jointly,  assigns  to  the  commissioner  of 
insolyents  under  the  statute,  tlie  commissioner  of  insolvents  should  jointly  sue 
as  plaintiff  with  the  solvent  parties.^ 

8.  Partners,  A  contract,  made  with  a  firm,  is  deemed  joint,  and  not  joint 
and  several.  Hence  the  general  rule,  that  all  the  members  of  a  firm  should  be 
made  plaintiffs,  in  an  action  upon  a  contract  made  with  the  firm.  An  unincor- 
porated company,  which  gives  itself  a  name,  as  <<The  Springborough  School 
Society,*'  must  sue  in  the  individual  names  of  the  partners.'^ 

The  name  of  dormant  partners,  though  interested,^  and  an  ostensible  part- 
ner, if  it  can  be  clearly  proved  that  he  had  no  interest,^^  may  be  omitted.*^  A 
sole  surviving,  dormant  partner,  may  sue  upon  contracts  of  the  partnership.^^ 

Where  A.  and  B.  are  partners,  and  B.  and  C.  are  partners  in  another  firm,  and 

B.  in  the  name  of  the  last  mentioned  firm,  enters  into  an  express  agreement 
with  A.  personally,  a  suit  may  be  maintained  by  A.  upon  the  breach  of  such 
agreement,  against  tlie  last  mentioned  firm.^ 

9.  Tenani9  in  eommofif  parcener»f  ^c»  If  tenants  in  common  (who  hold 
by  distinct  tides)  jointly  demise  premises,  reserving  an  entire  rent,  they  may, 
and  perhaps  should,  join  in  an  action  to  recover  it.^    If  the  rent  be  reserved 

(40)  3  Catnc's  Rep.  54.  2  Mass.  401.  As  to  Upon  a  question  of  contrilNition  between  ^o-sure- 
tbe  release  or  dischaiige  of,  or  covenant  not  to  sue,  ties,  partners  who  »tgn  in  the  partnership  name, 
Mie  of  two  or  more  joint  and  several  obligors,  dis-  are  to  be  r^arde<l  as  one  surely.  19  Pick.  260. 
rharging  the  others,  see  6  Mass.  460j  4  Wash.  (42)  Stat.  442,  ^11;  23  Wend.  G3;  8  T.  R.  140. 
C.  C.  Rep.  228;  8  Eng.  C.  L.  Rep.  183;  8  T.  R.  (43)  3  BlackC  322;  1  Oiit.  Jr.  Prec.  2,  n.  (e). 
168;  3  Salk.  575;  7  Johns.  20;  17  Mass.  623;  2  (44)  2  Tannt.  324;  1  Esp.  Rep.  428;  4  Wend. 
Jolins.  ^18;  1  Eng.  C.  L.  Rep.  385;  18  Pick.  414;  628;  6  Pick.  352;  10  Ohio  455;  2  Harr.  6l  Gill 
4  Wend.  607;  4  Greenl.  421;  9  Weud.  336;  7  159;  see  3  Cowen,  84;  5  Id.  534;  23  Wend.  456. 
Johns.  20e»;  2  Johns.  449;  22  Pick.  305;  6  Eng.  (45)  14  East,  210;  2  Johns.  Cas.  374;  2  Eng. 

C.  L.  Rep.  11;  2  Blackf.  118.  C.  L.  Rep.  279. 

(41)  3  Met.  169;  5  East,  225;  3  N.  Hamp.  366;       (46)  Where  A.,  for  his  own  account  and  risk, 

3  Greenl.  107;  2  Met.  561;  8  B.  5t  P.  235;  19  carried  on  trade  in  tlie  name  of  B.,  it  was  held, 
Johns.  213;  but  see  8  Cowen,  168;  6  Wend.  268;  that  an  action  for  goods  sold  in  the  course  of  such 

4  Wend.  432;  5  Esp.  194;  4  Hayw.  188.  Where  trade,  was  properly  brought  in  the  name  oT  B.; 
two  persons,  partners  in  business,  were  subjected  and  thai  if  A.  assigned  debt  to  a  third  person, 
to  the  payment  of  the  debt  of  a  third  person,  the  the  aetion  should  be  in  the  name  of  B.  10  Johns, 
one  as  surety,  and  the  other  as  heir  of  a  co-surety,  396. 

which  debt  was  paid  from  the  partnership  fiinds,  (47)  K)  Ohio  Rep.  455. 

it  was  hekl  that  a  separate  action  might  be  main*  (48)  12  Ohio  Rep.  300. 

tained  by  each  against  the  principal,  for  a  moiety  (50)  1  Ld.  Raym.  84(^  8  Cowen  304$  7  En^. 

of  the  money  paid.    8  Cowen,  168;  6  Wend.  263.  C.  L.  Rep.  279. 

6 
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to  them  separately,  in  distinct  parts,  they  must  sue  separately  .^^  The  damages 
for  an  eviction  of  two  tenants  in  common,  to  whom  lands  are  granted,  with 
warranty,  are  personal,  and  the  action  should  be  brought  by  them  jointly,  or, 
if  one  be  dead,  by  the  survivors.^ 

Joint  tenancy,  at  least  so  far  as  regards  the  right  by  survivorship,  is  unknown 
to  our  law;^  but  it  is  held  in  England  that  they,  unlike  tenants  in  common,  have 
a  unity  of  title  and  interest,  in  respect  of  which  they  must  jointly  sue  upon  a 
contract  relating  to  the  estate,  which  is  made  by,  or  enures  to,  the  benefit  of 
all»  And,  for  the  same  reason,  parcenera  must  join  in  an  action  ex  contractu, 
which  relates  to  tlieir  tenements  and  the  rents  thereof.^ 

Where  lands  descend  to  co-parceners  with  warranty  or  other  covenants  which 
run  with  the  land,  and  they  are  evicted,  or  there  is  any  other  breach  of  such 
covenants,  before  severance,  they  must  sue  jointly.^  But  where  a  covenant 
running  with  land  is  divisible  in  its  nature,  as  if  the  entire  interest  of  separate 
parts  of  land,  pass  to  different  individuals,  a  right  of  action  accrues  to  each 
party  to  recover  his  proportion  upon  the  breach  of  the  covenant.^^ 

On  the  sale  of  a  chattel  by  a  joint  owner,  and  receipt  of  the  money,  the  co- 
tenant  may  recover  his  moiety  in  an  action  for  money  had  and  received.^  And 
it  seems  a  tenant  in  common  may  maintain  assumpsit  against  his  co-tenant,  to 
recover  his  share  of  a  gross  sum  received  by  the  latter  for  the  use  or  hire  of 
property  (a  schooner)  held  in  tenancy  in  common,^  But  the  general  rule  is, 
that  to  maintain  assumpsit  against  a  partner,  or  tenant  in  common,  for  a  share  of 
the  profits  of  property  held  in  common,  there  must  be  an  express  promise;  and 
if  tliere  be  no  express  promise,  the  remedy  is  in  chancery.  The  law  in  regard 
to  a  tenant  in  common  suing  his  co-tenant  has  already  been  stated.^ 

10.  Wlien  partners^  obligees^  ^c,  are  dead.  When  one  or  more  of  several 
obligees,  covenantees,  partners  or  others  having  a  joint  legal  interest  in  the  con- 
tract, dies,  the  action  must  be  brought  in  the  name  of  the  survivors,  or  the  ex- 
ecutor or  administrator  of  the  last  survivor.  An  executor  or  administrator 
of  a  deceased  joint  covenantee  or  promisee,  must  not  be  joined  with  the  sur- 
vivor, nor  can  he  sue  separately,  though  the  deceased  alone  miglit  be  entitled 
to  the  beneficial  interest  in  the  contract;  and  tlie  executor  must  resort  to  a  court 

(51)  7  Eng.  C.  L.  Rep.  2793  27  Id.  556.  law,  the  rent  will  be  apportioned,  and  the  heirs 

(52)  6  Cowen  1235  Com.  Dijf.  Abatement,  E.  10.    may  sue  separate! j  for  their  several  proportions. 

(53)  10  Ohio  Rep.  1;  2  Ohio  Rep.  306.  25  Wend.  456.    But  queie,  whether,  until  sever- 
(64)  25  Eng.  C.  L.  Rep.  228.  ancc  of  the  tenure  of  the  heirs,  they  can  separate- 

(56)  10  Ohio  Rep.  442.  ly  sue.    10  Ohio  Rep.  44;  7  Ohio  Rep.  (Part  2) 

(57)  7  Ohio  Rep.  (Part  2)  111}    10  Ohio  Rep.    111. 

444}  1  Paige  Ch.  Rep.  455;  2  Paige  Ch.  Rep.  78;  (58)  9  Mass.  538;  2  Caine's  166;  15  Johns.  159; 

Touchs.  199;  Co.  Lit.  385, 386.    It  is  held  in  New  3  Pick.  420. 

York,  that  when  the  reversion  is  severed  by  the  {W)  25  Wend.  409. 

death  of  the  lessor,  and  a  descent  to  his  heirs  at  (60)  See  ante  pp.  21, 25,  and  post  Chap.  5,  JI,  5. 
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to  obtain  from  the  suirivor,  the  testator's  share  of  the  sam  leooveced; 
but  if  the  interesl  of  the  eorenantees  be  sereial,  the  executor  of  one  of  them 
may  sue,  though  the  other  he  liring •  Although  in  an  action  by  a  firm,  the  name 
of  a  dormant  fiaitner  need  not  be  used;®®  yet,  sSkk  the  death  of  the  oeteneible 
partner,  a  sole  surviving  dormant  partner  may  sue  alone  upon  a  partnership 
eontiaet.^^ 

WfaM«  the  plaintiff  is  the  survivor  of  a  person,  who,  if  living,  must  have 
been  joined  as  plaintiff,  whether  a  partner,  or  joint  covenantee,  or  promisee, 
the  death  and  sorvivonhip  must  be  alleged  in  the  declaration ;  for,  otherwise,  it 
would  not  appear  to  be  the  same  coatraet.<^ 

Therefovet  even  in  assump«t,  a  count  for  goods  sold  by  the  plaintiff  to  the 
defendant  in  the  usual  form,  and  not  as  surviving  partner,  is  not  supported  by 
proof  that  goods  woo  sold  by  the  plaintiff  and  his  deceased  partner.^  The 
rale  in  regard  to  deelariag  against  surviving  promisors  or  surviving  covenantors 
18  different.^ 

If  the  legal  interest  is  ssvetal,  then  the  surviving  party,  and  the  repro* 
sentatives  of  the  deceased,  may  each  sue  separately  upon  the  contract^ 


11.  Prmaptd  and  ^genU  In  general,  a  mere  servant  or  agent,  with  whom 
a  eoirtraet  is  expressed  to  be  made  on  behalf  of  another,  and  who  has  no  direet 
beneficial  interest  in  the  iraasaetiott,  cannot  support  an  action  thereon.^  It  is, 
in  gener^  only  when  the  agent  has  a  beneficial  inteiest  in  its  completion,  in 
respect  of  commiasions  or  otherwise,  or  a  lien,  or  iqpectal  proper^  or  interest 
in  the  subject  matter  of  the  contract,  that  he  can  sue  in  his  own  name;  as  in 
the  cases  of  a  factor,  or  a  broker,  or  a  cfnrrier,  or  a  captain  of  a  ship  for  freight, 
or  a  warehouseman,  or  an  auctioneer,  or  an  agent  acting  under  a  del  credere 
commission,^  or  other  similar  agent  acting  for  reward,  or  having  a  special  prop- 
erty or  interest,  and  not  being  a  mere  servant:  these  may  sue  in  their  own 
name,  unless  the  prineipal  or  real  owner,  elect  to  bring  the  action  in  his  own 
name.^ 

And  if  an  agent  or  servant  i^pear  to  be  the  principal,  and  act  as  such,  and 
become  personally  responsible  on  the  contract,  he  may  sue  in  his  own  name 

(GO)  4  Wend.  628}  3  Cowen  84.  contract  is  in  legal  contemplation  between  the  em- 

(61 )  10  Ohio  Rep.  455.  ployer  and  the  parchaser. 

(fi2)  1  Johns.  36)  16  Wend.  319j  S  Samid.  131  ^  A  Factor  is  one  employed  either  by  a  foreign 

B.  1;  6  Eng.  C.  L.Rep.  461;  1  Blackf.  307.  or  home  merchant,  or  other  perM>n,  and  is  ent 

(63)  6  Eng.  C  L.  Rep.  451.  trusted  with  the  possession,  and  apparent  owner- 

(64)  See  post  ^11,  of  this  chapter,  ship,  of  the  goods,  to  be  sold  by,him  for  his  prin- 

(65)  1  Saund.  153,  n.;  Burr.  1197.  cipal. 

(66)  tl  Wend.  110}  10  Johns.  387;  2  Wend.  158.  A  Broker  has  not  the  custody  of  the  goods  of 

(67)  An  agent,  acting  under  a  del  credere  com-  his  principal.  He  is  merely  empowered  to  effisct 
miston,  is  one,  who,  for  a  higher  reward  or  com-  the  contract  for  the  sale ;  and,  when  he  has  eflfi^ct- 
mission  than  is  usually  given,  becomes  responsi-  ed  such  sale,  he  is  functus  officio. 

ble  to  his  principal  for  the  solvency  of  the  vendee;  (68)  1  Chit.  PI.  7,  and  cases  there  cited.  Chit, 
in  other  words,  he  guarantees  the  due  payment  Con.  6  Am.  ed.  230, 231;  13  Wend.  139;  2  New 
of  the  price  of  the  goods:  but  even  in  this  case  the    Hamp.  352.      ^ 
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thereon;  for  his  respODBibOity  gives  him  an  interest  in  the  contract  or  transact 
tion,  and  forms  a  consideration  for  the  contract  with,  or  promise  to  him*^ 

A  plaintiff  who  has  professedly  made  a  contract  as  agent,  cannot  sue  thereon 
as  a  principal,  without  giving  notice  to  the  defendant,  before  the  action  is  brou^t, 
that  he  (the  plaintiff)  is  the  party  really  interested  J® 

Thus  much  for  the  general  rules,  usually  found  in  elementary  woiIdb  upon 
this  subject.  The  attention  of  the  reader  will  be  now  directed  to  a  class  of 
written  contracts,  sealed  and  unsealed,  made  with  agents,  having  no  beneficial 
interest  or  special  property  in  the  subject  matter  of  the  contracts.  And  first, 
as  to  such  contracts,  not  under  seal,  and  made  by  an  agent  within  the  scope  of 
his  authority,  it  may,  perhaps,  be  laid  down  as  a  general  rule,  that  if,  from  the 
mode  in  which  the  subject  matter  of  the  contract  is  stated,  or  from  the  descrip- 
tion of  the  principal  or  agent,  or  other  matter  therein,  it  obviously  appear  thai 
the  parties  intended  it  to  be  a  contract  to  and  with  the  prindpal,  through  the 
agent,  and  the  name  of  the  principal  somewhere  appear  in  the  contract,  the  law 
will  treat  it  as  a  contract  and  promise  with  the  principal,  however  informally 
the  promise  to  the  principal  may  be  esqpressed.^^ 

Thus,  on  a  written  promise  to  pay  to  the  commissioners  of  the  canal  fund  a 
certain  sum  of  money,  it  was  held  that  the  State  should  sue  for  a  breach  of  Uie 
promise.^  So,  upon  a  written  promise  to  pay  the  rent  of  certain  tolls,  to  the 
treasurer  of  certain  commissioners,  it  was  decided  that  no  action  could  be  main- 
tained in  the  name  of  the  treasurer,  the  contract  being,  in  legal  contemplation, 
with  the  commissioners,  and  to  pay  them.^  So,  where  one  subscribed  for  cer- 
tain shares  in  a  turnpike  company,  and  promised,  in  writing,  to  pay  A.,  agent  of 
the  proprietors,  all  assessments,  ^.,  it  was  held  that  the  agent  could  maintain 
no  action  for  the  assessments  unpaid ;  but  that  the  promise  would  support  an 
action  by  the  proprietor,  in  their  corporate  capacity.^ 

So,  where,  on  the  sale  of  real  property  by  a  corporation,  a  memorandum  of 
the  sale  was  signed  by  the  parties,  in  which  it  was  stated  that  the  sale  was 
made  to  A.  B.,  the  purchaser,  and  that  he,  and  C.  D.,  *<  mayor  of  the  corporation, 
on  behalf  of  himself  and  tlie  rest  of  the  burgesses  and  commonalty  of  the  bo- 
rough of  Caermarthen,  do  mutually  agree  to  perform  and  fulfil,  on  each  of  their 
parts,  respectively,  the  conditions  of  sale,"  and  then  came  the  signature  of  tlie 
purchaser,  and  of  '*  C.  D.,  mayor*' ;  it  was  held  that  the  agreement  was  that  of  tlie 
corporation,  and  not  that  of  the  mayor  personally ;  and  that,  consequently,  the 
mayor  could  not  sue  thereon.'* 

So,  where  a  note  was  made  payable  **  to  the  Cashier  of  the  Commercial 

(69)  Chit.  Con.  5  Am.  ed.  290,291.  Story  on  Agency,  410,  n.  (1);   see  Chit  Con.  6 

(70)  5  M.  &  S.  989.  Am.  ed.  226. 290. 

(71)  5  Whea.  926;  8  Pick  56;  10  Wend.  271;  (1)  5  Ohio  Rep.  56. 
11  Mass.  97;  17  Wend.  40;  12  Mass  297;  8  Ohio  (2)  9  B.  &.  P.  147. 

Rep.  169;  16  Mass.  461;  6  Cowen  464;  9  Mass.  (9)  5  Mass.  491;   10  Id.  927;  21  Pick.  486;  2 

995;  4  Wend.  285;  8  Conn.  680;  2  Watts,  89;  2  Taant.  974;  17  Wend.  40;  1  Cowen  519;  5  Wliea. 

Fairf.  267;  22  Wend   924;  2  Conn.  495;  6  Eng.  926.    See  post  p  45,  and  note. 

C.  L.  Rep.   196;  6  Conn.  464;    1  Blackf.  241;  (4)  2  Taunt.  974. 
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Bank,  Boston,"  and  the  consideration  proceeded  from  the  bank,  it  was  held,  that 
an  action  on  the  note  might  be  maintained  in  the  name  of  the  bank,  as  the 
promisee.^ 

Bat  if  the  agent  be  the  direct  party  to  such  contract,  and  it  may  be  fairly  in* 
fenred  that  the  promise  was  intended  to  be  made  to  him,  personally,  he  will  be 
the  proper  plaintiff  to  the  action.  And  the  implied  superior  right  of  action  of 
the  principal,  in  his  own  name,  is  merged,  if  he  permit  his  agent  to  contract 
personally,  or  for  him  under  seal,  in  a  matter  within  the  scope  of  the  agent's  au- 
thority: In  this  last  mentioned  instance,  the  remedy  is  only  on  the  higher  secu- 
rity, and  in  the  name  of  the  agent  with  whom  the  covenant  was  entered  into.^ 

Serend  members  of  an  unincorporated  religious  society,  mutually  agreed  in 
writing,  to  take  and  pay  for  the  number  of  shares,  affixed  to  their  names,  in  the 
stock  of  a  meeting  house,  which  they  proposed  to  build,  and  to  pay  a  certain 
sum  on  each  riiare,  to  such  person  as  the  majority  of  share  holders  pres- 
ent at  a  meeting  to  be  held  for  that  purpose,  should  elect  as  treasurer;  such 
treasurer  to  give  bond,  with  sureties,  for  fidelity,  &c.,  and  to  pay  over  die  mo-* 
ney,  received  by  him,  to  the  treasoier  which  should  be  elected  by  the  share- 
holders,  when  they  should  be  organised,  under  an  act  of  incorporation,  which 
they  int^Qided  to  obtain.  A.  subscribed  for  shares  in  said  stock,  and  B.  was 
ehoeen  treasurer,  and  gave  bond,  as  provided  for  in  said  agreement  of  the  sub- 
scribers. The  subscribers  afterwards  obtained  an  act  of  incorporation,  organ- 
ized nnder  it,  and  chose  C.  as  treasurer;  and  A.  then  revised  to  pay  the  sum  he 
had  subscribed,  and  B.  brought  an  action  of  assumpsit  against  him,  to  recover 
the  same.  The  court  held,  that  there  was  a  sufficient  consideration  for  A.'s 
promise  to  B.,  and  that  the  action  was  rightly  brought  by  B."^ 

In  an  action  upon  negotiable  paper,  payable  to  bearer,  or  indorsed  in  blank, 
an  action  may  be  maintained  in  the  name  of  any  person  who  is  a  bona  fide 
holder  thereof,  as  agent,  trustee,  or  executor  or  administrator.^ 

In  an  action,  by  the  indorsee  of  a  note,  against  his  immediate  indorser,  a  plea 
that  before  the  commencement  of  the  suit,  the  plaintiff  transferred  the  note  to  a 

(5)  21  Pick.  486;  1  H91,  N.  Y.,  11.  A  note  was  given  to  a  private  association,  for 

(6)  Chitty's  Con.  5  Am.  ed.  225, 226.  a  debt  due  them,  as  follows  :    ^'I  acknowledge 
{!)  1  Met.  565;   see  3  Pick.  322;  20  Johns.  89;    myself  indebted  to  the  trustees  of  the  Spring- 

6  Pick.  427;  20  Maine  45;  21  Maine  463;  5  Mass.  borough  School  Society,  in  the  sum  of  liAy  dol- 

481;  21  Pick.  486;  10  Mass.  327;  11  Ohio,  452.  lars,  which  I  promise  to  pay  to  Zachariah  Sea- 

The  defendant  signed  a  subscription  paper,  pro-  man,  treasurer  of  said  Society.''    AAcr  the  so- 

mising  to  pay  a  certain  sum  of  money  towards  ciety  was  dissolved,  and  Seaman  ceased  to  bo 

defraying  the  expenses  of  erectmg    the  public  treasurer,  a  suit  was  brought,  in  his  name,  upon 

buSdings  at  Comersville,  provided  a  new  county  this  note.    It  was  held  that  the  action  could  not 

sbould  be  established,  and  Comenville  be  made  be  maintained  by  him ;  but  should,  have  been 

the  seat  of  justice;  the  money  to  be  paid  into  the  brought  in  the  name  of  the  individuals  composing 

hands  ctany  person  wiiom  the  board  of  county  the  School  Society,  the  same  being  an  unincor- 

commissioners  of  the  new  county  should  author-  porated  association.  *  3  Blackf.  388.  But  qiierc. 
ise  to  receive  it;  it  was  hekl,  that  an  agent,  spe-       (8)  2  Hall  553;   7  Cowen  174;   20  Maine,  437; 

dally  authorized  to  receive  the  money,  could  not  9  Mass.  423;  25  Eng.  C.  L.  Rep.  286;  15  Wend, 

sue  in  his  own  name;  inasmuch  as  no  promise  was  343;  25  Wend.  411. 
made  to  him,  nor  to  another,  for  his  benefit.    2 
Blackf.  9. 
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third  penon,  who  was  then  the  tiue  and  lawful  owner  and  possessor  of  the  note^ 
is  a  bar  to  a  recovery.^  But  a  leplicationy  that  the  suit  is  prosecuted  in  ibm 
name  of  the  plaintiff,  by  and  for  the  benefit  of  the  true  h<dder  of  the  note,  would 
be  a  good  answer  to  such  a  plea*' 

Contracts,  undec  s^al,  are  construed  with  more  strictness  than  contacts  in 
writing,  not  under  seal*  For,  in  contracts  under  seal,  made  with  an  agent,  if  the 
covenant  be  to  the  agent,  per8onally»  he  alone  can,  in  general,  sue  thereon,  al- 
though he  be  described  as  agent.^^ 

12«  jSgainst  Carriers.  If  goods,  sent  by  the  Tendor  to  the  vendee,  be  lost 
or  injured,  the  vendee  should  sue  the  carrier;  as  by  the  delivery  lo  the  carrier, 
the  law  presumes  the  property  vested  in  the  vendee ;  but  this  presumption  may 
be  repeUed  by  proof;  for  if,  in  lact»  the  goods  did  noibeoone  the  property  of  the 
vendee  or  consignee,  and  he  was  not  at  any  risk  with  regard  to  the  goods,  until 
they  actually  reached  him,  the  consignor  should  be  the  plaintiff.^^ 

If  goods,  by  a  bill  of  lading,  are  consigned  to  A.,  he  is  prima  &cie  the  owner, 
and  must  be  the  plaintiff  in  an  action  against  the  carrier;  but  if  it  be  special,  to 
deliver  to  A*«  for  the  use  of  B.*  the  Latter  should  bring  the  action.  And  where, 
by  a  bill  of  ladings  the  carrier  was  to  deliver  the  goods  for  the  contignof^  wnd 
in  kU  name^  to  the  consignee,  and  the  latter,  at  the  time  of  the  shipment,  had 
no  property  in  the  goods,  it  was  decided  that  the  consignor  should  b^  the  plain- 
tiff, in  an  action  for  an  injury  to  the  goods,  although  the  consignee  had,  at 
own  expense^  previously  insured  the  goods.^ 


13.  Covenants  relating  to  real  estate  and  running  with  land.  Covenants 
which  run  with  the  land  are  exceptions  to  the  rule  of  the  common  law,  that 
choses  in  action  cannot  be  assigned*  They  descend  to  heirs,  and  vest  in  the 
assignee  of  the  land. 

1st.  And  first,  in  regard  to  the  common  covenants,  in  deeds  of  conveyance, 
respecting  tide,  which  run  with  the  land. 

Such  is  the  covenant  of  warranty,  usually  contained  in  deeds  made  in  this 
State. 

In  Ohio,  the  covenant  of  seizin,  when  the  covenantor  is  in  possession,  claim- 
ing title,  is  held  to  be  a  covenant  running  with  the  land.  But,  if  he  be  not  in 
poseession,  and  the  title  be  defective,  it  is  of  .the  nature  of  a  personal  covenant, 
broken  as  soon  as  made,  and  never  attaches  to  the  land,  and,  consequently,  does 
not  pass  to  the  assignee  of  the  land  or  heirs.^? 

So,  also,  in  Ohio,  it  is  held,  in  regard  to  the  covenant  against  incumbrances, 

(9)  11  Weqd.  27.  (13)  3  Ohio  Kep.  211;  10  Ohio  Rep.  317.   Cob- 

(10)  Story  on  Agcney,  273.  406. 410,  and  pot-  tra,  4  Keot's  Com.  4th  ed.  473;  5  Cono.  407;  3 
Sim:  2  HaU,  391;  3  Ohio  71.  Johns.  83^  2  Johns.  1;  3  Hill,  N.  Y.  134;  and  see 

(11)  15  Wend.  474;  1  Johns.  2S3;  5Ikirr.2680;  authorities  cited  by  Worthin^on,  counsel,  in  10 
12  Wend.  176.  Ohio  Rep.  324. 

(12)  5  Eng.  C.  L.  Rep.  283;  and  see  6  Wend. 
603;  5  Ohio  Rep.  100,101. 
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that  if  the  fint  grantee  coniinae  in  the  possession  of  the  land,  and,  while  his 
title  rem«ii8  undisturbed,  eonveys  to  a  subsequent  grantee,  in  whose  time  an 
outstanding  incnmbianee  is  enforced  against  the  land,  the  latter  shall  have  the 
benefit  of  the  covenant:  that  it,  in  fact,  runs  with  the  land,  until  the  incum- 
brance is  xemoTcd.^^ 

The  eoTenanta  for  quiet  enjoyment,  and  for  further  assurance,  run  witli  the 
land  eonyeyed,  and  descend  to  the  heirs,  and  vest  in  assignees  or  purchasers  of 
the  land,  the  right  to  sue  thereon.^ 

Neither  these  covenants,  nor  any  other  covenants,  which,  by  die  common  law, 

ran  with  land,  can  be  separated  from  the  land,  and  transferred  without  it;  but 

they  go  with  tlie  land,  as  being  annexed  to  the  estate,  and  bind  the  parties 

in  respect  to  the  privity  of  the  estate.    But  this  is  to  be  understood  with  the 

qoalificatioB,  that  these  covenants,  in  deeds  of  conveyance,  will  pass  where  the 

possession  goes  from  one  person  to  another,  by  deed,  and  there  is  afterwards  a 

fiulnre  of  title,  and  a  sabsequent  eviction  or  other  breach  of  the  covenant,^ 

A  purchaser  under  an  execution,  becomes  the  asiftignee,  in  law,  of  these  cove- 
nant8.i7 

They  pass  to  the  pnrehaser,  under  a  sale  by  an  executor  or  administrator^^ 

A  quit  daim  deed,  as  well  as  a  deed  containing  the  covenants,  passes,  to  the 
gnntoe,  the  covenants  contained  in  the  deeds  of  previous  grantors  of  the  land.^' 

A  holder  of  a  part  of  the  land  covered  by  the  covenants,  may  sue  and  recover 
his  proportion  of  damages  for  a  breach  of  the  covenants  ;^  but  a  holder  of  part 
of  the  estate  in  the  land,  cannot  sue  upon  the  covenants.  Thus:  if  A.  conveys 
with  covenant  of  wairanty  to  B.,  and  B.  conveys  one  half  the  lands  to  C., 
and  B.  is  evicted,  he  may  sue  A.  on  the  covenant.  On  the  other  hand,  if  a 
widow  be  evicted  of  lands,  assigned  to  her  as  dower,  by  title  paramount  to 
her  husband,  she  cannot  sustain  an  action  upon  the  covenant  of  warranty  to  her 
husband,  because  she  does  not  hold  the  whole  estate;^  and  the  right  of  action 
passes,  in  such  case,  to  the  heirs,  and  her  remedy  is  by  a  new  assignment 
of  dower. 

An  assignee  of  the  estate  cannot  sue  for  a  breach  done  and  complete  before 

(14)  10  Ohio  Rep.  317.  Contra,  3  Met  390,  (17)  5  Met.  81;  1  Nott  &  McCoid,  lOi;  17 
(which  overrules  17  Mom.  58G)  -,  4  Kool's  Com.  Pick.  470;  Touch  .176$  3  Penn.dl3$  6  Co.  17, 6th 
4Ui  cd.  473,  and  cases  tlicre  cited.  A  promise  by  Res.;  Com.  Di^.  Covenant  (B.  3.)  3  see  3  Ohio 
the  grantor  to  his  grantee,  to  pay  off  an  existing  Rep.  S20. 

incumbrance,  will  not  enure  to  one  to  whom  the        (18)  17  Pick.  570;  5  Co.  17,  a. 

grantee  subsequently  conveys.    1  Hill  N.  Y- 147.       (19)  5  Ohio  Rep.  157;  5  Cowen  137}  1  Conn. 

(15)  1  Ohio  Rep.  389;  1  Conn.  244;  Piatt  on    244;  see  14  Johns.  89. 

Cov.  f<S2,  523 :   1  Sergeant  and  Lowbers  Law.  (SO)  1  Paige  Ch.  Rep.  455;  2  Paige  C.  R.  78; 

Lib.  233.  234;  5  Cowen  137;  5  Halst.  2(^  3  Marsh.  Touch.  199;  Co.  Lit.  385.  386;  per  Lanx,  C.  J., 

324$  5  Eng.  C.  L.  Rep.  322;  5  Conn.  497;  6  Ohio  7  Ohio  Rep.  (Part  2)  111. 

Rep.  157;  2  Mass.  439.  455;  4  HiU,  N.  Y.,  345;  (21)  10  Ohio  Rep.  Ill;  Dong.  183}  1  East  50S. 

27  Law  Lib.  65.  It  is  held,  in  Massachusetts,  that  the  mortgagee 

(16)  21  Wend.  120;  3  Ohio  Rep.  211;  4  Kent's  becomes  the  assignee,  from  the  mortgagor,  of  these 
Com.  4th  ed.  471,  note  (b);  Roscoe's  Reel  Prop,  covenants,  to  the  eitent  of  the  sum  due  on  the 
Actions,  4rU:  Law  Lib.  66.  mortgage.    8  Pick.  517;  3  Met  81. 
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his  time.^  Where,  therefore,  the  land  is  assigned  or  conveyed  before  the  cot«- 
enants  are  broken,  the  assignee  or  grantee,  in  whose  time  the  breach  of  tlie 
covenant  is  complete,  is,  in  general,  the  only  proper  plaintiff.^ 

An  intermediate  covenantee,  who  has  not  been  damnified,  cannot  sue  a  prior 
covenantor;^  but  where  there  have  been  successive  conveyances  from  A.  to  B^ 
and  from  B.  to  C,  each  with  covenants  of  warranty,  and  C.  is  evicted,  and  B. 
pays  to  C.  his  damages,  occasioned  by  such  breach  of  the  covenant,  B*  may 
then  resort  to  A.  for  damages  on  his  covenant;  and  so  of  any  successive  num- 
ber of  covenantors :  it  being  likened  to  the  right  of  the  holder  of  negotiable  pa- 
per, who  may  sue  his  immediate  or  any  prior  indorser,  after  he  has  taken  up 
the  paper  from  the  holder  below  him.^ 

2dly.  In  regard  to  other  covenants  which  run  with  the  land. 

It  will  be  proper,  in  the  first  place,  to  briefly  notice  the  rules  of  law  upon 
this  subject,  independent  of  the  statute  of  32  Henry  YIII. 

The  common  law  confers  on  the  grantee  of  the  reversion  of  an  estate^  an 
action  in  his  own  name,  upon  such  implied  covenants,  or  covenants  in  law,*  as 
are  annexed  to,  and  which  run  with  the  reversion.  Thus,  if  one  by  deed  demise 
lands  for  years,  and  the  lessee  is  ousted,  covenant  lies  upon  the  word,  demise,  or 
the  word,  grant,  or  the  words,  have  rented.^  So,  if  he  demise  reddendo  rent; 
covenant  lies  for  nonpayment  of  rent  upon  the  word  reddendo.^^  These,  and 
the  like,  being  covenants  in  law,  the  assignee  of  the  estate  has  an  action  there- 
on at  comman  law.^  So,  if  a  lessee  covenants  to  repair,  the  assignee  of  the 
reversion  can  sue  for  a  breach.^  And  if  named,  the  assignee  can  sue  at 
common  law  upon  a  covenant*which  relates  to  the^inheritance;  as  for  further 
assurance,  Slc.^ 

Although,  at  common  law,  covenants  which  run  with  the  land,  passed  to  the 
person  to  whom  the  land  descended;^  yet,  in  general,  none  but  parties  or 
privies  to  express  covenants,  as  the  parties,  or  tlieir  heirs  or  devisees,  could  sue 
thereon:  the  privity  of  contract  being,  in  such  case,  wanting,  and  the  grantee  of 
the  reversion  being,  therefore,  considered  as  a  mere  stranger.**  To  remedy 
this  defect  the  statute  of  32  Henry  YIII.  chap.  34,^^  was  enacted  for  the  benefit 
of  the  grantees  of  reversions^  and  especially  the  parasites  of  Henry  VIII.,  who 

(22)  4  B.  &  P.  158;  Com.  Di$.  Covenant,  Mass.  SOI;  4  Wend,  502;  8  Cowen  36;  7  Ohio 
(B.  3.) ;  1  Faiif.  91.  Rep.  (Part  %)  63. 

(23)  10  Wend.  180;  6  Ohio  Rep.  157;  12  Mass.  (31)  Comyn's  Dig.  Covenant,  (A.  4.);   9  Venn. 
30G;  5  Conn.  497;   17  Mass.  586;   1  Blackf.  381;  191. 

1  Aik.  233;  2  Dev.  483;  5  Cowen,  137;  2  Penn.  (32)  4  Co.  80;  5  Co.  17.  a.;  Dyer.  257. 

514.    As  to  when  a  covenant  against  incumbran-  (33)  1  Balk.  317;  Comyn's  Dig.  Covenant,  (B. 

CCS  is  broken,  see  10  Ohio  Rep.  317.  3.) 

(24)  1  Conn.  244;  1  Dev.  Sl  Bat.  94.  (34)  Cro.  Car.  503;  5  Eng.  C.  L.  Rep.  322;  27 

(25)  5  Cowen  137;  1  Conn.  244;  5  Ohio  Rep.  Law  Lib.  65. 

157;    1  M.  &.  S.  353;   4  Id.  53;  2  Met.  615,  per  (35)  3  T.  R.  401. 

Dewet,  J.;  2  Penn.  514;  3  Ohio  Rep.  211;  1  Aik.  (36)  PiaU  on  Cov.  527. 

233;  1  Dev.  &  Bat.  94.    But  see  14  Johns.  89.  (37)  Sec  this  Statute  at  large  in  1  Law  Lib. 

(30)  3  Co.  80;  Cro.  Elis.  674;   36  Eng.  C.  L.  236, 237;  Piatt  on  Cov.  528,  529. 
Rep.  77;   2  Marsh.  d02|   2  Caines  Rep.  188;   8 
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had  taken  possession  of  the  lands  of  religious  houses »  which  provides,  that  the 
grantee  of  the  reversion,  although  not  named  in  the  lease,  shall  have  the  like  ad- 
vantage against  the  lessee,  his  executors,  &rC.,  by  entry  for  nonpayment  of  rent, 
and' like  remedies,  &c.,  by  action  only,  for  not  performing  other  conditions,  cov- 
enants or  agreements,  contained  in  the  lease,  against  the  lessee,  &c.,  as  the  les- 
sor or  grantor  had.  The  statute  also  contains  a  clause,  giving  the  lessee  the  same 
remedy  against  the  grantee  of  the  reversion,  which  he  might  have  had  against 
his  lessor.     This  statute  has,  probably,  become  incorporated  into  our  law.^ 

The  effect  of  the  statute  was  to  transfer  the  privity  of  contract  from  rever- 
sioner to  reversioner,  and  to  enable  persons  not  strictly  privies  thereto,  to  bring 
actions  upon  the  covenant,  which,  at  common  law,  they  were  not  entitled  to 
maintain ;  thus  providing  a  mutuality  for  and  against  the  grantees  of  reversions, 
and  for  and  against  lessees,  and  their  assignees;  and  placing  the  grantees  or 
assignees  in  the  same  situation,  and  giving  them  the  same  remedies  against  the 
lessees,  as  the  heirs  at  law  of  individuals,  or  the  successors,  in  the  case  of  cor- 
porations had,  before  the  statute.^  Wherever,  therefore,  the  statute  gave  Ae 
grantee  of  a  reversion  the  advantage  of  recovering  on  a  covenant  entered  into 
by  a  tenant,  then,  also,  the  tenant,  or  his  assignee,  enjoyed  a  corresponding 
remedy  against  such  reversioner,  on  a  covenant  made  by  his  grantor.^ 

The  statute  extends  to  a  grantee  of  the  reversion  of  part  of  the  premises, 
and  to  the  assignee  of  part  of  the  reversion  in  all  the  land.^^  Thus,  it  was 
held  that  one  of  five  tenants  in  common,  assignees  in  fee  of  the  lessor,  could 
maintain  an  action  of  covenant  for  one  fifth  of  the  accruing  rent.^^  The  statute 
applies  to  the  grantee  of  a  reversion  of  a  lease  for  life,  as  well  as  for  years.^^ 

Where  a  tenant,  however,  assigns  for  a  part  of  the  period  granted,  neither 
the  lessor,  nor  the  assignee  of  the  lessor,  can  maintain  an  action  on  the  lease 
against  the  assignee,  for  it  is  a  mere  underletting.^^  And  it  is  held  in  Lidiana, 
that  if  a  lessor  assign  the  lease  itself,  without  assigning  the  reversion,  the  as- 
signee acquires  no  right  of  action  against  the  lessee,  upon  covenants  running 
with  the  land.^ 

(38)  See  t  Ohio  Rep.  221 .    It  is  only  by  virtue       (42)  Co.  Litt.  215;  PlaU  on  Gov.  535. 
of  tbi«  statute  that  an  executor  or  administrator       (43)  2  Ohio  Rep.  221. 

can  sue  for  arrears  of  rent,  which  accrued  to  the        (44)  1  Blackf.  148.    But  in  New  York  it  is  held 

decedent,  who  was  seized  m  fee  or  for  life.  that  the  lessor  may  assign  the  lease  and  rent,  wiih- 

(39)  Piatt  on  Gov.  633.  out  the  reversion,  and  the  assignee  may  sue  for 

(40)  Co.  Litt.  215,  a.;  Touch.  152;  PlaU  on  subsequently  accruing  rent.  8Cowen,206.  And 
Cov.  536;  2  B.  &•  Aid.  105.  this  decision  is  in  accordance  with  the  case  of  Al- 

(41)  10  Eng.  C.  L.  Rep.  299;  and  see  1  Paige  |en  v.  Bryan,  1 1  Eng.  C.  L.  Rep.  292.  This  last 
455;  25  Wend.  456;  2  Paige  68;  Cro.  Eliz.  651;  7  decision  was  solely  on  the  authority  in  1  Lev.  22, 
Eng.  C.  L.  Rep.  286;  Com.  Dig.  Debt.  (C);  Bar.  in  which  there  was  no  decision,  the  court  being 
Ab.  Jtent  (M.);  8  Pick.  547;  3  Met.  76.  The  equally  divided.  But  there  is  no  pnvity  of  estate 
statute,  also,  it  is  said,  extends  to  the  grantee  of  a  or  contract  between  the  tenant  and  the  assignee 
part  of  the  estate  in  reversion,  as  well  as  to  the  of  the  counterpart  of  the  lease,  and  therefore  the 
grantee  of  a  part  of  the  premises.  Piatt  on  Cov.  decision  in  Indiana  seems  the  better  law;  and  tlii^ 
536.  But  a  grantee  ofpartofthe  estate  does  not  indeed  the  Supreme  Court  of  New  York  admit  in 
become  the  assignee  of  a  covenant  of  warranty.  2  Hill  (N.  Y.)  274. 

7  Ohio  Rep.  (Part  2.)  Ill;  see  ante  p.  47. 
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On  Covenaats  raimiiig  witb  land. 

It  should  be  observed,  that  the  statute  has  no  effect  on  covenants  ^irhieh  are 
collateral  to,  and  do  not  run  with  the  land.  Upon  such  covenants  the  grantee 
of  the  reversion  cannot  maintain  an  action  in  his  own  name.^ 

The  devisee  of  an  equitable  estate  cannot  be  charged  as  assignee.^  The 
assignee  of  a  rent  charge  is  not  within  the  statute ;  for  a  covenant  cannot  run 
with  a  rent,  nor  is  there  any  reversion.^^  Neither  does  the  statute'  extend  to 
reversions  upon  estates  tail ;  for  the  word  lessee  is  used,  and  a  tenant  in  tail  is 
not  a  lessee  within  the  meaning  of  the  statute.^ 

Af^r  the  grant  of  the  reversion,  the  grantor  cannot  sue  for  breaches  of  cove- 
nant subsequently  committed  by  the  lessee,  or  his  assignee.^ 

And  as  a  chose  in  action  is  not  transferable  at  law,  the  remedy  for  breaches 
of  covenant,  which  occurred  before  the  grant  of  the  reversion,  must,  necessa- 
rily, be  enforced  in  the  name  of  the  grantor.^  Rent,  accrued  and  due  before  a 
conveyance  of  the  reversion^  will  not  pass  to  the  grantee,  but  is  severed  from 
the  inheritance;  and  the  assignment  of  such  rent  to  the  grantee  of  the  rever* 
sion,  will  not  authorize  him  to  sue  in  his  own  name.^^  But  for  rents  which 
accrue  afler  the  owner  has  conveyed  the  land,  the  grantee  of  the  reversion  may 
sue  in  his  own  name,  and  that  too,  without  attornment  by  the  tenant.^ 

(45)  5  Go.  17;  Co.  Litt.  215,  W,  8  Eng.  C.  L.  (46)  8  East,  487. 

Rep.  113.  As  to  what  covenants,  other  than  those  (47)  5  M.  &  S.  411. 

usually  contained  in  deeds  of  conveyance,  do  run  (48)  Co.  Lilt.  215,  a. 

with  tb»  land,  see  7  Eng.  C.  L.  Rep.  1;  Comyns.  (49)  S  T.  R.  994,  arg.;  IS  Mod.  45;  3  Met  76. 
Dig.  Covenaal,  (B.  5);  4  Kent's  Com.  4tb  ed.  473,  A.  conveyed  a  mill  to  B.,  and  covaoaBtBd  with 
474;  and  especially  17  Wend.  136,  where  this  bim,  his  heirs  and  assigns,  to  keep  one  half  the 
subject  is  very  ably  discussed,  and  the  English  miildam  in  repair.  The  dam  was  aAerwards  ear- 
cases  reviewed.  See  also  2  Yeates  74;  6  Yerg.  ried  away  by  a  flood,  and  B.,  after  having  du]3^ 
512;  5  Conn.  487;  1  Dall.  210^  1  Wash.  C.  C.  r^iuested  A.  to  aid  him  in  robuikliBg  it,  conveyed 
Rep.  375;  3  Rand.  394;  8  Pick.  547;  6  Verm,  the  mill,  with  the  privileges,  &«.,  to  C,  who,  at 
276;  8  Cowen  206.  266;  4  Paige  510;  6  Gill  &  the  same  time,  agreed,  in  writing,  that  B.  should 
Johns.  972;  6  Cowen  SOS;  16  Pick.  183;  9  Verm,  ''have  all  that  should  be  obtained  of  A.  for  non- 
191;  2  Blaekf.  901;  4  Verm.  71;  16  Pick.  68;  1  fidflhnent  of  his  contract,  provided  A.  should  not 
Dcv.  £q.  Rep.  30;  2  Hill,  N.  Y.,  274;  19  Pick,  assist  B.  in  erecting  the  dam,  and  B.  should  km 
476.  419.  459;  23  Wend.  506.  The  general  rule  compelled  to  rebuild  it  without  A.'s  assistance." 
seems  to  be,  that  to  render  a  covenant  available  to  A.  aAerwardsrefused  to  assist  in  repairing  the  dam, 
the  assignee  of  the  lease,  it  must  be  touching  or  and  B.  repaired  it,  at  his  own  expense.  l*he 
concerning  the  thing  demised,  or  aflfecting  the  court,  in  this  case,  recognized  the  general  piinci- 
value  of  the  reversion,  or  the  term,  or  Influencing  pie  stated  in  the  text,  but  held  that  the  eootracty 
the  rent.  To  make  a  covenant  run  with  the  laud,  authorizing  B.  to  receive  to  his  own  use  what 
there  must  be  a  subsisting  privity  of  estate  be-  might  be  recoveied  from  B.  for  not  fulfiliog  the 
tween  the  covenanting  parties;  and  such  are  cov*  covenant,  took  the  case  out  of  that  general  rule, 
cnanls  to  pay  rent,  to  produce  title  deeds,  or  for  and  they,  consequently,  held,  that  B.  might  main- 
renewal,  or  concerning  title.  And  the  true  test,  tain  an  action,  in  his  own  name,  against  A.,  for  a 
whether  the  covenant  be  collateral  or  not,  is  this:  breach  of  the  covenant  to  keep  the  dam  in  i«^>air. 
If  the  performance  of  the  covenant  be  beneficial  2  Met  615. 

to  the  reversioner,  in  respect  of  the  lessor's  de-  (50)  8  Cowen.  206;  4  M.  &  S.  56;  Cro.  Elia. 

mond,  and  to  no  other  person,  his  assignee  may  863;  see  ante  p.  35, 48. 

sue  upon  it;  but  if  it  be  beneficial  to  the  lessor,  (51)  3  Met.  76. 

without  regard  to  his  continuing  owner  of  the  es-  (52)  1  T.  R.  378.    In  the  ease  of  Bender  v. 

tale,  it  is  a  mere  collateral  covenant,  upon  which  Hunger  etaL    S  Met.  76,  it  was  held,  that  where 

the  assignee  cannot  sue.    Plait  on  Cov.  234;  per  the  owner  of  land  which  he  has  leased  for  years, 

Best,  J.,  8  Eng.  C.  L.  Rep.  115.  mortgages  the  re>ersion,  the  mortgagee  is  enti- 
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14.  £xe€Utor$t  admimUiraion,  JieirBf  ^e.  In  Che  case  of  a  mere  personal 
contract,  ^  of  a  covenant  not  rannlng  with  land,  if  it  were  made  only  widi 
one  penoB,  and  he  be  dead,  the  action  f<^  the  breaeh  of  it,  must  be  brought  in 
the  name  of  his  executor  or  administraitor,  in  whom  the  legal  interest,  in  such 
contract,  is  vosted.^ 

So  far  as  regards  a  covenant  of  seixin,  and  power  to  convey,  if  the  grantor 
was  not  seized,  either  in  law  or  in  <!leed,  at  the  time  of  conveying,  the  covenant 
is,  as  we  have  before  seen,^  broken  when  made,  and  becomes  a  mere  chose  in 
action,  and  no  longer  annexed  to,  or  passing  with,  the  land.  When,  therefore, 
the  land  is  vacant,  and  the  grantor  has  no  title,  the  executor  or  administrator  of 
the  grantee  amst  sne  on  the  covenant.  But  when  the  grantor  is,  at  the  time  of  the 
conveyance,  in  possession,  claiming  a  fee,  the  covenant  of  seizin,  like  tlie  other 
eoHunon  covenants  in  deeds  of  conveyance,  which  run  with  the  land,  such  as 
the  covenant  of  warranty,  is  a  real  covenant,  annexed  to  the  land,  and  passes 
with  it,  10  the  heir,  or  assignee,  until  he  who  has  the  paramount  title,  asserts  it, 
and  evicts  the  person  in  possession,  when  it  becomes  a  mere  claim  to  damages, 
to  be  enforced  by  the  person  who  has  been  evicted,  or  by  his  executor  or  ad- 
ministrator, and  is  no  longer  assignaihle  in  law.^ 

In  like  planner,  Ae  covenant  against  incumbrances  nms  with  the  land,  while 
ihe  title  lemsias  undistaibed.^ 

When  these  covenants  which  run  with  the  land  are  brdcen,  they  lose  their 
transmissiible  character,  and  become  mere  choses  in  action.  If  broken  in  the 
Itfetime  of  the  ancestor,  they  descend  not  to  the  heir,  but  must  be  sued  by  the 
oxeentor  or  adminialxator.  If  bcdien  afterwazds,  the  heir  or  devisee,  in  whose 
time  there  is  a  breach,  should  sue.^^ 

The  fk^gUsh  rule  seems  to  be,  that  on  a  covenant  rdating  to  the  realty,  as  for 
good  title  in  a  deed  of  cQBveyanc6»  an  executor  cannot  sue,  even  finr  a  breach  in 
the  tifetime  of  his  testator,  unless  the  breaeh  occasioned  some  actnal  damage  to 
the  personal  estate  of  the  latter,  but  the  action  must  be  brought  in  the  name  of 
the  heir  or  devisee*^ 

Distributees  must  separately  sne  £Mr  their  share  in  the  estate.*^ 

The  executor  or  administrator  may  maintain  an  action,  on  an  express  cove- 
nant, tor  rent  accruing  and  due  during  the  lifetime  of  the  decedent;  but  the  heirs 
must  sue  for  rent  which  beeomes  due  afterwards.^ 

ded  to  all  TCDti  that  rabsequentJy  become  due,  (61)  10  Ohio  Rep.  444;  21  Wc&d.  120;  3  Okio 

and  may  maintain  an  action  against  the  lessee  to  Rep.  211;  Comyns.  I>i|^.  Covenant,  (B.  1);  see  A 

reeorer  them.     It  may  be  doubted  wbetlier,  in  Conn.  497;  1  M.  &  Sel.  360;  4  M.  &  Sel.  63, 188; 

tha  State,  the  mortgagee  would  be  entitled  to  the  1  Eng.  C.  L.  Rep.  169;  Plait  on  Cov.  626;  Cro. 

leoti  mtfil  the  defeasance  in  the  mortgage  deed  Eliz.  8G3;  2  Johns.  1;  4  Johns.  72;  2  Mass.  443, 

became  absolute.    See  2  Ohio  Rep.  223,  224.  446;  17  Mass.  686;  3  Met.  390;  3  Monr.  94;  6  lb. 

(66)  3  T.  R.  393, 401;  3  Ohio  Rep.  211.  40;  3  Dev.  200;  12  S.  &  R.  131. 

(66)  See  ante  p.  46.  (62)  1  M.  &  S.  365;  1  Eng.  C.  L.  Rep.  16^,  4 

(69)  3  Ohio  Rep.  211;  3  Moor.  94;  2  Bibb.  170;  M.  ^  S.  63, 188;  6  Eng.  C.  L.  Rep.  34l 

10  Ohio  Rep.  444.  (63)  2  Ohio,  166.    As  to  heira  joiBii^  and  tev- 

(60)  10  Ohio  Rep.  317.  ering,  see  ante  p.  42, 47. 

(64)  2  Johns.  Cas.  17. 
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When,  however,  no  estate  or  reversion  is  left  in  the  landlo.rd,  and  rent  is  re- 
served to  the  executors  or  administrators,  they,  and  not  the  heirs,  should  sue.^ 

The  executor  of  a  leasee  may  support  an  action  against  the  tenant  under  him, 
on  a  covenant  for  rent  due  since  the  death  of  the  testator.^ 

An  executor  or  administrator  may  sue,  as  such,  upon  a  contract  made  with 
him  in  that  character,  as  for  goods  sold  by  him  at  the  administration  sale,  and 
in  other  cases,  where  the  sum  to  be  recovered  would  be  assets.^  But  the  cases 
upon  this  subject  cannot  be  reconciled. 

It  has  been  held,  in  this  State,  that  where  a  note  is  given,  to  A.  B.,  *'ad-. 
ministrator  of  C.  D.,"  and  A.  B.  dies,  that  the  words  *' administrator  of  C.  D.," 
may  be  taken  as  mere,  description  of  the  person,  and  in  the  absence  of  any  proof 
of  the  note  having  connection  with  tlie  estate  of  C.  D.,  the  administrator  de 
bonis  non  of  C.  D's.  estate  cannot .  maintain  a  suit  thereon.^  A  note,  payable 
to  A.,  administrator  of  B.,  may  be  sued  in  the  name  of  A. :  and  if  the  suit  be 
in  the  name  of  A.,  administrator  of  B.,  and  the  cause  of  action  be  so  stated, 
that  it  appears  to  have  accrued  to  the  plaintiff  personally,  the  words,  adminis- 
trator of  B.,  may  be  considered  as  surplusage.^ 

And  it  seems,  if  an  administrator  change  the  nature  of  a  debt  originally  due  to 
the  intestate,  by  a  contract  made  with  himself,  as  by  taking  a  bond  payable  to 
himself  as  administrator,  he  must  sue  for  the  new  debt  in  his  own  name,  and 
not  in  his  representative  character.'^^ 

Under  these  decisions,  it  would  seem  safest  not  to  sue,  in  the  representative 
capacity,  upon  contracts  made  to  executors  or  administrators ;  as  they  may,  at 
any  rate,  sue  in  their  individual' name  and  right,  upon  contracts  made  directly 
with  them,  on  account  of  the  estate."^^ 

In  England,  an  executor  derives  title,  not  from  the  probate,  but  from  the  will, 
and  hence  the  rule,  that  if  there  be  several  executors,  though  some  be  under 
age,  or  have  not  proved  the  will,  they  must  all  join  in  an  action."^^  Under  our 
system,"^^  the  executor  derives  his  title  and  authority  from  the  letters  testament- 
ary ;  whether,  therefore,  it  would  be  proper  for  any,  but  such  as  have  taken 
out  letters  testamentary,  to  join  in  an  action,  may  admit  of  doubt.  ^^ 

If  an  executrix  or  administratrix  marry,  her  representative  capacity  ceases. 
If  there  be  another  executor  or  administrator,  he  sues,  as  if  she  were  dead.'^^ 

In  this  State,  the  executor  of  an  executor  has  no  authority,  as  such,  to  admin- 

(65)  3  Cruise's  Dig.  321.  (70)  2  Saund.  5  Am.  ed.  117  d.j  3  B.  &  P.  lOj 

(66)  27  Eng.  C.  L.  Rep.  292.  1  Blackf.  342j  10  Mod.  315. 
{67)  6  East.  405j  6  Eng.  C.  L.  Rep.  317j  1  Id.        (71)  Supra. 

446;  1  T.  R.  4fi7j  8  Eng.  C.  L.  Rep.  45}  26  Id.  (72)  6  Eng.  C.  L.  Rep.  317j  9  Id.  369. 

2Jr,  4  Hill  (N.  Y.)  492;   1  Chit.  PI.  8  Am.  ed.  (73)  Stat.  Ml,  $11. 

20;   6  Ohio  Rep.  94;  per  Wrigbt  J ;  8  Wend.  (74)  Seel  Blackf.  301.    The  English  rule  is 

530.  adhered  to  in  New  York,  although  their  statute  is 

(68)  7  Ohio  Rep.  (Part.  1,)  268.  similar  to  oivs.    5  Wend.  313;  16  Wend.  580. 

(69)  3  Blackf.  253;  16  Mass.  71;  1  Peters,  686;  (75)  Stat  340,  (10. 
7  Ohio  (Part  1)  268;  1  Blackf.  176,  342;  1  Doug. 

4  n.  1;  1  Chit.  Jr.  Prec.  2,  (e.) 
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Husband  and  Wife, 

ister  the  estate  of  th&&»t>te&tator.'^^  And  upon  contracts  made  with  a  deceased 
executor  or  administrator,  it  will  be  safest  to  sue  thereon,  in  tlie  name  of  the  exec- 
utor or  administrator  of  such  deceased  executor,  or  administrator,  rather  than  in 
the  name  of  the  administrator  de  bonis  non  of  the  original  testator  or  intestate  J^ 

1 5.  Husband  and  wife.  I'he  effect  of  marriage  is  to  deprive  the  wife,  in  courts 
of  law,  of  all  separate  legal  existence;  her  husband  and  herself  being,  in  law, 
but  one  person.  It  is,  therefore,  a  general  rule,  that  she  cannot,  during  the  mar- 
riage, maintain  an  action  without  her  husband,  either  upon  contracts  made  by 
her  before,  or  after  the  marriage;  although  they  may  be  living  apart,  under  a 
formad  deed  of  separation,  and  containing  a  provision  that  she  may  sue  alone  'P 
or  although  he  may  have  left  the  country  and  deserted  her  J^  A  person  sentenced 
to  imprisonment  for  life  in  the  penitentiary  .cannot,  of  course,  be  deemed  dead 
in  law.*^  Where  the  husband  has  been  abroad,  and  not  heard  from,  for  seven 
years,  Us  death  will  be  presumed.^ 

It  is  a  general  principle,  that  the  husband  may  sue  without  his  wife  for  the 
recovery  of  that  which  he  may  discharge  alone,  and  of  which  he  may  make  dis-  ^ 
position  to  his  own  use.^^ 

Chattels  personal,  of  the  wife,  in  possession,  are,  by  the  marriage,  absolutely 
given  to  the  husband,  and  for  their  recovery  he  may  sue  alone.^ 

Choses  in  action,  or  contracts  made  with  the  wife  before  coverture,  do  not, 
like  chattels  personal,  .vest,  in  the  husband  by. the  marriage.  They  must  be  re- 
duced to  possession  by  the  husband,  before  his  death,  otherwise  they  will  sur- 
vive to  the  wife;  and,  if  she  die  before  they  are  reduced  to  possession  by  him, 
her  administrator  must  sue  on  them*  and  the  heirs  of  the  wife,  and  not  the  hus- 
band, will  be  entitled  to  them,  on  the  distribution  of  her  estate.^ 
•  Where  the  husband  and  wife  sold  the  wife's  land,  and  a  note  was  made  to  the 
husband  and  wife  for  the  consideration  money,  it  was  held,  that  tlie  right  of  ac- 
tion on  the  note  survived  to  the  wife  on  the  death  of  the  husband.^ 

In  all  actions  on  choses  in  action,  due  to  the  wife  before  marriage,  the  husband 
and  wife  must  join ;  the  rule  being,  that,  in  all  cases  where  the  cause  of  action 
by  law  survives  to  the  wife,  the  husband  cannot,  in  general,  sue  alone.^ 

But  if,  in  respect  of  a  contract  made  to  the  wife,  wliilst  sole,  the  party  there- 

(75)  Stat.  340,  $10.  (81)  1  Bam.  &  Aid.  21^5  cU.  3  Bulst.  1G4. 

.   (76)  7  Ohio  Rep.  (Part  1)  268.    See  1  Chit  (82)  3  T.  R.  631;  Com.  Dig.  Baron  &  Feme 

PI.  8  Am.  ed.  22;  6  Ohio  Rep.  94  per  Wright  (E.  3.)  12  Pick.  173;  13  Mass.  384. 

J.;  4  HUl  (N.  Y.)492;  16  Mass.  374;  7  T.  R.  178.  (83)  Com,  Dig.  Baron  &  Feme,  E  3,  F  2;  2 

(77)  2  HiU  (N.  Y.)  260;  8  T.  R.  545.  Kent's  Com.  135;  2  Dcsaiis.  Eq.  Rep.  226,  note, 

(78)  11  Eai>t301;  but  see  15  Mass.  31;  6  Pick.  422,  note;  3  Jolms.  C.  Ch.  Rep.  208;  5  Id.  208; 
89;  2  Kent's  Com.  4ih  cd.  154  to  1G2.  As  to  salts  StaA.  288,  ^10;  6  Johns.  112;  7  Conn.  429;  8  Id. 
by  the  -wife  whose  hysband  is  a  foreigner,  residing  71 . 

abroad,  sec  2  Esp.  Rep.  554, 587;  1  B.  dt  P.  357;  (84)  161tfas8.  480;  17  Mass.  57. 

26  Eng.  C.  L.  Rep.  78,  note  (a.)  (85)  1  Chit.  PI.  8  Am.  ed.  29,  and  cases  there 

(79)  6  Johns.  Ch.  Rep.  118;  Stat.  291, 292,  Jl.  cited.    13  Wend.  271;  21  Wend.  202;   10  Pick. 

(80)  2  Camp.  113,  273;  1  Black.  Rep.  404;  6  462;  10  Johns.  51. 
EasuSO. 
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Hiubaad  Bad  Wife. 

to,  after  die  marriagie,  give  a  bond  to  the  husbaiid  and  wiie,  or  in  reepeot  to 
some  new  consideration,  ae  forbearance,  &€.,  make  a  written  or  parol  pfoniee 
to  the  husband  and  wife,  they  maj  join,  or  the  hosband  may  sue  alone^  upon 
such  new  contract.^  if  such  bond  or  fresh  premise  be  made  to  the  husbaad 
alone,  he  alone  can  sue  thereon ;  but  they  may  jointly  sue  on  the  original  con- 
tract, in  cases-  where  it  is  not  merged  in  a  higher  security.^ 

In  general,  the  wife  oannol  join  in  an  action  upon  a  contract  made  durkif  the 
marriage,  as  for  her  work  and  labor,  goods  sold,  or  money  lent  by  her  during 
ihsi  time  ;^  for  these  are  the  husband's.  But  when  ijhe  wife  can  be  consider- 
ed as  the  meritorious  cause  of  action,  as  if  a  bond,  or  other  oontraet  under  seal, 
or  a  promissory  note,  be  made  to  her  separately  or  wiUi  her  husband;^  or  if 
she  bestow  her  personal  labor  and  skill  in  curing  a  wound  ;^  she  may  join  with 
her  husband,  or  he  may  sue  alone.  Where  the  wife  is  joined  in  ^le  action  in 
these  cases,  the  dedan^on  must  distinctly  disclose  her  interest,  and  show  in 
what  respect  she  is  the  meritorious  cause  of  action,  either  by  avenoient,  or  from 
the  nature  of  the  oontraet  disclosed;  for  there  is  no  intendmrail  to  diis  eflect.'^ 

During  the  coYerture,  the  husband  may  sue  alone,  or  may  join  his  wife,  in 
all  actions  for  rents  and  profits  of  the  wife's  real  estate,  whether  the  lease  or  do* 
mise,  or  other  oontraet  relating  to  the  wife's  land,  were  made  before  or  during 
the  coverture.®* 

She  takes,  by  suryivorship,  a  debt  due  upon  a  judgment  recovered  by  hus- 
band and  wife;  whether  obtained  upon  a  debt  due  her  whilst  sole,  or  upon  a 
contract  made  with  her  during  coverture,  when  she  is  the  meritorious  cause  of 
action  ;^  and  she  is  entitled  by  survivorship  to  a  note,  bond  and  mortgage,  made 
to  her  and  her  husband,^  or  to  her  alone.*^.  But  i£  the  husband  appoint  an  at- 
torney to  receive  a  debt  due  the  wife,  and  the  attorney  receive  it;  or  if  he  mort- 
gage the  debt,  or  assign  it,  bona  fide,  for  a  valuable  consideration,  or  change  the 
secvaity  to  himself,  or  recover  a  judgment  by  suit  id  his  own  name,  or  release 
it,  the  husband  has  reduced  the  debt  to  possession,  and  the  right  of  the  wife*  upon 
the  decease  of  the  husband,  is  gone.^ 

If  dioses  in  action  of  the  wile  are  not  thus  reduced  into  actual  possession  by 
the  husband  during  the  lifetime  of  his  wife,  and  she  dies,  her  administrator,  and 
not  the  husband,  as  we^have  already  seen,  must  sue  for  them,  and  they  will  be 
distributed  to  her  heirs.®'' 

<86)  4  T.  R.  616;  1  Salk.  117;   1  M.  &  S.  ISO.  (98)  S  Bl.  Rep.  1239;  Cro.  Jac.  77.  905;  Co. 

(87)  1  Chit.  PI.  8  Am.  ed.  29.  Lit.  851,  a.  n.  (1);  5  Johns.  Ch.  Rep.  208. 

(88)  Com.  Dig.  Baron  and  Feme,  W.;  1  Salk.  (94)  2  P.  Wms.  496;   16  Mass.  480;  2  M  4^  S. 
114.  396,397,  n.b. 

(89)  Stra.  230;  8  Mass.  229;  10  Johns.  49;  4  T.  {05)  1  Chit.  PI.  8  Am.  ed  32}  bot  see  12  Pick. 
R.  616i  2  M.  dc  S.  393. 39!^,  see  16  Mass.  480.  173. 

(90)  Cro.  Jac.  77;  2  WiU.  424.  {96)  3  Johns.  Ch.  Rep.  206;   2  Atk.  906;   1 

(91 )  2  Blackf.  Rep.  1236;  2  M.  dt  S.  996;  3  Id.  Fonb.  306, 306;  1  Venn.  396. 

^;  2  Caine's  Rep.  221;  see  39  Eng,  C.  L.  Rep.  (97)  6  Johns.  1 12;  Stat.  288,  $10;  2  Desans.  Eq. 
626.  ^  Rep.  226,  note,  422,  note;  7  Conn.  429;  8  Id.  71; 

(92)  1  ChiU  PI.  8  Am.  ed.  30.  Con.  Dig^.  Baron  St  Feme,  E.  3;  F.  2;  2  Kent's 

Com.  135;  2  Johns.  Ch.  Rep.  206;  5  Id.  908. 


PARTIES  TO  ACTI0N»--£3I  CONTRACTU-^LAINIlFFa         69 

CorpormtkuM. 

Bat  the  ehattelB  real  of  the  wife,  (unlike  choeee  m  action,)  vesi  in  the  husband 
by  light  of  mairiage.^  The  hiuband  is,  therefore,  entitled  to  the  chattels  real, 
by  8arviT<erBhip,  and  to  all  rent,  dtc.,  Btccmng  during  the  coverture,  and  may  sue 
tberelbr,  in  his  own  name,  aAer  the  decease  of  the  wife.^ 

But,  if  the  wife  survive  the  husband,  she  is  entitled  to  all  chattels  real  which 
her  husband  had  in  her  right,  and  which  he  did  not  dispose  of  in  his  lifetime, 
and  to  asreare  of  rent,  ^.^  which  beeame  due  during  the  covwtaiv,  upon  her 
anteoedent  demise,  or  upon  their  joint  demise,  during  the  coverture.^ 

The  effect  of  joining  the  wife  in  an  action^  when  the  husband-  might  sue 
alonoy  B,  that  if  the  husband  die  whilst  it  is  pending,  or  after  judgment,  and  be- 
fore it  is  satisfied,  the  interest  in  the  cause  of  action  wiU  survive  to  the  wife{ 
though,  if  he  syed  alone,  she  would  have  no  interest.^ 

17«  Ckfrporations.  A  corporation  can  sue  only  in  die  name  and  style  given 
it  by  law.^  And  if,  in  the  contract,  its  name  be  so  given  as  to  distinguish  it 
from  other  corporations,  though  erroneously  named,  it  is  sufficient  to  support 
an  aetion  in  the  true  cwpcwate  name.^  Where  a  note  was  made  to  **  the  Cashier 
of  the  Commercial  Bank,  Boston,  or  his  order,"  it  was  held,  upon  proof  that 
the  consideration  of  the  note  belonged  to  the  Bank,  that  the  Bank  might  sue 
thereon  as  the  promisee.^ 

Corpoiations  are  often  created  without  a  distinctive  style  and  name  being  giv- 
en to  them  by  the  law  which  creates  them.  In  such  case,  it  is  safest  to  sue 
in  the  general  descriptive  style  of  the  corporation,  without  naming  the  individual 
otteers,  as  thus:  ^^The  trustees  of  New  Haven^  township,"^  if  a  civil  township 
sues;  and  when  an  original  surveyed  township  sues,  thue:  <<The  Trustees  of 
School  Section  16,  Township  3,  Range  6,  Butler  township,  Montgomery 
Coaokf"'^  And  where  a  suit  was  in  the  name  of  **Firiey,  Barray  and  Palmer, 
Tnuplees  of  New  Haven  Township,"  before  a  justice,  the  Supreme  Court  of 
Ohio,  on  error,  treated  the  names  of  the  trustees  as  surplusage.^  But,  in  a  like 
case,  before  the  Supreme  Court  of  Indiana,  on  demurrer,  the  objection  that  the 
suit  was  in  the  individual  names  of  the  officers,  was  held  fatal  to  the  action.^ 

It  is  held  in  New  Yorii,  that  all  public  officers,  though  not  expressly  author- 
ised by  statute  to  sue,  have  a  capacity  to  sue,  commensurate  with  their  public 
trusts  and  duties  ;^^  and  in  such  case,  and  where  officers  are  expressly  authorized 
to  sue,  by  statute,  the  individual  name  of  the  incumbent  must  be  used  with  the 

(98)  4  P«iend.  Ab.  34$  Co.  Lit.  351,  a.  (4)  10  Mass.  360;  10  Ohio  Rap.  Ill)  5  Id.  56^ 

(99)  Com.  Dig.  Baron  4t  Feme,  £.  2$  Co.  Lit  17  Wend.  40;  1  Cowenfil3$  3  Halst.  3S3;  5  Uarr. 
361,  a.    And  at  lo  the  effect  of  survivonhtp,  in  ^  J.  123;  3  Eag,  C.  L.  Rep.  229;  3  Blackf,  387; 
general,  between  Baron  &.  Feme,  see  Bac.  Abr.  13  Johns-  38;  10  Co.  122;  1  Met.  473.  ZCB, 
Ezeeuton  and  Administrators,  H.  4;  Com.  Dig.  (5)  21  Pick.  486;  1  HiU)  N.  Y.  1 1;  see  ante  p.  41. 
Baron  and  Feme,  F.  1;  E.  2;  3  Z.;  2  A.,  ante  (6)  3  Ohio  Rep.  227;  5  Id.  184. 

p.  64,  n.  97,  and  the  cases  there  cited.  (7)  8  Ohio  Rep.  174. 

(1 )  Co.  Liu  361,  a;  Contra,  10  Pick.  463.  (8)  3  Ohio  Rep.  227. 

(2)  Co.  Lit.  351,  a,  n.  (1);   Cro.  Jac  77. 206}       (9)  3  Blackf.  387. 

2  BL  Rep.  1236.  (10)  1  Cowen2G0, 261,  note;  4  Hill,  N.  ¥.,136; 

(3)  4  Rand.  369;  3  Ohio  Rep.  227.  and  see  13  Mass.  192. 
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Parent  and  Child — Infants. 

addition  of  his  name  of  office ;  and  therefore,  when  the  action  was  in  the  «ame 
of  '<  The  Supervisor  of  the  town  of  6."  without  mentioning  the  name  of  the 
incumhent,  it  was  held,  that  the  action  could  not  he  maintained.^^  But,  as  Nve 
have  already  seen,  a  different  rule  in  regard  to  the  mode  of  naming  the  party, 
seems  to  prevail  in  the  State  of  Ohio. 

16.  Parent  and  Child — Infants.  A  parent  is  entitled  to  the  earnings  of  his 
child,  heing  a  minor,  and  may  sue  therefor,  where  tliere  is  no  agreement,  ex- 
press or  implied,  that  payment  may  be  made  to  the  child.^^ 

The  intention  of  the  parent  may  be  inferred  from  circumstances ;  and  where 
an  infant  makes  a  contract  for  his  services,  on  his  own  account,  and  his  father 
knows  of  it,  and  makes  no  objection,  there  is  an  implied  assent  that  the  child 
shall  have  his  own  earnings,  and  he  may  maintain  an  action  on  the  contract  in 
his  own  name ;  and  payment  to  the  child  will  be  a  discharge- against  the  parent. ^^ 

And  where  a  minor  is  authorised  by  his  father  to  go  out  to  service,  and  receive 
his  earnings  to  his  own  use,  he  may  maintain  an  action  for  his  wages  against  his 
employer,  although  such  authority  was  not  made  known  to  the  employer  at  the 
time  the  minor  entered  into  his  service.^'*  And  if,  in  such  case,  no  express  con- 
tract be  made  with  the  employer,  the  law  will  imply  a  promise  by  him  to  the 
minor,  and  not  to  the  father. ^^  A  minor,  whose  father  is  dead,  and  his  mother 
afterwards  married,  is  entitled  io  his  earnings,  whilst  in  the  service  of  a  third 
person :  the  fatherinlaw  may  have  an  action  on  an  implied  assumpsit  for  ne- 
cessaries, but  cannot  claim  such  earnings  against  the  minor's  consent.^^ 

In  general,  a  person  entering  into  a  contract  with  an  infant,  is  bound,  and  can- 
not avoid  the  contract,  unless  the  infant  himself  hath  disaffirmed  it,  or  it  be 
otherwise  void. 

Though  the  executory  contracts  of  an  infant  are  voidable,  yet  when  he  does 
work  in  payment  of  his  contract,  or  pays  money  upon  his  contract,  he  cannot, 
by  avoiding  it,  get  back  the  money,  or  recover  a  compensation  for  his  work.^^ 

An  infant  must  sue  by  his  prochein  amy,  or  guardian,^®  who,  in  Ohio,  is  ap- 
pointed by  the  court,  at  the'return  term  of  the  process,  and  before  the  declara- 
tion is  filed,  and  Hie  minority  should  be  averred  in  the  declaration,  that  it  may 
be  traversed.^^  An  infant  plaintiff  is  not  liable  for  costs,  but  only  his  prochein 
amy,  and  if  the  latter  refuse  to  pay,  on  demand,  he  may  be  proceeded  against 
by  attachment.^ 

(11)  4Hm,N.  Y..  136.  (17)  8  Cowen  84}  4  Ener.  C.  L.  R.  189;  4  Blackf. 

( 12)  5  Wend.  2(H;  Wright,  547. 751.  240;  2  Kent's  Com.  4Ui  ed.  239. 

(13)  2  Mass.  115;   8  Cowen  84;  7  Cowen  92;  (18)  Stat.  665,  $75;  Co.  Liu  135,  b.;  2  Sauad. 
3  Pick.  201.    See,  as  to  this  relation,  1  N.  Hainp.  1 17,  f,  ( 1.) 

28;  4  Greenl.  33;   4  Binn.  492;   12  Mass.  375;  3  (19)  5  Ohio  Rep.  227;  3  Blackf.  225.    As  to 

Greenl.  77;   2  Bail.  497;    1  Verm.  41;   6  Conn,  the  English  Practice,  see  1  Tidd,  2  Am.  ed.  113, 

&1<7;  4  Mason,  380;  7  Eng.  C.  L.  Rep.  Syl.  180.  114.    In  New  York,  under  a  statute,  the  prochein 

( 14)  19  Pick.  29.  amy  must  be  appointed  before  process  issues.    12 

(15)  Id.  lb.;  2  Met.  89.  Wend.  191. 

(16)  4  Mess.  675.  (20)  Cro.  Eliz.  33;  Stra.  548.  708;  13  East,  6,7; 

2  Esp.  Rep.  473;  1  Pick.  275. 
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Where  defeodaiit  legally  iatMesfad— How  omissioii  or  misjoinder  of  plaintiffs  objected  to. 

The  father,  as  guardian  by  nature,  cannot  maintain  an  action  for  the  rents  and 
]nrofits  of  his  child's  hmd.i^ 

19.  When  tkepimniijff^  antTdefendcmt  are  both  legally  interested.  It  is  an 
answer  to  an  action  that  a  party  is  legally  interested  in  each  side  of  the  quesr 
tion;  as  a  party  cannot  be  both  plaintiff  and  defendant  in  an  action.^  Thus^ 
jf  one  of  the  plaintiiTs  is  a  member  of  the  firm,  against  which  a  suit  is  brought, 
the  action  must  ful,  although  the  other  partners  only  be  sued.^^ 

Where  an  incorporated  joint  stock  company  was  formed,  and  the  members 
of  it,  by  the  articles  of  association,  promised  to  pay  the  amount  of  stock  by 
them  severally  subembed,  in  calls  to  be  made  by  certain  trustees,  it  was  held, 
in  analogy  to  the  right  of  one  partner  to  sue  another  upon  an  express  promise, 
that  such  promise  could  be  enforced  at  law,  though  both  plaintiffs  and  defend- 
ants were  members,  and  therefore  partners.^ 

20.  How  and  when  the  defendant  can  object  on  account  of  an  omission^ 
mistake^  or  misjoinder  of  plaintiffs j  in  actions  ex  contractu.  The  defendant 
can  take  advantage  of  an  omission,  &c.,  of  a  party  plaintiff,  by  plea  in  abate- 
ment only,  in  the  following  cases,  namely : 

1.  If  one  of  several  executors  or  administrators  bring  the  action.^  In  such 
case  the  defendant  should,  after  oyer  of  the  letters  testamentary,  or  of  adminis- 
tration, plead  that  the  other  executor  or  administrator  hath  given  bonds,  &c.,  is 
alive,  and  not  joined  in  the  action.^  A  plea  in  bar,  with  the  general  issue,  that 
the  plaintiff  was  not  executor  at  the  time  of  the  commencement  of  the  suit, 
would,  probably,  be  good  under  our  statute.^ 

2.  When  a  married  woman  might  be  joined  in  the  action  with  her  husband 
and  she  sues  alone.^  But  the  husband,  in  such  case,  may  maintain  a  writ  of 
crror.^ 

3.  If  a  female  marry  afler  writ,  and  before  plea,  it  does  not  of  itself  abate 
the  suit,  and  can  be  pleaded  in  abatement  only;^  and  so,  if  feme  sole,  one  of 
several  plaintifis  marries,  pending  the  suit.*^  It  would  be  pleadable  in  abate- 
ment puis  darrein  continuance,  if  it  occurred  after  the  defendant  had  pleaded  in 
cliief  to  the  declaration,^  but  not  if  it  occurred  after  verdict.^ 

(19)  Co.  Lit.  But.  and  Harg.  note,  (19,)  to  B.  .    (22)  19  Wend.  4S4;  6  Han  80,  and  eases  cited 

%  C.  5,  ^XtSr,  7  Cowen  96.  in  notes,  in  3d  ed. 

(90)  Wright,  £80;  5  Cowen,  688;  3  Yeates  16;  (23)  1  Saond.  291,  i,  k. 

3  Der.  289. 284. 287;  Minor  103. 418;  4  Dev.  382;  (24)  Stat.  »ll ,  $1 1 ;  16  Wend.  ^J. 

see  3  Dana,  64.    The  remedy,  in  sach  ease,  is  in  (25)  3  T.  K.  10  S.  &.  R.  208;  7  Verm!  £08. 

chaneery.  (26)  6  T.  R.  265;  4  Mass.  659;  4  S.  &  R.  238; 

(21)  18  En^r.  C.  L.  Rep.  410;  Wright,  220;  5  1  Bailey  369;  1  Blackf.  288;  11  Wbea.  303. 

Gin  Sl  Johns.  487;  17  Eug.  C.  L  Rep.  391;  1  Id.  (27)  7  Ohio  Rep.  (Part  1)  179;   10  Mass.  179; 

495.    This  may  be  given  in  evidence  under  the  17  Mass  341;  7  Pick.  62. 

general  issue.    19  Eng.  C.  L.  Rep.  53;  6  Pick.  (28)  1  Chit.  PI.  8  Am.  ed.  33,  n.  (f ). 

316;  Wright  220.     Contra,  3  Caines  99;  sec  1  (29)  12  Johns.  218. 
Black£  139. 
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How  omission  or  iiiif|ouider  of  pl«iiiti£b  objected  to. 


If  a  feme  improperiy  sue  alone,  having  in  fact  no  legal  right  of  action,  she 
will  be  nonsuited  ;^  and  if  she  improperly  join  in  an  action  with  her  hualMmd^ 
who  ought  to  sne  alone,  the  defendant  may  demur,  or  the  judgment  will  be  ar- 
feated,  or  revexved  on  a  writ  of  error.''  And  if  the  husband  stie  alone,  when 
the  wife  ought  to  be  joined>  ha  wUl  be  nonsuited;  or  if  the  objection  appear 
on  the  record,  it  will  be  fatal  in  arrest  of  judgment,  or  on  error.^^ 

4.  The  infancy  of  the  plaintiff,  who  does  not  sue  by  guardian  or  next  friend, 
can  be  pleaded  in  abatement  only.^  Where  the  declaration  was  by  proehein 
amy,  in  the  body  of  it,  and  signed  by  an  attorney,  but  the  record  did  not  allege 
the  minority,  nor  the  appointment  of  the  prochem  amy,  the  curatorship  was 
held,  on  error,  as  surplusage,  vtd  the  majority  of  ihe  plaintifr  presumed.34 

The  shore  -cases,  requiring  a  plea  in  abatement^  are  exceptions  to  a  general  rule; 
for,  the  general  rule  is,  that  in  all  cases  of  contract,  if  it  appear  upon  the  &ce 
of  the  pleadings  that  there  are  other  obligees,  coTenantees,  or  parties  to  the 
contract,  who  ought  to  be,  but  are  not,  joined  as  plaintiffs  In  the  action,  it  is 
fatal  on  demurrer,  or  on  motion  in  arrest  of  judgment,  or  on  enor;^  and  though 
it  may  not  appear  on  the  face  of  the  pleadings,  the  defendant  may  avail  himself 
of  it,  either  by  plea  in  abatement,^^^  or  as  a  ground  of  nonsuit  at  the  trial'^  as  a 
variance,  upon  non  est  factum,  if  die  action  be  upon  a  specialty,  or,  if  it  be 
upon  any  other  contract,  upon  the  plea  of  the  general  issue.^ 

Where  the  action  is  upon  a  deed,  and  only  one  of  the  covenantees  improper^ 
ly  sues,  the  defendant  may  also  avail  himself  of  the  nonjoinder,  by  praying  oyer 
of  the  deed,  and  then  demurring^  generally,  to  the  declaration.^ 

If  there  be  a  legal  ground  for  omitting  the  name  of  one  of  several  covenant- 
ees as  plaintiffs,  as  his  death,  &c«,  it  is  necessary  to  show  such  excuse  for  the 
nonjoinder,  in  the  declaration,  and  to  declare  as  surviving  partner,  &c.,  other- 
wise it  will  be  a  variance.^^ 

The  rule  is  laid  down  by  an  authoritative  author^^  without  any  decisions  to 
support  it,  but  is  probably  correct,  that  if  the  name  of  the  plaintiff  has  been 
mistaken  in  the  process,  the  plaintiff  may,  in  the  commencement  of  the  decla- 
ration, as  in  the  case  of  a  defendant,  state  that  ^  A.  B.,"  (the  real  name)  *<the 

(90)  4  T.  R.  561.                                            '  of  a  diflferent  rule  in  regard  to  mistakes  as  to  de- 

(31)  1  Salk.  114;  Cro.  Jac.  644;  2  Bla.  Rep.  fendants,  seems  to  be  this:  the  plaintiff  know,  or 
1296.  ought  to  know,  who  are  his  partners  in  a  transac- 

(32)  1  Stra.  229;  1  Salk.  282$  1  M.  &  S.  180,  tion,  but  he  may  not  be  able  to  ascertain  bow  ma- 
181.  ny  persons  are  liable  to  be  sued  jointly;  conse- 

(33)  7  Johns,  373j  8  Piek.  652;  3  N.  Ilamp.  quenlly,  the  omission  of  a  party  who  ought  to 
345;  4  Halst  881;  6  Ohio  Rep.  227.  have  been  a  co-plaintiff,  is  the  ground  of  a  non- 

(34)  5  Ohio  Rep.  227.  suit,  Slc.;  but  as  we  shall  hereafter  see,  the  omis- 

(35)  1  Saund.  153,  n.  1, 291,  f.  sion  to  make  a  party  a  defendant,  can,  in  general, 

(36)  25  Eng.  C  L.  Rep.  564.  only  be  taken  advantage  of  by  plea  in  abale- 

(37)  18  Eng.  C.  L.  Rep.  32.  ment. 

(38)  1  Saund.  154,  n.  1.;  291,  f.  g.;  2  Mass.  510;  (39)  1  Saund.  154,  a.  note. 

15  Johns.  482;  6  Mass.  460;  10  Id.  377;  6  Pick.        (40)  1  Johns.  36;  15  Wend.  319;  2  SauwL  121, 

316;  8  Id.  369;  10  Johns.  459;  8  S.  &  R.  63;  16  n.  1;  6  Eng.  C.  L.  Rep.  451. 
Johns.  341;  4  Wend.  406.    The  reason  of  so  rigid        (41)  1  Chitty's  PI.  8  Am.  ed.  247. 
a  rule  in  regard  to  plaintifls,  and  the  application 
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in  Uiis  actioa,  at  whose  imX  hy  the  name  of  £•  B.t  C.  D.,  the  <kleBd- 
ant  in  this  action  waa  served  with  prooess"  ('<or  arrested*')  «<in  this  suit,  by 
T.  Zm  his  attcHmey,  complains  of  the  aaid  defendant,  beinf ,"  iic.  But  the  Su« 
pieme  Court  of  the  State  of  New  York,  without  any  other  apparent  reason 
than  because  the  decision  to  which  the  author  refers  does  not  sustain  his  teztt 
on  moti<m,  set  aside  a  declaration,  where  a  capias  was  at  the  suit  of  George  B. 

and  Charles  Willard  dedaxedin  the  foioi  above  presciihed*^ 


Sec.   II.      DEPENDANTS  TO  ACTIONS   IN  70RM  EX   CONTRACTT. 

1.  General  ryle  as  to  drftndmta.  An  action  upon  an  express  contract, 
whether  it  be  by  deed,  or  merely  in  writing,  or  by  parol,  must  be  brought 
against  the  party  who  made  it,  either  in  person  or  by  agent.  So  general  is  this 
nde,  that  one  who  executes  a  deed  inter  partes,^^  and  covenants  therein,  may 
be  sued  on  his  covenants,  though  not  described  as  a  party  to  the  instrument.^ 

It  is  only  necessaiy,  in  this  section,  to  point  out  the  exceptions  to  the  above 
rule,  and  the  mode  in  which  the  rule  has  been  applied  in  different  cases. 

%.  Jainii  and  joint  mi  several  eonin^s^  and  Partners^  The  statute  of 
this  State,^  provides,  thftt  when  two. or  more  persons  shall  be  indebted  in  any 
joint  contract,  or  upon  any  judgment  founded  upon  any  such  contract,  and  either 
of  them  shall  die,  his  estate  shall  be  liable  therefor,  as  if  the  contnict  had  been 
joint  and  several,  or,  as  if  the  judgment  had  been  i^nst  himself  alone. 

We  have  already  seen  that  when  one  covenants  with  two  or  more  joindy, 
and  the  intei[est  and  cause  of  action  of  the  covenantees  is  several,  each  of  the 
covenantees  may  bnng  an  action  for  his  particular  dam^,  notwithstanding  the 
words  of  the  covenant  aie  joint.  But  this  rule  is  not,  in  general,  applicable  to 
defendants.  For  where  two  persons  covenant  joindy  with  another,  a  joint  ac- 
tion lies  for  the  covenantee,  on  a  breach  of  eovenaat  by  one  of  the  covenantors 
only;  because,  having  jointly  covenantedt  they  are  snxeties  for  each  other  for 
the  due  perfonwmce  of  the  covenant.^  Therefiirey  where  one  of  two  tenants 
in  common  of  land,  mortgaged  his  portion  thereof,  and  subsequently  both  con- 
veyed the  whole  of  the  land  to  the  plaintiff,  and  coTenanted  in  the  usual  form, 
that  it  was  free  of  all  incumbrances,  and  the  plaintiff  redeemed  the  mortgage, 
it  was  held  that  he  might  maintain  an  action  on  the  covenant,  against  both  of 
such  tenanls.^7 

And,  in  general,  where  several  persons  execute  an  instrument  upon  the  same 
consideration,  at  the  same  time,  and.  for  the  same  purpose,  and  taking  effect 
from  a  single  delivery,  they  are,  in  legal  effect,  joint  covenantors  or  promissors, 
unless  it  be  otherwise  clearly  expressed  .^^    Therefore,  where  ^.  executed  a 

(42)  I  CoweB  37.  (45)  StaU  3fi5,  ^9fL 

(4S)  As  to  what  u  a  deed  inier  paHei,  fee  ante,  (46)  1  Sannd.  164,  note. 

^  96.  (47)  24  Pick.  266. 

(44)  Piatt.  OB  Cot.  78 :  1  Law  Lib.  4.  (48)  H  Ohio  Rep.  158. 
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contract,  and  at  the  same  time,  C.  D.,  and  E.,  at  the  foot  of  the  instrument, 
signed  the  following:  **We  hereby  bind  ourselves  as  security  for  the  said  A. 
for  the  full  and  faithful  performance  of  the  above  agreement,"  it  was  held  that 
A.  B.  C.  D.  and  E.  were  joint  contractors.^^  But  where  A.  agreed  in  writinf 
to  be  responsible  for  the  debt  of  B.,  and  O.  signed  the  following  instrument, 
which  appeared  at  the  foot  of  the  collateral  guaranty  of  A.:  **I  hereby  make 
myself  jointly  responsible  with  A.,"  it  was  held  that  A.  was  not  jointly  bound 
with  C,  tlie  contract  with  A.  being  distinct  and  separate,  and  that  therefore  a 
joint  action  could  not  be  maintained  against  A.  Sl  C.^ 

And  whether  a  contract  of  one  who  engages  to  be  responsible  for  another,  is 
to  be  regarded  as  an  original  and  joint,  or  as  a  collateral  one,  must  depend  upon 
the  intention  of  the  parties,  to  be  ascertained  from  the  nature  of  it,  the  lan- 
guage used,^^  and  parol  evidence  of  collateral  circumstances.^ 

If  a  contract  be  joint  in  its  terms,  and  be  executed  by  one  only,  an  action 
may  be  maintained  against  that  one ;  for,  although  the  words  import  a  joint 
contract,  yet  it  is*  in  fact  the  single  instrument  of  the  party  executing  it.^ 

And,  if  a  contract  be  joint  only  in  its  terms,  all  the  joint  contractors  must,  in 
general,  be  sued,  if  they  be  living,  or  all  the  survivors,  if  one  or  more  be  dead. 
The  executors  or  administrators  of  the  deceased  parties  may  be  sued  separately 
under  the  statute  mentioned  in  the  preceding  page,  but  they  cannot  be  joined  in 
a  suit  against  the  survivors. 

When  there  are  several  joint  contracting  parties,  and  one  has  been  bankrupt, 
the  action  should,  it  seems,  be  brought  jointly  against  the  solvent  party,  and 
the  bankrupt;  and,  if  the  latter  should  have  obtained  his  discharge,  and  should 
plead  it,  a  nolle  prosequi  may  be  entered  as  against  him  ;^  or,  if,  upon  issue 
joined  upon  the  plea,  it  be  found  for  the  defendant,  he  may  have  a  separate 
judgment  against  the  plaintiff,  and  the  plaintiff  may  have  judgment  against  the 
other  contracting  parties.^ 

If  the  contract  be  joint  and  several  in  its  terms,  the  parties  may  be  sued  sep- 
arately or  jointiy;^  but  the  plaintiff  cannot  proceed  jointiy  against  two  or 
more,  unless  the  others  be  dead.^^  If  some  be  dead,  he  may  proceed  separately 
against  the  survivors,  and  the  legal  representatives  of  the  deceased,  or  jointiy 
against  the  survivors,  and  separately  against  the  legal  representatives  of  the 
deceased  parties.^^ 

(49)  Id.  lb.;  18  Maine  3U',  and  see  5  Mass.        (M)  17  Pet.  88.  98;   2  M.  &  Sel.  23.  4443    1 
tiOSi  Cowp.  227;  1  Mass.  156$  1  HUl  (N.  Y.)  2563    Wils.  89. 

aiidsecalsopostp.  61.  (55)  Id.  n>.;   10  Pick.  281;  6  Johns.  160;  SO 

(50)  6  Ohio  Rep.  417.    The  two  cases  men-  Johns.  106;  See  1  Blackf.  141,  and  sec  post,  sec. 
tioned  in  the  text  cannot,  perhaps,  be  reconciled.  9th  of  this  Chapter. 

(51)  18  Maine,'!324.  (56)  I  Stra.  553;  2  Btirr.  1196. 

(52)  9  Ohio  Rep.  139;  19  Pick,  260.    See  post,  (57)  16  Pet.  303.  31 1;   1  Blackf.  141;    Piatt  uq 
p.  61.  Cov.  134, 135;  3  T.  R.  782;  See  ante  p. 

(53)  Plait  on  Cov.  133,  (cit.  2  Barnard,  335;  2  (58)  1  Chit.  PI.  8  Am.  cd.  42,43;  1  Blackf.  141. 
Rol.  22.) 
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If  the  contract  be  sereral  in  its  terms,  ihe  parties  must  be  separately  sucd,^ 
unless  there  be  something  in  the  contract  indicating  a  jeint  liability.^ 

A  note  beginning,  *^I  promise  to  pay,"  &c.,  and  signed  by  two,  is  joint  and 
several.^  Several  persons  contracting  together  with  the  same  party,  for  one 
and  the  same  act,  shall  be  regarded  as  jointly,  and  not  individually  or  separate- 
ly liaUe,  in  the  absence  of  any  express  words  or  obvious  intent,  from  the  sub- 
ject matter  of  the  contract,  showing  that  a  distinct,  as  well  as  entire,  liability, 
was  intended  to  fasten  upon  the  promissors.^^  But  covenants,  in  this  respect, 
as  in  all  others,  are  to  be  construed  according  to  their  spirit  and  intent; ' and  if 
the  subject  matter  of  the  covenants  show  an  evident  intent  of  parties  that  they 
should  be  taken  even  distributively,  that  is,  each  liable  separately,  for  a  propor- 
tional part  only  of  the  money  covenanted  to  be  paid,  they  will  be  so  construed, 
although  there  be  no  express  words  of  severalty .^^  And  in  cases  of  parties 
demising  or  conveying  the  separate  interests  of  each  in  an  estate,  it  seems  that 
the  covenants  implied  by  law,^^  and  even  express  covenants  by  the  two,  with- 
out express  words  of  severalty,  shall  be  considered  as  co-extensive  with  the  in- 
terest granted ;  joint,  if  a  joint  estate,  if  a  several  interest,  several.^^ 

So  where  a  person  not  a  party  to,  or  holder  of  a  note,  signs  or  indorsers  his 
name  to  a  note  at  the  time  it  is  made,  he  becomes  in  legal  effect  a  joint  and 
several  maker,  and  may  be  sued  as  such  by  any  subsequent  holder.^^  But  if 
such  third  person  give  his  name  to  a  note  previously  made,  his  engagement  is 
coUatevd  only,  and  he  is  not  to  be  held  as  jointly  liable  with  the  maker,  but  as 
a  mere  guarantor,^  unless,  indeed,  a  different  Interest  ap{iear. 

At  common  law,  also,  none  hut  those  who  were  jointly  liable,  could  be  sued 
in  the  same  action,  and  this  is  the  general  rule  in  this  state ;  except  in  the  fol- 
lowing cases,  provided  for  by  statute.  First,  where  money  is  due  to  a 
bank,  secured  by  indorsement  on  the  bill,  note,  or  obligation,  for  the  same,  tlie 
bank  may  bring  a  joint  action  against  all  the  drawers  and  indorsers,  declaring 
agsunst  the  defendants  for  money  lent  and  advanced.  Each  defendant  may,  in 
siich  case,  make  the  same  separate  defence  as  if  he  were  separately  sued.  If, 
however,  a  bank  choose,  in  such  case,  to  sue  them  separately,  it  may  do  so, 
but  it  can  recover  no  costs.^"^ 

(59)  1  East,  226,  8  Eug.  C.  L.  Rep.  183;  28  of  Luquer  v.  Prosser,  et.  al.,  1  HiH,  N.  Y.  256, 

Id.  67.  was  a  suit  upon  a  promissory  note.  One  of  the  de- 

(GO)  3  Eng.  C.  L.  Rqp.  1593  ^  Mass.  619;  7  Id.  fondants  who  was  not  a  parly  to  the  note,  and  never 

bB;  1  Blackf.  388.  bad  been  a  holder,  had  signed  the  following  indorse- 

(61)  1  Chit   PL  ^1$   1  Wend.  228;  H  Johns,  ment  at  or  prior  to  the  delivery  of  the  note  to  the 
101;  12  Ohio  Rep.  168.    .  payee:  ''For  value  received,  I  guaranty  the  pay- 

(62)  1  WeacL  228;  see  21  Eng.  O.  L.  Rep.  98;  ment  of  tlie  within  note,  and  waive  notice  of  non> 
4  Bibb.  418;  16  Pick.  274.  payment^'    The  person  who  signed  this  guaranty 

(G3)  See  ante  p.  48.  was  jointly  sued  with  the  malEer  of  the  note,  and 

(64)  1  Salk.  137;  see  2  Whea.  4^;  3  Fairf.  65]  the  action  sustained,  on  the  ground  that  the  guar- 

3  I^igh,  98;  3  Rawle,  26];  1  Johns.  Ca.  319.  antor's  liability  was  the  same  as  if  he  had  signed 

(66)  9  Ohio  Rep.  139;  19  Pick.  260;  5  Mass.  his  name  directly  to  a  joint  and  several  note,  as 

358;  1  Hill,  N.  Y.  256.  surely  for  the  maker.    See  5  Ma:is.  358. 

(66)  9  Ohio  Rep.  139;  19  Pick.  260.    The  case  (67)  Slat.  119,  ^51 : 
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Secondly,  by  statute  passed  Maroh  12tfa,  1844t^  U  is  piovided,  ''that  in  all 
actions  brought  by  the  lawful  holder  of  any  promissory  note,  due  bill,  or  bill  of 
exchange,  the  plaintiff  or  plaintiffs  may  commence  and  prosecute  a  joint  action, 
f<Nr  money  had  and  received,  against  all  the  oiiginal  mak^ns  and  indorsers  there- 
of;  and  may  give  such  note  or  bill  in  evidence;  and  each  of  the  defendants 
may  plead  separate  pleas,  and  make  separate  defences,  and  if,  upon  the  trial, 
any  one  or  more  of  the  defendants  should  make  a  successful  defence,  the  court 
may,  nevertheless,  render  judgment  against  the  b^ance  of  said  defendants;  and 
if  any  holder  of  any  note,  due  bill,  or  bill  of  ezchaiu(e,  shall  commence  and 
prosecute  separate  actions  against  such  makers  or  indorsers,  he  shall  not  re- 
cover costs  in  more  than  one  of  such  actions."^ 

Where  there  are  two  or  more  joint  contractors,  and  one  or  more  be  sued,  it 
is  safest  to  notice  in  the  declaration  the  death  of  those  not  joined,  and  declare 
against  the  defendants  as  snrvivors;''^'  though  it  has  been  held  in  the  case  of  de- 
fendants, even  upon  a  joint  contract,  that  if  one  of  the  two  parties  originally  bound 
be  dead,  it  is  not  necessary  (though  more  forma])  to  notice  the  death  in  the  de- 
claration, and  the  survivor  need  not  be  declared  against  as  such,  but  may  be 
sued  .as  if  he  alone  were  the  party  primarily  liableJ^ 

Mere  dormant  partners,  and  nominal  partners,  having  no  interst,  need  not  ne- 
cessarily be  joined  as  defendants*^ 

And  in  the  case  of  infants,  or  married  women,  contracting  jointly  with  other 
persons,  competent  to  enter  into  agreements,  their  names  should  be  ^mitied, 
and  if  the  defendant  plead  the  nonjoinder  in  abatement,  the  plaintiff  may  reply 
the  infancy  or  coverture.^ 

If  one  partner  sign  and  seal  an  instrument,  in  the  partnership  name,  and  the 
partnership  be  sued  thereon,  the  plaintiff  will  be  nonsuited,  unless  it  appear 
that  the  partner,  who  executed  the  instrument,  had  authority  from  the  firm  to 
seal  it  ;3  or,  that  it  was  afterwards  adopted  as  their  act.^ 

If  a  partner,  without  authority,  seal  an  instrument,  in  the  name  of  the  firm, 
he  alone  should  be  sued  thereon.^ 

(68)  42  Stat.  72,  (1.  contractor  in  iiis  declaration,  and  declares  ag^ainst 

(69)  For  the  decisions  under  a  statute  of  New  the  defendant,  as  survivor,  ho  must  also  establidi 
York,  similar  to  the  above,  see  18  Wend.  547;  S  on  the  trial  a  joint  indebtedness,  otherwise  be  will 
HHl,  (N.  Y.)  476, 112}  19  Wend.  236, 125;  4  HiU  not  be  entitled  to  recover.  15  Wend.  917;  and 
35,  which  ovemiles  19  Wend.  648;  4  Hill  563.  see  18  Johns.  459;  32  Eng.  C.  L.  Rep.  530. 

(70)  See  post.  9th  sec.  of  this  chapter.  (1)2  Canph.  3QB;  1 1  Eng.  C.  L.  Rep.  325;  19 

(71)  Stat.  355,  $92;  1  B.  dt  Aid.  29;  1  Johns.  Wend.  525;  6  Eng.  C.  L.  Rep.  478;  Colly,  on 
Cas.  405;  15  Wend.  317;  6  Eng.  G.  L.  Rep.  451;  Paft.485;  22  Eng.  C  L.  Rep.  259;  2  Eng.  C.  L. 
see  10  Pet.  296;  A  post.  9th  section  of  this  chapter.  Rep.  279;  4  Wend.  628;  2  Taunt.  324;  3  Cowen, 
The  reason  of  the  rule  mentioned  hi  the  text,  is  84$  14  East,  210.  See  8  S.  &  R.  55;  Bfe«se,97. 
probably  this:  a  plea  in  abatement  couM  not  be  (2)  Id.  lb;  see  18  Johns.  459;  8  Ohio  Rep.  222; 
interposed  because  the  defendant  eould  not  aver  15  Johns.  485. 545;  see  post,  ^  of  tWs  Chapter, 
that  the  party  omitted  was  living.  If  the  plaintiff  (3)  7  T.  R.  207;  9  Johns.  285;  13  lb.  307; 
declares  without  noticmg  the  death  of  the  joint  Wright,  95. 118.  142;  2  Dlaekf.  119. 
contractor,  he  must,  it  seems,  notwidistanding,  (4)  ^Kent's  Com. -47^48,  and  easet  there  cited; 
prove  his  decease  on  the  trial,  otherwise  he  cannot  11  Pick.  400;  but  see  2  Blackf.  1 19. 

recover;  and  if  he  notices  the  decease  of  a  joint       (5)  Wright,  93.  118.  142. 
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And  if,  upon  such  an  instrament)  the  partner  \rko  sealed  it,  be  sued  alone, 
die  burden  will  reef!  on  bim  to  show,  that  he  had  authoh^  from  the  firm  to 
bind  them  by  seal:  an  aathority  which  is  not  to  be  implied  from  proof  tiiat 
the  contract  itself  was  within  the  scope  of  the  partnership  business*^ 

When  a  partner  seals  without  authority,  and  work  be  done  for,  or  goods  be 
deliyered  to  the  firm,  under  the  contract,  the  phdntifi*  may  recover  against  the 
firm  upon  the  common  counts;  the  doctrine  of  merger  not  being  in  such  case 
applied.^ 

On  a  joint  and  several  promissory  note,  executed  by  a  firm,  and  by  another 
person  in  his  individual  capaciQr,  a  stiit  may  be  maintained  against  the  members 
of  the  firm,  without  joining  the  other  maker;  the  members  of  the  finn^  for  this 
pnrpose,  being  considered  as  but  one  person.^ 

If  two  parties  dissolve  their  partnership,  and  one  of  them  covenant  with  the 
other,  that  he  wiU  pay  all  the  debts,  a  creditor  must,  nevertheless,  sue  both.® 

If  A.  and  B.  are  bound  jointly  and  severally  to  J.  S.,  although  he  may  elect 
to  sue  them  jointly,  or  severally,  yet  if  he  sues  them  jointly^  he  cannot  sue  them 
severally;  nor,  on  the  other  hand,  if  be  sues  them  severally,  can  he  sue  them 
jointly;  for  the  pendency  of  one  suit  may  be  pleaded  in  abatement  of  tiie 
other.^ 

3.  Principal  and  Agent.  The  general  rule  is,  that  a  contract  made  by  an 
agent,  as  such,  is,  in  law,  the  contract  of  the  principal.  When  a  person,  duly 
authorized,  has  contracted  in  the  capacity  of  an  agent,  and  that  circumstance  is 
known  by  the  person  with  whom  he  contracts,  such  agent  is  not  liable  to  an 
action  for  nonperformance  of  the  contract.^^ 

On  the  other  hand,  if  the  agent  personally  contract  on  his  own  credit,  by 
concealing  his  principal,  or  otherwise;  or  so  far  exceed  his  powers  as  to  ren- 
der his  principal  irresponsible ;  or  make  a  contract  in  the  line  of  his  business  as 
agent,  but  upon  terms  which  he  knows  he  has  no  authority  to  agree  to,  he  will, 
in  general,  be  personally  responsible.^^ 

(6)  12  Wend.  53.    In  the  case  of  Tapley  o.  previoui  written  or  sealed  authority,  or  authority 

Butteffieidy  1  Met.  515,  it  waa  held,  that  the  rule  even  implied  from  the  subsequent  conduct  of  the 

that  one  partner  cannot  bind  his  copartner  by  deed,  eopartner.    1  Hall,  262. 

does  not  apply  where  one  partner,  by  deed,  con-  (7)  18  Pick.  229;  10  Wend.  271$  4  Wend.  285; 

veys  the  personal  property  of  the  firm,  which  he  19  Johns.  60. 

night  have  conveyed  without  deed;  and  henee,  (8)  1  Wend.  524ij  see  18  Johns.  459. 

thai  a  sealed  mortgage  of  the  goods  of  the  firm,  (9)  1  Chit.  PI.  8  Am.  ed.  47. 

esecnted  by  one  partner,  in  the  name  of  the  firm,  ( 10)  3  P.  Wms.  405;  see  Cro.  Jac.  523;  13  Eng. 


bothpaitnen.    See  1  Brock.  456;  5  WaiU,  C.L.  Rep.118;  Piatt  on  Gov.  135s   1  Law  Lib. 

22.    One  partner  may,  it  seems,  by  deed,  release  60$  3  Wend.  258. 

a  debt  due  the  partnership.    17  Johns.  68;  Qow.  (11)  2  Esp.  Rep.  567;  15  Johns.  1;   1  GreenL 

on  Part  87.  89.     See  19  Johns.  137;  5  Cowea,  172;  6  Cowen  181;  7  Mass.  36;  1  Grccnl.  172. 

489;   1  PeL  88;  1  Wend.  329;  4  MeCord,  519.  (12)  ghit  Con.  5  Am.  ed.  226, 227;  7  Wend. 

It  was  held  by  the  Sv^rior  Court  of  the  City  of  315;  3  Bam.  &  Aid.  47;  20  Wend.  431;  13  Johns. 

New  York,  thai  one  partner  may  execute,  in  the  58;  15  B>.  1;   18  Wend.  425;  4  Cowen  659;  3 

name  of  the  firm,  an  instrument  under  seal,  neces-  Johns.  Ca.  70;  1 1  Wend.  477;  2  Pick.  £21;  5  M. 

sary  in  the  usual  course  of  business,  which  will  be  &  S.  345;  2  Str.  955;  11  Mass.  29;  9  S.  4c  R.  212; 

bindinf  on  the  firm,  provided  the  partner  had  see  pest  p.  65. 
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If  a  person  would  excuse  himself  from  responsibility^  on  the  ground  of  agen- 
cy, he  must  show  that  he  disclosed  his  principal  at  the  time  of  making  the  con- 
tract, and  that  he  acted  on  his  behalf,  so  as  to  enable  the  party,  with  whom  he 
deals,  to  haye  recourse  to  the  principal,  in  case  the  agent  had  authority  to  bind 
him.i3  • 

And  if  the  agent  even  buys  in  his  own  name,  but  for  the  benefit  of  his  prin- 
cipal, and  without  disclosing  his  name,  the  principal  is  also  bound,  as  well  as 
the  agent,  provided  the  goods  come  to  his  use,  or  the  agent  acted  in  the  busi- 
ness entrusted  to  him,  and  according  to  his  power.  By  acting  in  his  own 
name,  the  agent  only  adds  his  personal  obligation  to  that  of  the  person  who  em- 
ploys him.** 

The  principal  is  bound  by  the  acts  of  his  general  agent,  though  the  agent  ex- 
ceed his  private  instructions ;  but  not  where  the  person  dealing  wi^  the  agent 
is  apprised  of  the  existence  of  the  private  instructions.*^ 

The  false  and  fraudulent  representations  of  an  agent,  made  in  the  course  of 
the  execution  of  his  duty,  and  relating  to  a  contract,  sale,  or  other  subject  mat- 
ter of  his  agency,  and  impairing  its  validity,  may  be  set  up  against  the 
principal,  in  avoidance  of  the  obligation  of  the  contract  made  with  the  agent; 
for,  in  general,  if  the  agent,  at  the  time  of  the  contract,  makes  any  representar 
tions  touching  the  subject  matter  of  the  contract,  it  is  the  representation  of  the 
principal ;  and  if  false,  it  is  reasonable  that  he  who  employs  and  puts  a  trust 
and  confidence  in  the  deceiver,  should  be  a  loser  rather  than  a  stranger.*^  But 
if  the  manner  of  doing  the  act  by  the  agent  be  prescribed,  in  writing,  by  the 
principal,  and  that  known  by  the  person  d6alt  with,  and  the  agent  exceed  his 
authority,  the  principal  is  not  bound.*"^ 

As  to  sealed  contracts,  and  written  contracts,  not  under  seal,  made  by  an  agent: 
These  are  sometimes  so  informally  drawn  and  signed  by  an  agent,  in  behalf  of 
his  principal,  that  it  is  difficult  to  determine  whether  they  are  the  personal  con- 
tracts of  the  agent,  or  the  contracts  of  the  principal.     And,  upon  this  subject, 

(13)  ISJobns.  58;  t  Kent's  Com.  4di  ed.  630.  son  who  is  nominally  dealing;  wilh  him  is  not   \ 

(14)  3  Doug.  410;  IS  Wend.  413;  2  Greenl.  principal^  but  agent,  and  also  knows  who  the  pria- 
373;  21  Eng.  C.  L.  Rep.  146.  In  the  case  of  cipal  really  is,  and,  notwithstanding  all  thai  know 
Tliompson  r.  Davenport  et  al.,  17  Eng.  C.  L.  ledge,  chooses  to  make  the  agent  his  debtor,  deal- 
Rep.  337,  Lord  Tentkudkn  says:  ''I  take  it  to  ing  with  him,  and  bim  alone,  then,  according  to 
be  a  general  rule,  tliat  if  a  person  sells  goods,  the  cases  of  Addison  against  Gandassequi,  4 
supposing,  at  the  time  of  the  contract,  that  he  is  Taunt.  574,  and  Patterson  against  Gandassequi, 
dealing  with  a  principal,  but,  afterwards  discov-  15  East,  62,  the  seller  cannot  afterwards,  on  the 
crs  that  the  person  with  whom  he  has  been  deal-  failure  of  the  agent,  turn  round  and  charge  the 
ing  is  not  the  principal  in  the  transaction,  but  principal,  having  once  made  his^  election,  at  the 
agent  for  a  third  person,  though  he  may,  in  the  time  when  he  had  the  power  of  choosing  between 
meantime,  have  debited  the  agent  with  it,  he  may,  the  one  and  the  other."  See  1  Eng.  C.  L.  Rep. 
afterwards,  recover  tlie  amount  from  the  real  prin-  131;  11  Id.  301;  10  Wend.  271. 

ripal;  subject,  however,  to  this  qualification,  that  (15)  2  Blackf.  469. 

the  state  of  the  account  between  the  principal  and  (16)  Story  on  Agency,  126, 131, 465,  and  pas- 

the  agent,  is  not  altered,  to  tlie  prejudice  of  the  sim;  23  Wend.  260;  1  Salk.  2S9;  13  Wend.  521; 

principal.    On  the  other  hand,  if,  at  the  time  of  4  T.  R.  39;  3  Atk.  47;  1  T.  R.  12. 

the  sale,  the  seller  knows,  not  only  that  the  per-  ( 17)  23  Wend.  260. 
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there  is  a  distinction  imperfectly  defined  by  the  English  cases,  but  well  settled 
by  American  cases,  between  contracts  under  seal,  and  contracts  not  under  seal. 
And  first  as  to  contracts  under  seal.  Technically,  a  contract  intended  to  bind 
the- principal,  should  be  in  this  form:  **  Articles  of  agreement,  made  this  first 
day,  &c.,  between  A.  B.,  by  C.  D.,  his  attorney,  of  the  first  part,  and  £.  F.,  of  tlie 
second  part":  and  should  be  signed  thus:  **  A.  D.,  by  G.  D."  If  a  contract  under 
seal  be  entered  intQ,  and  signed  by  "0.  D.,  attorney  for  A  B.,"  or  by  **C.  D., 
as  agent  for  A.  B.,'*  or  the  like,  it  will  be  considered  as  the  contract,  not  of  the 
principal,  A.  B.,  but  of  the  attorney,  and  the  addition  annexed  to  the  name,  as 
mere  description;^^  for,  in  order  to  bind  the  principal  under  seal,  and  to  make 
it  his  contract,  it  must  be  done  in  the  name,  and  as  the  act  of  the  principaL 
And  it  seems,  that  it  is  not  enough  that  the  body  of  the  instrument  is  drawn  in 
the  proper  form,  that  is,  as  the  contract  of  the  principal,  unless  it  purport  to  be 
sealed  by  the  principal ;  for,  as  it  must  be  signed  and  sealed,  before  it  can  b&> 
come  the  deed  of  any  one,  if  it  purport  to  be  the  signature  and  seal  of  the 
agent,  that  will  not  make  it  the  deed  of  the  principal.^^    And  in  such  cases,  if 

(18)  5  Ohio  Rep.  1693  ^  Johns.  334;  10  Wend,  that  lie  himself,  or  that  his  principal,  will  pcr- 
87;  i  Ld.  Raym.  1418;  4  Mass.  595;  5  East  148;  form  a  certain  thing,  and  executes  (he  deed  in  his 
6  Johns.  IKt;  6  Pick.  198;  7  Cowen  4S3;  9  Go.  77  own  name,  the  term  as^  a  considered  merely  as 
a;  16  Mass.  42;  2  Fairf.  S67;  13  Eng.  C.  L.  Rep.  descriptive  of  the  obligor;  and  the  person  so  cov- 
4i8;  2  Watts  83;  11  Eng.  C.  L.  Rep.  511;  4  Hill,  enaating  for  himself,  notwiihslanding  his  descrip- 
N.  Y.  351;  1  Ohio  Rep.  390;  23  Wend.  435;  1  lion  of  agent,  is  personally  and  alone  responsible. 
GrecnI.  339;  7  Mass.  14;  8  Peters  165;  Cro.  Eliz.  Applctou  r.  Binks,  5  East  148.  Burrcllr.  Jones, 
•1 15;  20  Wend.  251 ;  but  see  1  Blackf.  241 ;  2  East  3  Bam.  &  Aid.  47,  ( 1 ).  On  the  other  hand,  when 
]  12,  7  N.  Hamp.  475;  4  N.  Hamp.  102;  22  Wend,  a  man  with  the  requisite  authority,  as  agent  for  an- 
SH;  6  Conn.  4G4.  other,  executes  a  bond,  not  for  himself,  but  for  and 

(19)  See  cases  supra.  In  the  case  of  Towns-  in  the  name  of  his  principal;  and  in  the  body  of 
end  r.  Coming,  23  Wend.  435,  tlie  covenants  in  the  obligation  enters  into  no  covenant  for  himself, 
the  body  of  the  instrument  were  with  and  by  the  but  binds  his  principal  alone  for  the  performance 
principals,  as  parties  of  the  first  part,  "by  A.  B.  of  the  contract;  the  agent,  in  such  case,  is  ex- 
tlicir  attorney,''  in  due  form.  It  closed  thus :  ''In  empt  from  responsibility,  and  the  obligatory  ef- 
witness  whereof  tlie  said  A,  B.  as  cUton^ey  of  the  feet  of  the  deed  upon  the  principal  is  the  same  as 
parties  of  the  Jirsi.  part,  and  the  said  party  of  the  if  he  himself  had  executed  it.  Combes'  case,  9 
second  part,  have  hereunto  set  their  hands  and  Co.  R,7d.  Wilks  r.  Back,  2  East  142." 
seals,"  (signed)  "A.  B,  (l.  s.,)"  dec.  It  was  held,  ''A  bond  which  sets  forth,  that  A.  B.,  as  agent  of 
that  the  parties  of  the  first  part  were  not  bound,  C.  D,,  legally  appointed  for  Uie  purpose,  binds  Uie 
the  ecmtract  being  signed  and  sealed  by  the  agent  said  C.  D.  to  make  a  title,  dtc,  and  which  is  ex- 
only.  In  the  case  of  Wilks,  et  aU  r.  Back,  2  East  ecuted  as  follows,  A.  B.  [seal,]  agent  for  C.  D., 
142,  a  bond  of  submission  was  signed  and  scaled  by  is  the  deed  of  0.  D.,  provided  tlie  authority  of  A. 
Matthias  Wilks,  for  himself,  and  also  signed  d&  seal-  B.  be  sufficient.  C.  D.  is  here  alone  bound  for 
ed  by  him  as  attorney,  thus :  "For  James  Brown,  the  performance  of  the  covenants,  and  the  bond 
Matthias  Wilks,"  (l.  s.) ;  the  court  held  it  a  good  is  executed  for  him  by  his  agent.  If,  instead  of 
execution  of  the  deed  for,  and  in  the  name  of  the  expressly  binding  C.  D.,  A.  B.  had  obligated  him- 
principal.  See  6  J.  J.  Marsh.  31;  1  Ohio  Rep.  lelf,  in  the  body  of  the  deed,  for  the  performance 
990;  2  Watts  89;  6  Conn.  464;  3  Blackf.  55;  22  of  the  contract  by  C.  D.,  it  would  have  been  the 
Wend.  324.  In  the  case  of  Doming  r.  Bullitt,  et  deed  of  A.  B.,  and  not  that  of  C.  D.,  nntwithstaiid- 
al.,  I  Blackf.  241,  a  rule  somewhat  diflerent  from  standing  the  words  agentj  ^.  attached  to  the  sig- 
that  mentioned  in  the  text,  was  laid  down  by  the  nature  and  seal.  But,  in  determining  who  arc  the 
learned  Judge  who  delivered  the  opinion  of  the  parties  to  the  deed,  as  in  ascertaining  the  nature 
court.  He  say& :  ''In  private  contracts,  when  a  and  effect  of  it,  we  mu&t  have  recourse  to  the 
man  describes  himself  as  an  agent,  but  covenants  whole  of  the  instrument.    On  the  face  of  this  bond 
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the  agent  expressly  engages  in  his  own  name,  and  binds  himself  personallyy 
though  describing  himself  as  acting  in  behalf  of  othensi,  he  may  be  sued  theie- 
on.^  If  the  agent  had  no  authority  to  bind  his  principal,  and  the  instrument  he 
executes  contains  no  covenant  or  promise,  on  the  part  of  the  agent,  neither  4he 
principal  nor  the  agent  can  be  sued  on  the  contract,  and  the  only  remedy  is  an 
action  against  the  agent  for  assuming  to  act  when  he  had  no  power  ;^i  and  this 
principle  is  applicable,  as  well  to  sealed,  as  o^er  instruments  of  writing,  not 
under  seal,  made  by  agents.^ 

In  general,  an  agent  cannot,  at  law,  bind  his  principal  by  deed,  unless  he  has 
authority  by  deed  so  to  do;  or,  unless  the  agent  affixes  the  seal  of  the  principal,  ia 
the  presence  of  the  principal,  and  by  his  direction.^  Where  an  agent  seals,  with- 
out authority  to  seal,  and  work  be  done  for,  or  goods  delivered  to,  the  principal, 
under  the  contract,  the  plaintiff  may  recover  against  the  principal,  upon  the 
common  counts,  the  doctrine  of  merger  not  being  in  such  case  q)plied.^ 

It  makes  no  difference,  in  an  action  of  assumpsit  against  a  corporation,  who* 
ther  the  agent  was  appointed  under  the  seal  of  the  corporation,  or  not;  or  whe- 
ther he  put  his  own  seal  to  a  contract  which  he  makes  in  behalf  of  the  corpo- 
tion.5» 

The  rigid  common  law  rule,  in  respect  of  instruments  finder  seal,  and  which 
has  been  generally  adhered  to,  has  not  been  extended  to  contracts  not  under 
seat.  For,  where  an  agent  makes  a  contract,  not  under  seal,  if,  from  the  mode 
in  which  the  subject  matter  of  the  contract  is  stated,  or  from  the  description 

it  appeaiSi  that  A.  B.  as  agent  of  C.  D.,  legally  principal  liable  to  an  action  at  once,  after  receiv- 

authoriKod  for  the  purpose,  binds  his  principal  for  ing  the  patent,  for  not  making  a  title  to  the  pur- 

the  performance  of  a  contract,  and  as  his  agent  chaser,  without  his  being  previously  requested  lo 

seals  it,  adding,  immediately  after  the  seal,  the  make  ilj  the  agent  does  not  pursue  his  authority, 

woids,  agent  for  C.  D.,  &c.    Here  the  covenants  but  undertakes  to  bind  his  principal  in  a  bond 

in  the  deed  explain  the  nature  and  effect  of  the  which  the  latter  never  authorized  him  to  execute, 

signature  and  seal,  and  distinctly  point  to  the  in-  The  agent  may  be  liable  himself  on  the  obligation; 

tention  of  the  parties.    They  show  that  the  words  White  v,  Skbner,  13  Johns.  R.  9073  but  it  is  not 

agent,  &«.,  attached  to  the  signature,  are  not  obligatory  upon  the  principal.'' 

merely  descriptive,  like  that  of  solicitor  in  Burrell  (20)  5  Ohio  Rep.  1693  ^  ^^^  ^^l  ^  Mass.  683 

V.  Jones,  but  were  intended  to  explain  that  A.  2  Whea.  SS;  7  Cowen  4533  23  Pick.  I2O3 1  Greenl. 

B.'s  execution  of  the  deed  was  not  for  himself  in-  23I3  8  Mass.  I623  6  Eng.  C.  L.  Rep,  2233  ^  M. 

dividually,  but  for  and  in  the  name  of  him  whose  dc  S.  343  1  Blackf.  189/  10  Wend.  87, 883  2  Cow- 

covenants  are  contained  in  it.   The  bond  in  Wilks  en  7813  9  Johns.  3343   *^  ^^S'  ^-  L.  Rep.  I33  4 

V,  Back  was  executed  very  much  like  this,  and  Mass.  5953   13  Johns.  3073   2  Hill,  S.  C,  294. 

that  was  adjudged  binding  on  the  principal.    So,  As  to  covenants  by  an  executor  or  administrotor, 

in  Jones'  devisees  r.  Carter,  4  Hen.  &  Munf.  184,  as  such,  see  2  Cowen  78I3   3  Dev.  I783  2  Ohio 

the  execution  of  a  deed  of  partition  by  B.  Wash-  Rep.  3473  1  Gallis.  373  ^  ^^^^^  ^^* 

ington,  attorney  of  R.  Carter,  was  exactly  the  (21)  11  Mass.  973  2  Greenl.  I43  2  Kent's  Com. 

same  with  this,  and  it  was  considered  the  deed  of  4th  ed.  631 3 

Carter."  (22)  11  Mass.  97. 

^' Where  C.  D.  authorizes  A.  B.  to  execute  a  bond  (23)  Com.  Dig.  Attorney,  C,  53  Co.  Lit  52,  aj 

in  his  (C.  D.'s)  name,  for  a  title  to  certain  land,  5  Mass.  II3  5  Bin.6133  9  Johns.  285;  4  T.  R.  3133 

but  on  which  no  suit  is  to  be  instituted  until  a  pa-  1  Wend.  326;  2  Caine's  Ca.  in  Err.  I3  7  Cowen 

tent  is  obtaineil,  and  until  C.  D.  has  neglected  or  4533  9  Wend.  54.  683    11  Eng.  C.  L.  Rep.  251. 

refused  to  make  a  tiilc;  after  being  specially  re-  See  ante,  p.  62, 63. 

quested  to  do  so*,  and,  under  that  special  author-  (24)  18  Pick.  2293  10  Wend.  271;  4  Wend.  2853 

ity.  A.  B.  enters  into  an  obligatiuo,  i(,'ndering  his  19  Johns.  60.                       (25)  14  Pet.  19. 
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II  ~  I 

In  cases  of  Agency. 

therein  of  the  principal,  or  agent,  or  from  the  terms  of  the  contract,  or  from 
any  other  matter  thereiii,  it  appear  that  the  partiea  intended  it  as  the  contract 
and  promise  of  ^be  principal,  hy  and  throug-h  the  agent,  and  the  name  of  the 
principal  appear  on  the  iiistniment,  the  law  will  treat  it  as  the  contract  and 
promise  of  the  principal,  howerer  informally  signed  hy  the  agent,  and  however 
informally  die  promise  of  the  principal,  by  and  through  the  agent,  may  be 
expressed.  All  that  seems  neeessary,  b,  that  tiiie  name  of  the  principal  should 
appear  upon  the  face  of  the  instrument,  and,  that  the  instrument  itself  should 
indicate  a  ministerial  act  on  the  part  of  the  agent.  Thus,  where  a  check  was 
giTen  in  these  words:  '^Mechanics  Bank  of  Alexandria.  Cashier  of  the  Bank 
of  Colnnihia:  Pay  to  the  order  of  P.  H.  Minor,  Esq.,  ten  thousand  dollars"; 
signed:  **  Wm.  Paton;''  it  was  held,  upon  proof  that  Paton  was  the  Cashier  of- 
the  Mechanics  Bank,  and  andiorized  to  draw  the  check  for  the  Bank,  that  the 
Bank  was  responsible  diereon:^  the  name  of  the  prinoipal  appearing  oa  ihe  face 
of  the  check,  at  its  commencement. 

So,  a  writing  thus:  ««By  authority  from  J.  D.,  I  promise  to  guaranty,*'  d^c, 
signed,  **  J.  C.,*'  is  a  good  exeeution  of  a  power  to  guaranty.^  And  it  has  been 
held,  that  a  note  in  the  form,  <*  We,  jointly  and  severally,  promise,"  dtc,  and 
signed,  «'J.  and  P.,  for  G."  is  the  note  of  G.^^ 

So,  if  an  agent,  duly  authorized,  make  a  promissory  note  thus:  <<I  promise 
to  pay  to  J.  C,  or  order,"  &c.,  and  sign  the  note  "Pro  0.  D.,  A.  B.,"*'  or  sign 
it,  •♦C.  D.,  for  A.  B.,"«  or  sign  it,  "A.  B.,  agent  for  C.  D.;"»  or  sign  it  "For 
the  Providence  Hat  Manufacturing  Company,  A.  B.,"  (the  agent,)^  it  has  been 
held  to  be  the  note  of  the  principal,  and  not  of  the  agent.  So,  a  note  was  given 
by  three  persons,  in  the  usual  form,  but  the  makers  added  to  their  signatures 
tlic  words,  "  Trustees  of  Baptist  Society."  They  were  sued,  personally,  by  the 
payee,  and  plead  that  they  were  trustees  of  "  The  First  Baptist  Church  and  So- 
ciety of  the  village'  of  Brockport,"  and  as  such  had  authority  to  give,  and  gave, 
the  note  for  a  precedent  debt,  due  from  the  corporation ;  all  which  the  plaintiff 
knew.  The  plea  was  sustained  on  demurrer,  and  the  defendants  had  judgment.^^ 

An  agent  may  choose  to  make  himself  personally  responsible ;  and  therefore, 
although  an  agent  is  duly  authorized,  and  might  avoid  personal  liability,  by 
acting  in  the  name  of  his  principal,  still,  if,  by  the  terms  of  his  contract, 

(26)  5  Whea.  9SS.  9  Mass.  S95;  8  Cowen  SI;  15  Jobns.  1;  3  Wend. 
JSS)  8  Fick,  56.  M;  S  Met  282;  8  Pick.  66;  2  Biim.  201 ;  10  Wend. 
(33)  22  Pick.  158.  271;   8  Ohio  Rep.  169;    16  Pick.  347;  SCaine's 

(27)  1 1  Mass.  97.  Rep,  69;  6  Conn.  464;  2  Watts  83;  8  Coan.  680; 

(28)  22  Pick.  158.  5  En^.  G.  L.  Rep.  223;  2  Id.  435;  21  Pick.  486; 

(29)  16  Mass.  461.  22  Wend.  3S4;  1  Hill,  N.  Y.,  62;  9  Johns.  334;  7 

(30)  12  Mass.  237;  15  Johns.  1.  En;.  C.  L.  Rep.  13. 

(31)  17  Wend.  40;  see  1  Blackf.  189,  and  ante.  As  to  giving  parol  evidence  to  show  that  the 
p.  65.  The  decisions  opon  this  suhjcct  cannot  instrament  was  executed  by  an  agent  for  and  on 
perhaps  be  altogether  reconciled.  See  8  Cowen  behalf  of  a  principal :  See  5  Whea.  326;  1 1  Mass. 
31;  1  Cowen  513;  2  Taunt.  374;  2  Conn.  436;  4  27;  3  Met.  282;  10  Wend.  271;  17  Wend.  40;  19 
WemL  285;  19  Johns.  60;  23  Pick.  120;  2  Met.  Johns.  60;  8  Pick.  66;  9  Johns.  33^;  1  Cowen, 
47;  19  Maine,  352;  22  Pick.  158;  23  Wend.  43&,  513;  13  Johns.  307. 
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In  e«aes  of  A^taty. 

he  biodi  himself  penonallj,  and  engaigeB  ezpreadj,  in  his  own  name,  to  pay, 
or  perfonn  other  obligations,  and  that  appean  to  have  been  the  intention,  he  is 
responsible,  thoogh  he  describe  himself  as  agent*  llins,  where  a  committee, 
chosen  by  a  town  to  rebuild  a  bridge,  entered  into  a  contract,  not  under  seal,  for 
that  puipose,  in  which,  after  describing  themselves  as  a  committee  of  such 
town,  ^said  cofomiiieet**  agreed  to  pay  the  contractor  a  certain  sum,  when  the 
work  should  be  completed,  it  was  held,  that  the  members  of  the  committee 
were  personally  responsible  on  such  contract.'* 

Notwithstanding  what  has  been  already  said,  the  rale  is  generally  adhered  to, 
that  an  agent,  in  making  a  written  contract,  or  drawing,  accepting,  or  indorsing 
negotiable  p^per,  must  disclose,  somewhere  on  the  face  of  the  instrument,  the 
name  of  the  principal,  and  must  either  sign  the  name  of  the  principal  to  the  pa^ 
per,  oir  it  must  appear  on  the  face  of  it,  in  some  way  or  another,  (the  form  not 
being  material,)  that  it  was,  in  fact,  made,  drawn,  accepted,  or  indorsed  for  the 
principal,  otherwise,  the  agent,  and  not  the  principal,  will  be  bound.^  Thus, 
where  tlie  agent  of  a  manufacturing  establishment  bought  a  quantity  of  dye 
stuffs,  for  the  use  of  the  factory,  without  disdosing  the  name  of  his  principal^ 
and  the  bill  of  goods  was  made  out,  '*  Mr.  A.  B.,  agent,  bought,**  &c.,  and  he 
drew  a  bill  of  exchange  on  a  third  person,  signing  it,  **  A.  B.,  agent,"  without 
naming  his  principal ;  it  was  held,  that  the  principal  eould  not  be  charged  as 
drawer  of  the  bill  by  his  agent,  because  the  name  of  the  principal  did  not  appear 
on  the  bill.^  On  the  other  hand,  where  a  like  agent,  under  like  circumstances, 
gave  a  negotiable  promissory  note,  in  which  were  the  words,  **I  promise,*'  dec, 
**  for  the  Susquehannah  Cotton  Manufacturing  Company,*'  and  signed  it,  *' A.  B., 
agent,"  it  was  held,  upon  proof  of  tlie  authority  of  the  agent,  and,  inasmuch  as 
tlie  note  disclosed  the  name  of  the  principal,  that  the  agent  was  not  personally 
liable.^  And,  of  course,  where  it  does  not  appear  upon  the  face  of  the  contract, 
that  the  signer  acts  as  agent,  he  will  be  held  personally  responsible,  and  not 
the  principal,  although  the  other  party  knew  that  he  acted  as  agenU^ 

If  an  agent  on  behalf  of  government  makes  a  contract,  and  describes  himself 
as  such,  he  is  not  personally  bound,  even  though  tlie  terms  of  the  contract  be 
such  as  might,  in  the  case  of  a  private  nature,  involve  him  in  a  personal  obli- 
gation*    But  the  agent  in  behalf  of  the  public  may  still  bind  himself  by  an 

{M)  23  Pick.  130.    In  thU  case,  the  court,  after  Wend.  94;  5  M.  &  S.  34;   Chil.  Con.  5  Am.  od. 

citinf^  5  East  148;  4  Mass.  595;  2  Wbca.  56;  7  227.  230;  9  Johns.  334;  10  Wend.  87,  88;  2  Cow- 

Cowen  453,  remark :   <*The8C  are  cases  of  spc-  en  781;   5  Mass.  299;    1  Galli.  G30;  7  Id.  14;  1 

ciaJty,  in  which,  perhaps,  some  more  exactness  in  Cowcn,513;  8  Mass.  103;  9  Cranch,  155. 
the  mode  of  execution  is  necessary,  in  order  to        (35)  2Eng.  C.  L.  Ucp.  58;  1  Easl43i;  19  Kn^^. 

bind  the  principal,  and  exempt  the  agent;  but  the  C.  L.  Rep.  302;    1  Campb.  485;    Chitty,  Jr.,  on 

same  principle  is  held  to  apply  in  cases  of  simple  Bills,  9,  a;  Bayley  72;  G  T.  R.  17G;   11  Mass.  27; 

rontiBcl,  wlien,  from  the    relation  in  which  the  5  East  148;  16  Mass.  M;  6  Bin.  228;  2  Pick.  214. 
party  stands,  or  from  the  terms  of  the  contract  it-        (36)  10  Wend.  271;  see  1  Cowen  513. 
self,  it  is  obvious,  that  the  agent  intended  to  be-        (37)  15  Johns.  1 

come  personally  responsible.    6  Mass.  58."    And        (38)  2  Pick.  21 1  221;  5  M.  &  S.  345;  11  Mass. 

see  5  Eng.  C.  L.  Rep.  223;   19  Maine  352;  3  27.  97;  Stra.  955;  12  Mass.  173, 
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Executors,  Admmistratora,  Heirs,  &c. 


express  engagementy  where  the  credit,  in  the  contemplation  of  the  parties,  was 
intended  to  be  given  to  the  agent,  personally.*^ 

When  a  person  has  received  money,  as  agent  of  one  who  has  no  right  there- 
to, and  has  not  paid  it  over  to  the  principal,  an  action  may  be  sustained  against 
the  agent  to  recover  the  money.  And  the  mere  passing  such  money  in  account, 
without  any  new  credit  given,  fresh  bills  accepted,  or  further  sums  advanced, 
for  the  principal,  in  consequence  of  it,  is  not  equivalent  to  a  payment  of  it  over.. 
And  if  the  money  be  paid  over,  it  must  be  an  innocent  and  bona  fide  payment^ 
and  without  knowledge  of  the  plaintiff's  claim.^^ 

4.  Executors^  administrators^  heirs,  ^c.  When  a  contracting  party  is  dead, 
his  executor  or  administrator  is  liable,  though  not  expressly  named  in  the  con- 
tract or  covenant^^    Joint  contracts  Have  already  been  noticed.^ 

When  the  contract  is  of  such  a  personal  nature  that  the  executor  or  admin- 
istrator cannot  perform  it,  no  action  will  lie  against  the  executor  or  administra- 
tor for  a  breach,  after  the  decease  of  the  contractor.^ 

The  executor  of  a  lessee  is  liable,  as  such,  upon  a  breach  of  covenant  com- 
mitted after  the  testators  death,  by  the  assignee  of  the  lease.'^ 

An  executor  cannot  be  sued  as  such,  for  money  paid  to,  or  had  and  received 
by  him,  or  upon  a  penal  statu te.^^ 

At  common  law,  the  heirs  of  a  debtor  by  speciality,  when  mentioned  in  the 
covenant,  were  subject  to  an  action,  at  the  suit  of  the  creditor.  But  in  this 
State  speciality  and  simple  contract  creditors  stand  on  the  same  footing;^^  and 
neither  can  sue  the  heirs,  except  under  special  circumstances,  pointed  out  in  the 
statnte.'*^ 

There  are,  however,  covenants  running  with  the  land,  not  coming  within  the 
provisions  of  the  statute,  in  which  heirs  and  devisees  may  be  sued  upon  the  cov- 
enants of  the  ancestor.  Where  the  ancestor  has  entered  into  a  covenant  in  rela- 
tion to  lands  which  pass  by  devise  or  descent  to  the  heirs,  as  if  the  ancestor  should 
covenant  that  he  would,  at  certain  periods  of  tlie  year,  draw  off  the  water  from 
a  pond  upon  the  premises,  or  the  like,  the  heirs  are  jointly  chargeable  as  as- 
signees on  the  covenant  of  their  ancestor,  for  a  breach  in  their  timc.^^ 

The  common  covenants  in  deeds  of  conveyance,  such  as  the  covenant  of 
warranty,  &c.,  which  run  witli  land,  are  regarded  as  personal,  in  respect  to  the 

(39)  See  14  Engr.  C.  L.  Rep.  22  201;  Cowp.        (41)  9  Co.  89,  aj  2  Wash.  C.  C.  Rep.  155;  1 
G9.  204.  5r>5;    1  Wend.  173;   9  Johns.  201;  3    Id.  30Q. 

Rawie,  390;  4  Cowen  454;  6  Ycar^.  483;  9  Mass.  (42)  See  ante,  p.  59^  GO. 

408;  10  Wend.  492;  10  Peters  137;   1  Johns.  418;  (43)  3  Wife.  29;    Cro.  Kliz.  653;    (I  Rol.  Rep. 

7  Id.  179;   1  Dana  117;  4  Eng.  C.  L.  Rep  46;  7  359,  oil.  1  Chit.  PI.  8  Am.  cd.  50,  51.) 

Cowen  45C;  13  Johns.  315;  8  Cowen  304;  7  Mass.  (44)  10  East  313;  2  Johns.  Ca««.  17. 

14;  ChFlty's  Con.  5  Am.  ed.  611,  612;   Story  on  (45)  14  Eng.  C.  L.  77;  Com.  Dig.  Administra- 

A^ency,  pastim,  tor  B.  15. 

(40)  12  Johns.  385;  15  lb.  1;  8  Cowen  191;  2  (46)  Stat.  353,  $83. 

Kent's  Com.  4th  od.  632,  and  cases  there  citeU.        (47)  Stat.  382,  383;  see  i>ost,  p.  70. 
12  Wend.  179.  (4ft)  1  Met.  544;  4  T.  R.  75. 
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Husbwid  and  Wife. 

remedy,  and  the  actkm  on  tbem  is  maintafnahle  against  the  ezeeator  or  admiiH 
istrator  of  the  covenntor.^ 

If,  however,  there  be  a  breaeh  of  these  coyeaanti,  or  other  ooutraets  ef  the 
decedent,  aAer  the  settleiiient  of  the  estate  by  an  exeeutor  or  administrator, 
and  after  the  expiration  of  the  time  limited  for  the  commencement  of  aetions 
against  him  by  the  creditors  of  the  deceased,  the  heirs,  next  of  kin,  widow,  as 
next  of  kin,  devisees  and  legatees,  may  be  sued  npon  such  covenants,  or  other 
contracts,  in  the  mode  pointed  out  by  the  statute.^ 

In  this  State,  a  person  cannot  be  sued  as  executor  de  son  tort.^'^ 

By  the  statute  of  frauds,^^  the  representatives  of  a  deceased  person  are  not 
personally  liable  without  a  written  promise,  and  even  such  a  promise  is  not 
available  in  this  respect,  unless  there  be  an  adequate  consideration*^ 

If  there  be  several  executors,  they  should  all  be  sued,  in  case  they  have  aU 
taken  out  letters,  or  the  defendant  may  plead  the  nonjoinder  in  abat^nent;  but 
those  to  whom  the  letters  have  not  issued,  may,  perhaps,  be  omitted,^  If  a 
married  woman  be  appointed,  by  the  will,  executrix,  the  husband  must  be  joined 
in  the  action.^  If  a  creditor  appoint  his  debtor  to  be  his  executor,  the  execu- 
tor will  be  liable  for  the  amount  of  the  debt,  as  for  so  much  money  in  his  hands 
at  the  time  the  debt  or  demand  becomes  due.^  When  a  debtor  becomes  ad- 
ministrator, the  debt  is  suspended,  and  becomes  assets  in  his  hands*^ 

5.  Husband  and  Wift.  A  feme  covert  cannot,  in  general,  be  sued  at  law ; 
and  when  a  feme  sole,  who  has  entered  into  a  contract,  marries,  the  husband 
and  wife  must,  in  general,  be  jointly  sued,  though  the  husband  state  an  account, 
and  expressly  promise  without  any  new  consideration,  to  pay  the  debt,  or  per- 
form the  contract.^  Where  the  wife  was  a  yearly  tenant  before  marriage,  at  a 
rent  payable  quarterly,  and  she  married  before  a  quarter's  rent  became  payable, 
it  was  held,  that,  in  an  action  to  recover  such  quarter's  rent,  the  wife  should  be 
joined.^  But,  if  the  husband,  for  some  new  consideration,  as  for  forbearance, 
&c.,  expressly  undertake,  in  writing,  to  pay  the  debt,  or  perform  the  contract 
of  the  feme,  he  may  be  sued  alone  on  such  undertaking. 

When  rent  becomes  due  after  the  marriage,  upon  a  lease  to  the  feme,  whilst 
sole,  or  any  other  breach  of  the  covenants  contained  in  such  lease  is  committed, 
during  the  coverture,  the  action  may  be  against  both,  or  against  the  husband 
alone. ^  But  the  wife  can,  in  no  case,  be  sued  upon  a  mere  personal  contract, 
made  during  coverture,  although  she  live  apart  from  her  husband,  and  have  a 

(49)  6  Cowen  123;   5  Ohio  Rep.  15i>   See  3    such,  see  2  Cowcn  781;  3  Dcv.  178;  2  Ohio  Rep. 
Mass.  514^  645,  dz.  2  Id.  438,  per  Parsons,  C.  J.;    347;  1  Galiis.  37;  1  Dana  208. 

4  Kent's  Com.  4Ui  ed.  472;  4  DaU.  ^ASL,  per  TUgfa-        (53)  1  Chit  PI.  8  Am.  ed.  52;   see  Stat.  341, 

man,  C.  J.;  sec  Meigs  138;  4  Leigh,  132.  ^11;  see  also  ante,  p.  52. 

(50)  Slat  382,  383.  (CO)  5  Ohio  Rep.  533.        (54)  Cro.  Car.  145, 519. 

(51 )  Stat.  422.  (55)  Stat.  349,  <^, 

(5))  7  T.  R.  350;   4  Pick.  97;  6  Eng.  C.  L.  (56)  4  Ohio  Rep.  138;  1  Salk.  306. 

Rep.  200;    sec  9  Wend.  273;   8  Johns.  120;  13  (57)  7  T,  R.  348;  8  Johns.  149;  2  T.  R.  480,  i 

Wend.  557;  7  T.  R.  156;  Chit.  Con.  5  Am.  ed.  273.  Taunt,  217.  245. 

As  to  covenants  for  title,  &c.  in  deeds  of  convey-  (58)  5  Eng.  C.  L.  Rep.  14. 

ancc  made  by  an  executor  or  administrator,  as  (51))  Com.  Dig.  Bar.  &  Feme,  Y.;  6  T.  R.  176. 
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sepmie  Bwiateaasce  floeured  to  her  by  deed.^  Where  the  husband  and  wife 
execute  a  conveyance  in  which  they  both  covenant  to  tbe  grantee,  the  wife 
eannol  be  joined  with  the  huabuid,  in  an  action  for  the  breach  of  the  covenant.^^ 
And  an  action  on  the  promise  or  contract  of  the  husband  and  wife,  though  not 
under  seal,  against  both,  i«,  of  course,  bad,  as  the  promise  of  the  wife  is  void. 

If  the  husband  has  been  abroad  seven  years,  and  not  heard  of,  the  wife  may 
sue  alone,  upon  a  contract  made  by  her  during  that  time.^^ 

When  the  husband  survives,  he  is  not  liable  to  be  sued  in  that  character,  for 
any  contract  of  die  feme,  made  before  the  coverture,  unless  judgment  had  been 
obtained  against  him  and  his  wife,  before  her  death ;  and  if  she  die  before  judg- 
ment, the  aott  will  abate  ;7^  but  her  administrator,  and  her  estate,. not  reduced  to 
possession  by  her  husband  in  her  life  time,  will  be  liable^  For  rent,  accruing 
daring  the  coverture,  or  for  money  due  upon  a  judgment  obtained  against  bus* 
band  and  wife,  he  may  be  proceded  against  as  survivor."^^ 

In  case  the  wife  survive,  she  may  be  sued  upon  her  contracts  made  before 
coverture. 

If  a  married  woman  enter  into  a  contract  jointly  with  others,  capable  of  con- 
trading,  her  name  should  be  omitted  in  a  suit  upon  the  contract*^ 

6.  FarerU  and  child — Infca^a.  An  infant  is  not,  in  general,  liable  to  be 
sued  upon  his  contracts,  except  for  necessaries  for  himself,  his  wife,  and  chil- 
dren ;^  and  not  even  for  necessaries,  while  he  remains  under  the  care  of  his  fa« 
ther,  and  is  supported  by  him.^^ 

A  parent  is  bound  to  provide  his  infant  children  with  necessaries  *,  and  if  he 
neglect  to  do  so,  a  third  person  may  supply  them,  and  sue  the  father  ;^^  but  such 
third  person  must  take  notice  of  what  is  necessary  for  the  infant,  according 
to  his  situation  in  life  f^  and  if  supplied  by  his  friends,  or  others,  the  tradesman 
cannot  recover.^ 

We  have  already  seen,  that  where  an  infant  enters  into  a  contract  with  others 
capable  of  contracting,  his  name  should  be  omitted  in  a  suit  upon  the  contract.^® 

An  infent  defendant  must,  in  all  cases,  appear  and  defend  by  guardian,  even 

(60)  8  T.  R.  645;   16  Johna.  281;  17  Johns.  (70)  7  T.  R.  ZQOi  15  Wend.  360. 

1073  see  1  Eng.  C.  L.  Rep.  10;   2  Esp.  554, 587;  (71)  Com.  Dig.  Bar.  &  Feme,  2,  B. 

26  En^.  C.  L.  Rep.  78  n.  (a);    15  Mass.  31;  6  (72)  15  Johns.  483. 545;  8  Ohio  Rep.  222. 

Pick.  89;  2  Kent's  Com.  4th  ed.  154  to  162.  (73)  13  Mass.  S04;  6  Mass.  78;  4  Wend.  405; 

(61>  15  Johns.  483;  3  Blackf.  201;  17  Johns.  3  Caine's  Rep.  323;  9  Cowen  626;  9  Wend.  238; 

167;  8  Ohio  Rep.  222.    It  seems,  tbe  covenaht  of  Stra.  168. 

the  wife  estops  her  from  setting  up  an  aAer  ac-  f74)  16  Mass.  28;    13  Johns.  480;   2  H.  Bla. 

qtiiied  interest  in  the  land.    8  Ohio  Rep.  222;  4  1325;  9  Johns.  141. 

Bibb,  486;  3  Call,  394;  7  Mass.  291. 21.    Contra,  (75)  13  Johns.  480.    As  to  what  are  necessa- 

17  Johns.  167;  6  New  Hamp.  17.    As  to  suits  ries,  see  1  Esp.  Rep.  211;  8  T.  R.578;  5  Esp.  28. 

against  the  wife,  on  covenants  in  a  lease  of  land  IfiA;  1  Stra.  168. 

demised  by  her  during  the  coverture;  see  2  Saund.  (76)  13  Johns.  480. 

180,  n.  9.  (77)  14  Eng.  C.  L.  Rep.  232;   1  Esp.  211;  25 

{d)  1  Chit.  PI.  8  Am.  cd.  57.  .  Eng.  C.  L.  Rep.  600. 

(78)  See  ante,  p.  62. 
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vhen  sued  with  others  as  coexecutor,  or  feme  covert^*  The  appointment  is 
usually  made,  on  motion,  at  the  appearance  term.  The  plaintiff  may  obtain  a 
nile  ordering  the  defendant's  appearance,  by  guardian,  within  a  certain  day  in 
tcnn,  and  in  default,  the  plaintiff  may  name  a  guardian  to  appear  and  defend.^ 
If  the  guardian  be  changed  pending  the  action,  the  fact  should  be  stated  on  the 
journals  of  the  court.  The  infant  defendant,  and  not  the  guardian,  will  be  liable 
for  the  judgment  and  costs.^ 

7.  ^f%en  there  has  been  an  asaignmeni  of  lifdnHty^  or  change  of  credit* 
In  general,  in  the  case  of  a  mere  personal  contract,  the  action  for  a  breach  of  it* 
cannot  be  brought  against  a  person  to  whom  the  contracting  party  has  assigned 
his  interest.  The  original  party  can  alone  be  sued.  Thus :  if  one  demise  cat- 
tle or  goods,  and  the  .lessee  covenant  for  himself  and  his  assigns,  at  the  end  of 
the  term,  to  deliver  such  catde  or  goods,  and  the  lessee  assign  the  cattle,  &c., 
tills  covenant  will  not  bind  the  assignee ;  for,  it  is  merely  a  thing  in  action,  in 
the  personality,  and  wants  such  privity  as  exists  between  the  lessor  and  lessee 
of  real  property,  in  respect  of  the  reversion.®* 

There  may,  however,  in  some  cases,  be  a  change  of  credit,  so  as  to  transfer 
the  liability,  from  the  original  contracting  party,  to  another,  or  to  one  only  of 
tlie  original  contracting  parties.  Thus,  where  the  plaintiffs  were  creditors  of 
A.,  and  the  defendants  were  debtors  of  A.,  and,  by  the  express-assent  of  all  par- 

* 

ties,  it  was  agreed,  that  the  defendants  should  pay  the  plaintiff  the  debt,  due 
from  them  to  A. :  it  was  held,  the  plaintiffs  were  entitled  to  recover.^  But  un- 
less it  was  agreed  that  A.  should  be  discharged  from  all  liability,  it  seems  that 
no  such  action  could  be  supported.^  It  must  be  borne  in  mind,  that  the  gen- 
eral rule  of  law  is,  that  a  debt  cannot  be  assigned  ;^  and  the  exception  to  thai 
rule  is,  that  when  there  is  a  defined  and  ascertained  debt  due  from  A.  to  B.,  and 
a  debt  to  the  same,  or  a  larger  amount  due  from  C.  to  A.,  and  the  three  agi«e 
that  C.  shall  be  B.'s  debtor,  instead  of  A.,  and  C.  promises  to  pay  B.,  the  latter 
may  maintain  an  action  against  C.  But  in  such  action,  it  is  incumbent  on  tlie 
plaintiff  to  show,  that,  at  the  time  when  C.  promised  to  pay  B.,  there  was  an 
ascertained  debt  due  from  A.  to  B.^  So,  if  one  take  the  security  of  the  agent 
of  the  principal,  with  whom  he  dealt,  unknown  to  the  principal,  and  give  the 
agent  a  receipt,  as  for  the  money  due  from  the  principal,  in  consequence  of  which 
the  principal  deals  differently  with  his  agent  on  the  faith  of  such  receipt,  the 
principal  is  discharged,  although  the  security  fail ;  but  if  the  principal  wei%  not 
prejudiced,  he  would  not  be  discharged.^ 

Where  one  of  three  joint  covenantors  gave  a  bill  of  exchange,  as  a  collateral 
security,  not  expressly  accepted  in  satisfaction  of  the  debt,  the  judgment  recover- 

(79)  StaL  665.  375;  2  Stra.  781.;  1  TJdd,  S  Am.        {W)  7  Id.  ib.;  10  Eng.  C.  L.  Hop.  90t;  15  Id. 
e<l.  113.  246. 

(80)  Tidd,  114.  (85)  See  ante,  p.  35. 

(82)  4  T.  R.  730.  726.  (86)  15  Eng.  C.  L.  Bcp.  246;  see  ante,  p. 

(83)  7  Eng.  C.  L.  Rep.  77.  (87)  3  East  147;    8  T.  R.  4di;    17  Eog.  C,  L. 

Rep.  418;  see  ante.  p.  37.  64.  n. 
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ed  on  the  biQ  was  decided  to  be  no  bar  to  an  action  of  covenant  against  the 
three.^  The  creditor  of  a  finn  does  not  discharge  a  retirmg  partner^  by  agree- 
ing to  cany  the  debt  to  the  account  of  the  remaining  partner,  and  by  taking 
their  bill,  which  is  aflerwards  dishonored.^  Bat  the  bond  or  obligation,  under 
seal,  of  one  of  the  partners,  will  extinguish  the  firm  debt,^  upon  the  principle 
tliat  a  security  of  a  higher  nature  extinguishes  inferior  secnrities.^^  If  it  clearly 
appear,  that  a  creditor  has  accepted  the  substituted  credit  of  a  new  partnership, 
instead  of  the  liability  of  the  old  firm,  and  not  merely  as  a  continuing  or  addi- 
tional security,  the  old  firm  will  be  discharged.^  And  taking  a  new  security 
from  the  oontinuing  partner,  may  discharge  the  retiring  partner,  if  so  expressly 
agreed;^  but  not  otherwise.^ 

8.  Covenants  running  with  land,  "What  are  covenants  running  with  land, 
has  been  briefly  stated.^     Ist.  As  to  covenants  in  leases. 

The  assignee  of  the  lessee  is  liable  to  an  action  for  a  breach  of  covenant,  after 
the  assignment  of  the  estate  to  him  ;^^  and,  although  he  afterwards  reassign,  or 
assign  to  a  third  party,  he  continues  liable  for  all  breaches,  accruing  whilst 
-  the  term  was  legally  vested  in  him,  though  he  have  not  taken  possession.** 
But  the  assignee  is  not  chargeable  for  breaches  committed  after  the  assignment 
by  him,  tliough  he  assign  purposely  to  a  married  woman,  or  an  insolvent  per- 
son, and  althougli  the  lease  contain  a  covenant  not  to  assign ;  for,  the  assign- 
ment by  the  assignee,  destroys  the  privity  of  estate.^"^  Covenant,  therefore,  for 
rent,  will  not  lie  against  the  assignee,  if  he  assigns  his  interest  in  the  premises, 
before  tlie  rent  becomes  due.^  If  the  covenant  be  merely  collateral  and  perso- 
nal, an  assignee  is  not,  in  any  case,  liable,  and  the  lessee  alone  can  be  sued.^ 
And  an  under  tenant  of  part  of  the  term,  is  not  an  assignee,^  though  for  volun- 
tary, and  not  mere  permissive  waste,  he  would  be  liable  to  the  lessor  in  an  ac- 
tion on  the  casc.^  It  may  be  considered  an  open  question  in  Ohio,  whether  an 
assignee  of  a  lease,  to  whom  an  assignment  has  been  made  by  way  of  mortgage 
security,  is  liable  for  tlie  rent.  In  England  he  is  liable,  although  he  has  never 
entered,  or  taken  actual  possession.^  The  assignee  of  a  term,  by  way  of  mortr 
gage,  is,  by  the  English  law,  immediately  vested  with  the  whole  interest;  and, 
if  that  be  the  case  in  Ohio,  he  is  liable  for  rent,  as  in  England.^     Debt  cannot 

(88)  S  East,  251;  ST.  R.  451.  (96)  7  T.  R.  312;  2  Saund.  185;  1  Salk.  198;  5 

(89)  11  Eng.  C.  L.  Rejx  201;    I  Ilill,  N.  Y.,    Eiief  C.L.  Rep,  72;  2  Ld.Raym.367. 

616;  sec  17  Johns.  340.  479.  (97)  15  Eiig.  C.  L.  Rep.  273;    Platl  on  Cov. 

(90)  2  Johns.  213;  3  Johns.  Cas.  180.  503;  1  B.  &  P.  21 ;  9  Cowen  88. 

(91 )  9  Wend.  63.  (98)  15  Eng.  C.  L.  Rep.  273. 

(92)  1  Chit.  PI.  8  Am.  ed.  48;  (cit.  2  Cr.  &  M.  (99)  2  Snimd.  30*,  n.  12.    As  to  wliat  arc  col- 
C17.  627;  4  T}t.  491,  S.  C.) ;   See  17  Johns.  340.  lateral,  see  ante,  p.  60,  note. 

479.  (1)  Dou^l.  183;  2  Ohio  Rep.  221;  1  East,  502. 

(93)  22  Wend.  183.  (2)  2BI.  Rep.  1111, 

(9()  See  ante,  p.  60 ,  and  the  cases  there  refer-       (3)  5  Eng.  C.  L.  Rep.  72;   16  Eng^,  C.  L.  Rep. 
hmI  to.  273;  See  4  Lci^h,  69;  2  Verm.  374;  2  Doug.  455; 

(95)  2  Saimd.  301,  n.  12;   Bae  Ab.  Covenant,    Ros.  Actions,  460:  27  Law  Lib.  71. 
E.  31;  32  IL  8,  C.  34;  see  ante  p,  49, 60.  (4)  See  2  Ohio  Rep.  2S3, 224;  3  Ohio  Rep.  449, 

465;  7  Eng.  C.  L.  Rep.  83;  Story  on  Bail.  238. 239. 
10 
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be  supported  against  the  aasignee  of  part  of  the  land  demised  by  a  lease*  but  only 
against  the  assignee  of  the  whole;  nor,  it  seems,  is  covenant  austainable.^ 
Where  there  is  an  express  coYenant  in  a  lease  to  pay  rent,  or  to  perform  any  other 
act,  the  original  lessee,  and  his  executors  or  administrators,  are  liable  to  an  action 
of  covenant,  daring  the  lease,  for  the  nonperformance  of  covenants,  notwithstand* 
tng,  before  the  breach  complained  of,  the  interest  in  the  lease  has  been  assigned, 
and  rent  accepted  from  the  assignee.^  But  an  action  cannot,  it  seems,  be  support- 
ed against  the  lessee,  or  his  personal  representatives,  for  the  breach  of  a  covenant 
merely  implied  by  law,  committed  after  acceptance  of  rent  from  tlie  assignee;^ 
nor  can  the  lessor,  after  such  acceptance  of  the  assignee,  maintain  an  action  of 
debt  against  the  lessee  or  his  representatives,  even  upon  an  express  covenant.^ 

2ndly.  As  to  defendants  in  actions  upon  the  common  covenants,  in  deeds  of 
conveyance. 

We  have  alieady  seen  in  what  cases  these  covenants  run  with  the  land,^  and 
the  following  remarks  are  only  applicable  where  the  covenants  pass  to  the  as- 
signee of  the  land. 

Where  there  have  been  successive  conveyances  from  A.  to  B.,  and  from  B. 
to  C,  and  so  through  the  alphabet,  the  holder  of  the  land  at  the  time  of  the 
breach  of  these  covenants,  (Z.)  may,  at  the  same  time,  sue  each,  or  all  separate* 
ly  of  the  previous  covenantors,  the  same  as  though  they  had  each  covenanted 
with  him  personally ;  but  they  will  be  liable  to  make  one  satisfaction  only,  to- 
gether with  the  costs  of  the  several  suits.  If,  in  the  above  mentioned  chain  of  al- 
phabetical conveyances,  the  holder  of  the  land,  (Z.)  obtains  satisfaction  from  C, 
by  actual  payment,  then  tlie  intermediate  covenantors,. from  0.  down  to  the 
holder  of  the  land,  will  be  discharged.  In  such  case,  A.  and  B.  only,  will  be 
liable  to  the  action  of  C;  for,  the  party  who  satisfies  the  covenant,  may  resort 
to  liis  action  against  those  covenantors  only  through  whom  he  derived  his  title, 
and  not  against  those  who  entered  into  the  covenants  after  him.^^ 

(5)  2  Ohio  Rep.  S21.  But  see  Cro.  Car.  221;  11  meont  to  discharge  himself  of  all  liability  beyond 

Eng.  C.  L.  Rep.  279j  22  Pick.  565.    Wliere,  in  one  sixth,  or  one  third,  he  should  have  confined 

covenant  against  an  assignee  of  a  lease,  the  plain-  bis  plea  to  so  mach  of  the  action.    It  seems  that 

tifl*  declared  that  all  the  right,  &c.,  of  the  lessee  the  defendant  should  have  pleaded,  m  abate- 

vcstcd  in  the  defendant  by  assignment,  and  that  ment,  the  nonjoinder  of  his  colenants  in  common, 

aAerwards  the  premises  were  out  of  repair;  and  and  should  have  shown  how  they  became  tenants 

the  defendant  pleaded  in  bar,  that  one  period  he  in  common  with  him.    11  Eng.  C.  L.  Rep.  277. 
was  possessed  of  one  sixth  of  the  premises,  as        (6)  1  Saund.  241,  a.  4j    1  T.  R.  ilSj  7  T.  R. 

tenant  in  common  with  A.  D.  and  C,  and  for  an-  906;  Piatt  on  Gov.  5S0, 

other  period,  of  one  tliird,  as  tenant  in  common        (7)  19  Eng.  C.  L.  R.  194j  4  T.  R.  98j  1  Saund. 

with  B.  and  C,  and  that  no  more  or  greater  in-  211,  b.    As  to  what  are  CQvenants  implied  by  law,  ' 

(ercst  in  the  premises  ever  came  to  him  by  as-  see  ante,  p.  18, 49. 
signment;  it  was  held,  that  as  tlic  plea  did  not  set       (8)  1  T.  R.  92;  1  Saund.  241,  n.  5. 
up  a  bar  to  the  action  in  respect  to  tliat  part  trans-        (9)  See  anto,  p.  46, 47. 

fcrred  to  the  defendant,  it  was  bad  in  substance,        (10)  5  Ohio  Rep,  157;   1  Conn.  244;  1  Dev.  Sc 

not  being  a  bar  to  the  whole  action;  that  it  was  Bat.  94;  5  Cowcn  137;  1  M.  &S.  353;  4  M.  &.  S. 

bad  in  form  also,  as  it  merely  confessed  that  de-  53;  2  Met  615,  per  Dkwet,  J.;   2  Peon.  514$  3 

fondant  had  possession  ofpartofthe  premises,  and  Ohio  211;    1  Aik.  233;    1  Dev.  &  Bat.  9<k    But 

not  that  he  was  assignee;  that  if  the  defendant  see  14  Johns.  89,  reviewed  in  5  Cowen,  137. 
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9.  HwD  and  when  the  drfendant  can  object^  on  account  of  an  omUston^ 
misiake,  or  mujoinder  of  defendaniSi  in  actions  ex  contractu. 

Misjainder.  In  an  action  ex  eontractu,  againdt  several,  it  must  appear,  on 
the  face  of  the  pleadings,  that  their  contract  was  joint,  and  that  fact  must  also 
be  proved  on  the  trial.  ^^  If  too  many  persons  be  made  defendants,  and  the  ob- 
jection appear  on  the  pleadings,  either  of  the  defendants  may  demur,  move  in 
arrest  of  judgment,  or  bring  a  writ  of  error;  and  even  if  the  objection  do  not 
appear  on  the  pleadings,  the  plaintiff  may  be  nonsuited  on  the  trial,  if  he  fail  in 
proviag  a  joint  contract.^^  Although,  in  actions  for  torts,  one  defendant  may  he 
fonnd  gnilty,  and  the  o^er  acquitted,  yet  in  actions  for  breach  of  a  contract, 
whether  it  be  framed  in  assumpsit,  covenant,  debt,  or  case,  a  verdict  or  judg- 
ment cannot,  in  general,  be  given,  in  a  joint  action,  against  one  defendant,  witli- 
out  tlie  other. ^3  But  it  is  otherwise  in  case,  against  a  carrier,  &c.^'^  Where, 
in  an  action  upon  a  contract,  against  three,  two  of  the  defendants  were  default- 
ed, atid  the  third  pleaded  that  he  did  not  contract  jointly  with  the  others,  and 
upon  issue  joined,  a  verdict  and  judgment  were  rendered  in  his  favor,  it  wad 
held,  that  tlie  plaintiff  was  not  entitled  to  judgment  against  the  other  defendants 
who  were  de&ulted.^^  And  where  the  plaintiff  declared  upon  a  joint  and  sev- 
eral promissory  note,  against  all  the  makers  jointly,  and  one  of  them,  by  his 
plea,  admitted  his  hand  writing  to  tlie  note,  but  the  other  defendants  pleaded 
Bon  assumpsit,  the  plaintiff  was  non  suited  for  not  proving  the  hand  writing  of 
the  defendant,  who,  by  his  plea,  had  so  admitted  it.^^  So,  in  an  action  for  work 
and  labor,  brought  against  A.  B.  and  C«  jointly,  A.  suffered  judgment  by  de- 
i«ttll»  and  B.  and  C.  pleaded  non  assumpsit:  it  was  held  that  on  this  plea,  it  was 
competent  for  B.  and  C.  to  avail  themselves  of  the  defence  tliat  too  many  defend- 
aols  had  been  joined  in  the  action,  and  that,  if  they  succeeded  on  that  plea,  the 
plaintiff  must  fail  as  to  all  the  defendants,  notwithstanding  that  A.  had  admitted 
the  joint  contract  on  the  record.  ^^ 

It  seems,  to  the  above  rule,  that  the  plainlaff  cannot  have  a  judgment 
against  one  or  more,  where  all  are  not  liable,  there  is  this  exception:  that  where 
a  defence  can  be  made  by  one  or  more  of  the  defendants,  either  by  plea,  or 
proof  on  the  trial,  which  admits  the  making  of  the  original  joint  contract,  but 
shows  matter  of  personal  exemption  or  discharge,  whether  such  exemption 
arises  from  an  incapacity  to  contract,  as  in  the  case  of  coverture  or  infancy,  or 
by  matter  of  subseqent  discharge,  as  in  case  of  bankruptcy,  but  which  leaves 
tiie  other  contracting  parties  liable  to  the  performance  of  the  contract,  such  par- 
ty may  have  a  separate  judgment  against  the  plaintiff,  and  the  plaintiff  may  have 
a  valid  judgment  against  the  other  contracting  parties. ^^ 

(11)  11  Johns.  101}  15  Wend.  SITj  3  Conn.  198.        (IH)  I  Esp.  Rop.  \35. 

(12)  1  East,  SSl'y  19  Johns.  109;   18  Johns.  459$        (17)  9Z  Eng.  C.  I..  Rop.  650. 

25  Enir.  C.  L.  Rop.  635-,  32  Eng.  C.  L.  Rep.  630.  (18)  1  Wils.  89;    1  Pick.  600;   10  Pick.  281;  1 

(13)  12  East  93.  45i.  Pet.  U.  S.  4r>.  80;  5  Johns.  IGO;  1  Saund.  207;  a.; 
(1 1)  Sec  post,  Chap.  5,  ^U,  suhscc.  IG.  17  Pet.  88,  98;  2  M.  &.  Scl.  23.  i^tl;  20  Johns. 
(15)  lOPick.  J};l;    1  Eust,  52;   3  Coweu  374;  IOG3  5  Wend.  224;   18  Johns.  459;  rBlackf.  141; 

3i  Eng.  C.  L.  Rep  5J0i    3  T.  R.  CC2.    1  Pet.  V. 
S.ifi/is  10  vie  wed  in  10  Pick.  281. 
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And  where  such  discharge  is  pleaded,  the  plaintiff  may  enter  a  nolle  prosse* 
qui  against  the  defendant  pleading  infancy,  coverture,  bankruptcy,  or  the  like, 
and  proceed  against  the  other  defendants ;  or  take  issue  upon  tlie  plea,  and  if 
found  in  favor  of  the  defendant,  judgment  will  be  entered  as  just  mentioned.^' 
And  the  like  nde  is  applicable  where  two  or  more  persons  are  sued  as  exccu* 
tors  upon  causes  of  action  which  accrued  against  the  deceased,  and  upon  the 
plea  of  ne  unques  executors,  it  is  found  on  issue  joined,  that  one  of  the  defend- 
ants was  not  an.  executor.  In  such  case,  the  issue  does  not  go  to  the  contract* 
but  to  the  character  in  which  one  of  the  defendants  is  sued ;  and,  consequently, 
the  plaintiff  may  have  judgment  against  the  real  executor,  and  the  other  defend* 
ant  must  be  discharged.  But  if,  in  such  case,  the  cause  of  action  had  been 
founded  upon  promises  by  the  defendants,  as  executors,  Uie  plaintiff  could  not 
have  had  judgment  against  any  of  the  defendants ;  for  tlien  the  issue  upon  tlie 
plea  of  ne  unques  executors,  would  have  went  to  tlic  contract  itself.^. 

Nonjoinder  of  defendants.  If  a  party  be  omitted  as  defendant  who  should 
have  been  jointly  sued,  the  objection  can  only  be  taken  advantage  of  by  pk^a  in 
abatement.^  If,  however,  it  expressly  appear,  on  the  face  of  the  declaration, 
or  some  other  pleading  of  the  plaintiff,  that  the  party  omitted  is  still  living,  as 
well  as  that  he  jointly  contracted,  in  that  case,  the  defendant  may  demur,  or, 
uidess  the  statute  herein  before  referred  to,^  cures  the  defect,  may  move  an  ar- 
rest of  judgment,  or  bring  a  writ  of  crror.^  If  it  does  not  thus  appear  upon 
the  face  of  the  pleadings  in  terms,  tha.t  the  party  omitted  is  still  living,  the 
nonjoinder  cannot  be  taken  advantage  of,  except  by  plea  in  abatemenL^ 

In  some,  of  the  United  States,  however,  the  rule  prevails  that,  where  it  ap- 
pears from  the  record  that  a  joint  contractor  is  not  joined  in  the  suit,  and  it  be 
not  alledged  whether  he  is  alive  or  dead,  advantage  thereof  may  be  taken  in  any 
stage  of  tlie  case ;  as  in  an  action  on  a  note  described  to  have  been  made  by 
four,  and  one  or  two  only  sued,  and  the  others  not  alledged  to  be  dead.^ 

The  case  of  Gilman  v,  Rives,^  was  an  action  of  debt  brought  against  Rives 
alone  on  a  judgment.  The  judgment  upon  which  the  suit  was  brought  was 
rendered  against  Rives  and  Lync.  The  declaration  stated  tlie  judgment  to 
have  been  joint  against  Rives  and  Lync;  and  no  reason  was  assigned  in  it  why 

6  Mass.  231;  2  N.  Hamp.  175;  1  Hall^N.  Y.,  165;       (20)  22  Eng,  C.  L.  Rep.  270;   1  Saund.  207,  a. 

7  Mass.  291;  3  Mass.  208;  13  Mass.  189;  17  Pick.        (25)  1  Wend.  164;  8  S.  &,  R.  55;  3  Monr.  130-, 
516.    But  SCO  1  Chit.  PI.  8  Am.  ed.  U,  45;  where    5  Ohio  Rep.  517;  11  Mass.  250. 

it  is  laid  down  that  the  above  rule  is  not  applica-        (26)  Ante,  p.  31,  n. 

ble  to  cases  of  infancy,  or  of  coverture,  but  is  ap-        (27)  1  Saund.  291,  b.,  &  n.  4.  154^  n.  1;  Yd  v. 

plicable  where  there  is,  tubtequent  to  the  making  27,  a;  7  T.  R.  596, 597;  2  Cowen  572;  3  CaH  378; 

of  the  contract,'a  discbarge  of  one  or  more  of  the  de-  1  Hen.  &  M.61;  1  Munf.  406.555;  5  Grcenl  441. 
fendants,  as  in  bankruptcy,  in  which  latter  case  the        (28)  1  IlilL,  N.  Y.,  476,  and  cases  there  cited; 

piaintiflfmay  cither  enter  a  nolle  prosequi  against  7  Cowen  316;  see  3  J.  J.  Marsh.  1G5. 
the  Inuiknipt,  or,  if  issue  is  taken  on  the  plea  of       (29)  5  Grecul.  411;   3  Call  378;    1  Hon.  6l  M. 

bankruptcy,  and  vertlict  and  judgment  thereon  in  61;  1  Miuif.  406.  555;  3  Munf.  187;  2  lieu.  &  M. 

favor  of  iho  banknipt,  the  iihiinliff  may  lake  his  459. 
judgment  agaiu&t  the  otlier  defendant;*.  (30)  10  Pet.  298. 

(19)  id.  ib. 
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Lyne  was  not  a  party  to  the  suit.  The  defendant,  on  this  account,  demurred 
to  the  declaration;  and  the  demurrer  was  sustained..  Story  J.,  in  delivering 
the  opinion  of  the  court,  says : 

**GcneraUy  speaking,  all  joint  obligors  and  other  persons  bound  by  covenants, 
contract,  or  quasi  contract,  ought  to  be  made  parties  to  the  suit;  and  the  plaintiflf 
may  be  compelled  to  join  them  all,  by  a  plea  in  abatement  for  the  nonjoinder. 
But  such  an  objection  can  only  be  taken  advantage  of  by  a  plea  in  abatement; 
for  if  one  party  only  is  sued,  it  is  not  matter  in  bar  of  tlie  suit,  or  in  arrest  of 
judgment,  upon  the  finding  of  the  jury,  or  of  variance  in  evidence  upon  the  trial. 
Thus,  for  instance,  if  one  obligor  be  sued  upon  -a  joint  bond,  and  upon  oyer  the 
bond  is  spread  upon  the  record,  and  thereby  becomes  a  part  of  the  declaration,  by 
which  it  appears  that  another  person  is  named  as  a  joint  obligor;  the  party  sued 
should  not  demur,  but  should  plead  in  abatement,  that  the  other  sealed  and  deliv- 
ered the  bond,  and  was  in  full  life ;  for  non  constat,  upon  the  oyer,  that  the  other 
did  seal  and  deliver  tlie  bond.  So  it  was  held  in  Whelpdale's  casc,^^  and  in  Ca- 
bell against  Vanghan,^  and  that  doctrine  has  been  constantly  referred  to  ever 
since ;  and  was  fully  confirmed  in  Rice  against  Shute.^  But,  if  it  should  ap- 
pear upon  the  face  of  the  declaration,  or  other  pleading  of  the  plaintiff,  that 
another  jointly  sealed  the  bond  of  the  defendant,  and  that  both  are  still  living; 
the  court  will  arrest  the  judgment,  and  the  objection  may  be  taken  by  demur- 
rer: because  the  plaintifif  himself  shows  that  another  ought  to  be  joined;  and  it 
would  be  absurd  to  compel  the  defendant  to  plead  facts  which  are  already  ad- 
mitted. It  is  unnecessary  to  do  more  to  support  Uiis  distinction  than  to  refer 
to  the  learned  note  of  serjeant  Williams,  to  the  case  of  Cabell  against  Yaughan,^ 
where  all  the  leading  authorities  are  collected  and  commented  on. 

**But  the  same  doctrine  does  not  appear  to  have  been  acted  upon,  to  the  full 
extent,  in  cases  of  recognizance  and  judgments,  and  other  matters  of  record, 
such  as  bonds  to  the  crown.  If,  in  cases  of  this  sort,  it  appears  by  the  decla- 
ration, or  other  pleadings,  that  there  is  another  joint  debtor  who  is  not  sued,  al* 
though  it  is  not  averred  that  he  is  living;  the  objection  need  not  be  pleaded  in 
abatement,  but  it  may  be  taken  advantage  of  upon  demurrer,  or  in  arrest  of 
judgment.  Thus,  in  Blackwell  against  Ashton,^  a  scire  facias  was  brought 
against  three  parties,  upon  a  recognizance  acknowledged  by  them  and  the  prin- 
cipal, jointly  and  severally;  and  upon  a  demurrer,  the  writ  abated  by  good  ad- 
visement, as  the  report  says,  because  this  being  founded  upon  a  record,  the 
plaintiff  ought  to  show  forth  the  cause  of  the  variance  from  the  record.  But 
if  an  action  be  brought  upon  a  bond  in  the  like  case,  there  the  defendant  ought. 
to  show  that  it  was  made  by  them  and  others  in  full  life,  not  named  in  the  writ: 
because  the  court  shall  not  intend  that  the  bond  was  sealed  and  delivered  by  all 
that  are  named  in  it.  There  is  another  report  of  the  same  case,  or  of  another 
case  between  the  same  parties,  in  the  preceding  term  of  the  court,*  in  which 

pi)  5Co.  R«'i»,  119.  (30  1  SauiwL  291,  n.  4. 

{M)  I  Saund.  291.  <jj)  AIU'>n'>  Rep.  21. 

(33)  5  Burr.  Ilcp.  2611.  (36)  Stoic's  Rep.  60. 
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the  points  are  somewhat  difiereDtly  stated;  but  it  is  a  very  loose  note.  In  Rex 
against  Young,^  there  was  a  seire  facias  against  two  joiai  sureties  upon  a  re* 
cognizance  to  the  king ;  and  the  declaration  stated,  that  four  persons  became  bound 
by  the  recognizance,  witliout  averring  the  other  to  be  dead«  or  outlawed.  There 
was  a  plea  put  in  by  the  defendant,  to  which  the  crown  replied ;  and  upon  general 
demurrer  the  plea  and  replication  were  held  to  be  bad.  An  exception  was  taken 
to  the  declaration^  that  all  the  parties  were  not  joined;  and  it  was  held  a  fatal 
objection  by  the  court.  Lord  chief  baron  Macdonald,  in  declaring  the  opinion 
of  the  courts  said :  *  the  defendant,  however,  rests  on  an  objection  to  the  declara- 
tion, that  two  of  those  jointly  bound  in  the  recognizanee  are  sued  without  the 
rest,  and  without  averring  that  the  others  are  dead.  And  it  is  clear  that  this  lit 
a  valid  ofgeetion  to  it.  But  it  has  been  contended,  that  the  objection  should 
have  been  taken  by  a  plea  in  abatement.  The  rule  holds  good  where  the  fact  does 
not  appear  upon  the  declaration.  But  where  it  already  appears  on  tlie  dcclara* 
tioR,  that  others  ought  to  have  been  joined,  and  are  not,  no  plea  is  necessary. 
It  is  clear  from  the  cases  citcd,^  and  that  in  AUeyn,  which  corresponds  very 
accurately  with  the  present.'  The  same  point  was  adjudged  in  the  same  way, 
by  the  same  court,  in  the  subsequent  case  of  Rex  against  Chapman.^ 

*<As  a  question,  therefore,  of  authority,  the  doctrine  seems  well  settled;  and 
we  cannot  say,  that  upon  principle,  there  is  not  good  sense  in  requiring  tlie 
plaintiff  in  his  suit  to  assign  some  reason  why,  when  he  declares  upon  a  joint 
judgment,  he  does  not  join  others  whom  he  states  in  his  declaration  to  be  jotnl- 
ly  liable. 

*^The  objection  may  be  urged,  that  the  judgment  upon  a  general  demurrer,  in 
tliis  c.asc,  will  be  a  good  bar  to  any  future  suit,  brought  against  the  present  de^ 
fondant,  upon  tlie  same  debt,  or  against  him  and  tlie  other  judgment  debtor. 
We  are  of  a  different  opinion  as  to  both,  if  the  declaration  be  property  framed ; 
for  a  judgment  that  a  declaration  is  bad  in  substance,  (which  alone,  and  not  mat<- 
tcr  of  form,  is  the  ground  of  a  general  demurrer,)  can  never  be  pleaded  as  a  bar 
to  a  good  declaration  for  the  same  cause  of  action.  The  judgment  is  in  no  sense 
a  judgment  upon  tlie  merits." 

Wc  have  already  seen^^  that  even  on  a  joint  contract,  if  one  of  the  two  par- 
ties originally  bound  be  dead,  the  survivor  need  not  be  declared  against  as  such; 
but  if  declared  against  as  such,  a  joint  indebtedness  must  be  proved;  and, 
whether  declared  against  as  survivor  or  not,  tlie  decease  of  tlie  pai'ty  originally 
bound  must  be  proved  on  the  trial. 

But  the  above  rule  requiring  a  plea  in  abatement  for  nonjoinder,  does  not  ap* 
ply  to  an  action  of  debt,  qui  tarn,  for  a  penally;  for,  as  tlie  tort  is  several  as 
well  as  joint,  the  debt  follows  the  nature  of  the  tort.'*^ 

(38)  2  Anslr.  148.  (41)  Ante,  p.  HI 

(39)  5  Burr.  2611.  {VZ)  4 Mass.  137.  431;  5  Mass.  270,  2  Grconl. 

(40)  3  AiK»tr.  Un.  See,  also,  iIks  note  of  Messrs.     100;  3  N.  If  amp.  35. 

rattisou  and  WUliuin.^  to  the  last  cditiou  of  Saitnd-  An  i.s.4iii<  joined  upon  a  [>Iea  that  there  ia  «m- 
ers.     1  Saiind.  291,  note  (r.)  other  joint  piomissor,  not  named  in  the  writ,  the 
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If  the  plaintiff  declares  on  a  several  demand  against  the  defendant  alone,  and 
on  a  joint  demand  against  him  and  another,  yet  he  may  recover  on  both  de- 
mands, unless  die  defendant  plead  in  abatement  the  nonjoinder  of  him  who  is 
liable  on  the  joint  demand.^ 

In  regard  to  a  plea  in  abatement  on  account  of  the  nonjoinder  of  partners  as  de- 
fendants, the  statute^  provides,  that  where  one  or  more  partners  are  sued,  and 
a  plea  in  abatement  is  filed,  alledging  the  nonjoinder  of  other  partners,  the  suit 
for  that  cause  shall  not  abate,  but  the  plaintiff  may  forthwith  sue  out  a  summons 
against  the  other  partners  named  in  tlie  plea,  and  proceed  in  all  other  respects 
thereafter,  as  though  such  other  partners  had  been  included  in  the  original  suit. 
And  if  such  partners  named  in  the  plea  cannot  be  found,  the  plaintiff,  upon  the 
return  of  the  summons,  may  suggest  in  his  declaration  the  names  of  tliose  not 
found,  and  proceed  as  in  other  cases  where  service  is  only  made  on  part  of  the 
defendants;  and  no  other  plea  in  abatement,  for  nonjoinder  of  parties,  will 
be  allowed  in  the  cause.  It  would  seem,  therefore,  that  even  after  issue  joined, 
and  a  verdict  against  the  plaintiff  upon  a  plea  ih  abatement,  on  account  of  the 
nonjoinder  of  partners,  a  summons  may  issue,  and  proceedings  had  as  above 
mentioned,  against  tbos^  who  should  have  been  originally  sued. 

If  the  husband  be  sued  alone,  upon  the  eontract  of  the  wife  before  coverture, 
and  the  objection  appear  upon  the  face  of  the  declaration,  the  defendant  may 
demur,  move  in  arrest  of  judgment,  or  bring  a  writ  of  error.^  If  the  contract 
be  misdescribed,  as  being  that  of  the  husband,  the  plaintiff  may  be  nonsuited 
upon  the  general  issue,  at  the  trial,  for  variance.  But  if  the  wife  be  sued  alone, 
on  her  contract  before  marriage,  she  must  plead  her  coverture  in  abatement,  or  a 
writ  of  error,  it  seems,  may  be  brought;^^  and  the  coverture,  in  such  case, 
cannot  be  pleaded  in  bar,  or  given  in  evidence  upon  the  trial,  as  a  ground  of 
nonsuit.^^  If  she  marry  pending  an  action  against  her,  it  will  not  abate  the 
suit,  but  the  plaintiff  may  proceed  without  noticing  the  husband,^^  and  on  re- 
covering judgment  tlie  husband  may  be  made  a  party  by  scire  facias.^^  But  if 
a  feme  covert  be  sued  upon  her  supposed  contract,  made  during  coverture,  she 
may,  in  general,  plead  the  coverture  in  bar,  or  give  it  in  evidence  under  the 
general  issue,  or  under  non  est  factum,  in  the  case  of  a  dced.^  >yhether  if  the 
husband  and  wife  be  improperly  sued  jointly  on  a  contract  made  after  the  mar- 
riage, the  action  will  fail  as  to  both,  seems  doubtful.^^ 

burden  of  proof  is  on  the  defendant}  G  N.  Hamp.  not  extend  to  actions  of  f^eral  indebitatus  as< 

518;  and  the  plaintiff  may  falsify  the  plea,  by  sumpsit,  unless  the  defendant,  before  pica,  is  fur- 

diowin^  that  there  are  other  jomt  contractors  not  nished  with  a  bill  of  particulars,  or  copies  of  the 

named  in  the  pleadings.    1  £ng.  C.  L.  Rep.  492;  contract  which  the  plaintiff  intends  to  oflcr  at  the 

4  N.  Haxnp.  308.  tii^l.    But  qoere.    Contra,  7  Cowen  31G. 

(13)  12  Pick.  309.    In  3  Wash.  C.  C.  Rep.  110,  (44)  Stat  G61,  ^. 

it  is  held,  Uiat  the  rule  that  an  omission  of  a  de-  (45)  7  R.  348;  18  Eng.  C.  L.  Rep.  461. 

fendant  can  only  be  taken  advantage  of  by  plea  (46)  See  6  Ohio  Rep.  518. 

in  abalemcnt,  is  confined  to  those  species  of  ac-  (47)  3  T.  R.  631. 

tions  in  which  the  plaintiiT  gives  notice  to  the  dc-  (18)  2  Stra.  811;  4  East  521. 

fendant  of  the  nature  of  his  demand,  as  in  actions  (49)  2  Cowen  581. 

on  bonds,  or  special  actions  on  the  case,  and  does  (50)  I  Salk.  7;  2  Stra.  1104. 

(51)1  Chit.  PI.  8  Am.  cd.  SO]  see  ante,  p.  75. 
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Sec.  I.      PLAINTIFFS. 

1.  General  Rule.  lie  who  has  sustained  the  loss  by  a  tort  or  wrong,  is,  in 
general,  the  proper  person  to  call  for  compensation  from  tlie  wrongdoer.  A 
cestui  que  trust,  or  other  person  having  only  an  equitable  interest,  cannot,  in 
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geneml,  Boe,  at  law,  hia  trustee,  or  even  a  third  person ;  unless  in  an  action 
against  a  mere  wrongdoer,  and  for  an  injury  to  the  aetual  possession  of  the 
cestui  que  trust*^ 

2.  Moifer  and  Servant'^  Seduction.  If  the  injury  were  to  the  absolute  or 
relative  rights,  the  action  must,  in  general,  be  brought  by  the  party  injured. 

In  the  case  of  master  and  servant,  the  master  may  sue  alone  for  tlie  battery 
of  liis  servant,  or  for  debauching  his  servant,  (although  the  master  and  servant 
aie  not  related,)  where  there  is  evidence  to  prove  a  consequent  loss  of  service.* 

A  father  may  sue  for  the  seduction  of  his  daughter,  although  married,  provi- 
ded she  be  living  with  her  fa^r,  and  some  loss  of  service  be  proved.^  Where 
the  daughter  is  above  the  age  of  majority,  there  must  exist  some  kind  of  service, 
so  as  to  constitute,  in  law  and  in  fact,  the  relation  of  master  and  servant;  the 
slightest  acts,  however,  are  sufficient,  in  this  action,  lo  establish  the  relation  of 
master  and  servant.^  But,  if  the  daughter  be  under  the  age  of  majority,  the 
right  of  the  parent  to  the  services  of  his  daughter,  is  suQcient  to  maintain  tlie 
action  by  the  father,  without  proof  of  aetual  service.^ 

And  if,  at  the  time  of  the  seduction,  the  daughter  be  a  minor,  and  reside  in 
mother  person's  family,  as  a  hired  servant,  without  an  intention  to  return  to  her 
father,  the  latter  can  maintain  the  action,  if  she  returns  to  him  in  consequence  of 
the  seduction,  and  is  maintained  by  him,  or  if  he  is  liable  to  a  third  person  for 
her  lying  in*^ 

Where  a  widow  bound  her  daughter  an  apprentice,  who  was  seduced,  upon 
which  the  indentures  were  cancelled  by  consent,  and  the  daughter  returned  to 
tiie  mother's  house,  and  lay  in  there,  it  was  held  that  the  mother  might  main- 
tain an  action  on  the  case,  for  the  seduction.^  The  English  mle  requires  evi- 
dence, though  very  slight  evidence  will  be  sufficient,  to  support  the  allega- 
tion, ^cr  quod  $evitium  amint^  even  where  the  daughter  is  under  age.^ 

In  general,  liowever,  if,  from  extreme  youth,  no  services  could  be  rendered 
by  the  child,  the  parent  cannot  sue  for  a  personal  injury  inflicted  upon  the  child,' 
if  the  father  has  incurred  no  expenses.' 

8.  IfgurieSf  ^e.,  to  perBonal property.  The  absolute,  or  general  owner  of 
personal  property,  having  also  the  right  of  immediate  possession,  may,  in  gen- 
eral, support  an  action  for  any  injury  thereto,  although  he  never  had  the  actual 

(1)  1  East  ^i',  7  T.  R.  47;  S  Saund.  47,  d.  1878;  2  T.  R.  4j   11  East  23;  6  8.  «b  R.  175;  2 

(2)  3  Bla.  Com.  142;  6  East,  45;  11  East  23.  Pew.  583;  5  Ha^ .  &  Johns.  27;  1  Chit.  PI.  6  Am. 

(3)  14  Eag.  C.  L.  Rep.  68.  ad.  60. 

(4)  4  Coweii  412;  1  Wend.  447;  10  Johns.  11^,  (6)  9  Johns.  387;  2  Wend.  469;  8  8.  <i  R.  36; 
6S.dtR.  177.  lHalst.3S2.    Contra,  6  East  46. 

(6)  9  Jolins.  387;  21  Wend.  79;  2  Wend.  459;       <7)  6  Cowen  106. 
8  8.  &^  R.  3G;  1  Halst.  322;  1  Woid.  447.    Con-        (8)  1  Chit.  PI.  8  Am.  ed.  60;  5  East  45. 
Ira,  5  East  4^,  sec  T.  R.  46;  2  T.  R.  166;  3  Burr.       (9)  10  Bng.  C,  L.  Rep.  436;  Cio.  Eiiz.  5i%. 
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poaseflsion.^^  Therefore,  the  owner  may  maintain  treapass  for  taking  properly 
loaned  or  lent  to  another,  for  an  indefinite  or  indeterminate  period.^^ 

An  action  for  an  injury  to  personalty,  may  also  be  brought  in  the  name  of  the 
person  having  only  a  special  property,  or  interest  of  a  limited  or  temporary  na- 
ture therein.^* 

So,  there  are  cases  where  a  person  having  the  baie  possession  of  goods, 
which  is  prima  facie  evidence  of  property,  may  sue  a  mere  wrongdoer,  who 
takes  or  injures  them,  although  it  should  appear  that  the  plaintiff  has  not  the 
strict  legal  title;  there. being  no  claim  by  the  real  owner,  and  the  defendant 
having  no  right  or  authority  from  him.^' 

Although,  in  the  above  instances,  the  action  may  be  brought  by  the  general  or 
special  owner  of  the  goods,  against  a  stranger,  yet  a  judgment  obtained  by  one, 
in  an  action  against  a  stranger  for  a  conversion,  is  a  bar  to  an  action  by  the 
other.^^  And  there  is  this  distinction  as  to  damages,  in  trover,  by  one  having  a 
special  property;  that  if  such  person  sue  the  general  owner,  he  recovers  accord- 
ing to  his  special  property:  but  if  he  sues  a  stranger^  he  recovers  according  to 
the  value  of  the  general  property,  holding  the  balance,  beyond  the  value  of  his 
apedal  property,  in  trust  for  the  general  owner.'^ 

When  the  general  owner  has  not  the  right  of  immediate  possession,  as  where 
he  has  demised  the  goods,  or  let  them  to  hire  for  a  term  unexpired,  he  cannot 
maintain  trespass  or  trover,  (which  are  forms  of  action  founded  upon  possession, 
actual  or  constructive,)  even  against  a  stranger  ;i^  although,  if  the  injury  were 
sufficient  to  affect  his  reversionary  interest,  he  may  support  a  special  action  on 
the  case  to  recover  damages  to  the  extent  of  the  injury  he  has  sustained.^'' 

4.  Jhjuries  to  real  property.  The  person,  in  the  clear  and  exclusive  posses- 
sion of  real  property  corporeal,  whether  lawfully  or  not,  may  sue  for  an  injury 
committed  by  a  stranger,  or  by  any  person  who  cannot  establish  a  better  title,^^ 
and  (he  cestui  que  trust,  in  possession^  should  be  the  plaintiff,  and  not  the  trustee. 

A  person  having  the  immediate  reversion  or  remainder  in  fee,  or  in  tail,  or  for 
a  less  estate,  may  sue,  in  case,  for  waste,  or  any  nuisance  of  a  permenant  na- 
ture, or  which  affects,  litigates,  and  injures  the  rights  and  which  is  injurious  to 
his  reversionary  interest;  but  he  cannot  sue,  in  trespass,  when  the  possession  is 
lawfully  in  his  tenant  or  other  person. ^^ 

(10)  2  Saund.  47,  a,  n.  1;    11  Johns.  S85;   9        (15)  7  Cowen  681,  n.  a. 

Cowen  52)   7  Cowen  328;   7  Wend.  354;  8.  C.  (16)  7  T.  R.  9;  17  Wend.  91;  8  Jolins  432;  10 

9  Cowen  2303  1  Wend.  466$  7  Johns.  555.  Eng.  C.  L.  Rep.  477. 

(11)  9  Cowen  687j  10  Wend.  110.  AiUer,  (17)  7  T.  R.  9;  1  Taunt.  190, 191;  3  Halst.  2CT. 
where  be  has  lent  the  property  for  a  determinate  (18)  I  East  244$  7  Eng.  C.  L.  Rep.  203;  4 
period.    8  Johns.  432.  Johns.  150;  16  Eng.  C.  L.  R.  345. 

(12)  11  Mass.  415;  6  Mass.  303;  10  Mass.  125$  (19)  19  Wend.  507;  1  Johns.  511;  8  Pick.  285; 
13  Mass.  391;  18  Mass.  232;  2  Saund.  47,  b.  c.  d.;  7  Conn.  328;  2  N.  Hamp.  430.  3  N.  Hanp.  103; 
5  Ohio  Rep.  88.  Com.  Dig.  Action,  Case,  Nuisance,  Trespass, 

(13)  2  Saund.  47,  e.  d.;  17  Wend.  91.  B.3.;   1  Saund.  323,  b.;  4  Burr.  2141;  see  ante, 

(14)  2  Saund.  47,  e;  7  Cowen  328.  p.  24. 
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The  tenant  may  frapport  trespass  against  a  stranger,  for  an  injury  to  his  pos- 
session ;  and  the  immediate  reversioner  may,  at  the  same  time,  support  an  ac- 
tion on  the  case,  if  the  injury  were  sufficient  to  prejudice  his  right  and  interest; 
and  a  recovery  hy  one,  will  be  no  bar  to  an  action  by  the  other.^ 

The  nominal  pisuntiff  in  ejectment,  may  sue  for  mesne  profits.^^  The  right 
of  the  owner  of  vacant  land,  to  maintain  an  action  for  an  injury  done  to  his 
land)  has  been  already  stated.^ 


5.  Who  to  join  or  sever;  and  when  a  tenant  in  common^  ^e.y  may  sue  his 
cotenant.  Where  two  or  more  persons  are  jointly  entitled,  or  have  a  joint 
legal  interest  in  the  property  affected,  tliey  must,  in  general,  join  in  the  action, 
or  the  defendant  may  plead  in  abatement;  and  though  the  interest  be  several, 
yet,  if  the  wrong  complained  of  caused  an  entire  joint  damage,  the  parties  may 
sever  or  join  in  the  action;  but  where  the  interest  and  damage  are  both  several, 
each  party  must  sue  separately.^  Therefore,  two  persons  cannot  join  in  an  ac 
tion  for  false  imprisonment,  assault  and  battery,  or  slander,  except  for  slander  of 
their  joint  title,  oi  words  spoken  of  them  in  the  way  of  their  joint  trade,  as  parU 
nets,  &c.^  Copartners,  however,  may  join  in  a  suit  against  other  copartners,  for 
falsely  or  fraudulently  recommending  an  insolvent  person  as  worthy  of  credit.^ 
A  husband  and  wife  may  sue  jointly  for  a  malicious  prosecution  and  imprison- 
ment of  both,  or  the  husband  may  sue  alone.^ 

Although  a  joint  action  cannot,  in  general,  be  maintained,  where  the  wrong 
done  to  one,  is  no  wrong  done  to  the  other;  yet,  for  expenses  jointly  incurred 
by  two  persons,  in  procuring  their  liberation  from  a  malicious  arrest  of  both,^ 
they  may  jointly  sue,  if  the  joint  expenses  be  laid  as  a  special  joint  damage.^ 

In  actions  for  injuries  to  personal  property,  joint  tenants  and  tenants  in 
common  must  join,  or  the  defendants  may  plead  in  abatement;^  but  parties 
having  separate  and  distinct  interests,  cannot  in  general  join;^  unless,  indeed, 
the  injmry  occasion  an  entire  joint  damage  to  them.  Thus,  the  dippers 
at  Tunbridge  Wells  were  allowed  to  join  in  an  action  against  a  person  who 
exercised  the  business  of  a  dipper,  not  being  duly  appointed*^ 

In  actions  for  injuries  to  real  property,  joint  tenants  and  parceners  most  join 
in  real  as  weU  as  personal  actions,  or  the  nonjoinder  may  be  pleaded  in  abate- 
ment«3i  Tenants  in  common  must  also,  in  general,  join.^  In  ejectment,  ten- 
ants in  common  may  declare  by  joint  or  separate  demises;^  and  they  may  sue 

(20)  4  Burr.  2141)  Com.  Dig.  Action,  Caje,       <28)  Co.  Lit  145,  b. 


Niiiaaaoa. 
(2l)Stal.666,i74. 

(22)  See  anlei  p.  24. 

(23)  1  Sttind.  291, %-,  2  Saind.  116, n.2. 

(24)  2  Saund.  116,  a,  117,  a. 

(25)  17  Mass.  182;  see  6  Mass.  4G0. 

(26)  Cro.  Car.  653. 

(27)  17£i^r.  c.  L.Be|).  14a. 


(29)  Cro.  Eliz.  473;  2  Samid.  116,  a;  977,  a. 

(90)  2  WUs.  429;  2  Sannd.  116,  n.  2. 

(91)  Co.  Lit  188. 197}  10  Ohio  liep.  412. 

(92)  15  Johns.  479)  8  Cowen  904$  19  Johns. 
286;  2  Mass.  511;  17  Mass.  182;  7  Mass.  195; 
11  Mass.  419;  Lit  See.  915, 916;  14  Johns.  426; 
see  11  Ohio  Rep.  964. 

(93)  Stat  6A2,  ^70;  7  Ohio  fiep.  (Pan  2)  196 
2  Ohio  Rep.  287.904. 
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separately  ia  tiespaaa  for  meane  proita.34  Where  land  ia  let  for  mie  or  more 
years  and  xent  therefor  is  to  be  paid  by  a  proportional  part  of  the  crop  raised 
OB  the  premises,  the  laadl<Md  and  tenant  are  tenants  in  common  of  the  ciop»  and 
should  jointly  sue  a  stranger  for  spoiling,  taking,  or  iiyuring  the  crop^^ 


(34)  1  ChiL  PI.  8  Axn.  ed.  65,    It  was  held  in  and  enough  to  satisfy  the  judgment  was  applied 

the  rase  of  Green  v.  Cady,  ct  al.,  9  Wend.  41i,  to  its  paynieot3  but  the  plaintiff  never  got  any  of 

that  trustees  de  facto   of  a  religious  Society,  the  crop,  and  brought  this  action  of  trorer  to  re- 

wbether  such  society  be  incorporated  or  not,  may  cover  from  Hait  and  Humphrey  his  undivided 

maintain  an  action  against  a  trrspasser,  for  an  third  of  the  grain*    The  court  held  dial  the  cnliie 

injury  to  the  meeting  house  of  the  society.    See  crop  could  not  be  removed  by  (he  Icnanti  or  those 

ante,  p.  41.  acting  in  his  behalf,  or,  ns  successors  to  his  rights, 

<35)  In  VTilaoB  v.  Crosby  el  aL,  Wright  f88,  without  first  latisfyiBg  the  landlord's  rent ;  and 

it  was  held  that  (he  owner  of  a  mill  aiight  main-  that  the  sale  by  die  constable  wrought,  as  to  the 

tain  an  action  of  trespass  quare  claiisum  fregit  plainiiflTyaconversion  and  destruction  of  the  whole 

against  a  trespasser,  although  the  owner  had  put  property,  and  gave  judgment  for  the  plaintiff,  for 

a  penon  in  possession  of  (he  mill  to  tend  it  as  the  val«Je  of  his  share  of  the  crop.    But  sec  5 

miller  who  recciv«d  for  his  eompeasatioB  a  pro*  Pick.  fiCt;  17  Maine  S07}  9  Greenl.  197;  7  Pick. 

portional  part  of  the  profits;  but  ia  Uw  case  of  100;  S4  Pick.  191. 

Miller  V.  Fulton  et  al.,  4  Ohio  Rep.  434,  it  ap-  In  the  case  Hare  v.  Celey,  Cro.  Eliz.  143,  it 

pearing  that  the  miller  employed  and  paid  hands  was  held,  that  where  hmds  are  let  on  shares  for 

to  assist  him,  it  was  held  that  the  owner  of  the  asingle  crop,  the  owner  of  the  land  and  occupier 

mill  eould  not  maintain  the  action.    In  the  fenner  may  support  a  joint  action  s^^ainst  a  stranger,  for 

case,  the  miller  was  treated  as  the  mere  servant  of  an  injury  to  the  crop,  though  the  owner  of  the 

the  owner  of  the  mill,  and  in  the  latter,  as  the  ten<  fee  alone  could  maintain  trespass  quare  clausum 

ant.    In  Penfield  v.  Rich,  1  Wend.  300,  it  was  fiegit.     See  Chit  PI.  8  Am.  ed.   174.      In  the 

held,  that  where  mills  am  woikad  on  shales,  the.  case  of  Stewart  o.  Doughty  et  al.,  9  Johns.  IIS, 

owner  and  occupant  must  be  considered  as  part-  where  a  iarm  was  let,  fiw  six  years,  for  one  half 

ners  or  quasi  tenants  in  common  of  the  mill.    In  the  crops,  to  be  delivered  by  the  tenant,  each 

Ambler  o.  Bradley,  6  Verm.  119;  S.  P.  10  Verm,  year,  in  the  bushel,  drc,  it  was  held,  that  the  ten- 

170,  it  was  held,  (bat  ia  saeh  case  it  was  not  a  ant  and  owner  were  not  tenants  in  common  of  the 

partnership,  but  the  share  which  the  occupier  re-  crops,  but  the  property  m  the  crops  were  exeki- 

ceived  was  a  mere  compensation  for  his  labor.  sively  in  the  tenant,  until  he  separated,  and  deliv- 

The  Statute  of  the  State  of  Ohio  (Stat  SOQ,  $04)  ered  to  the  landlord,  his  proportion;  and  that  an 

provides,  thai  **m  all  eaies  when  any  lands  may  tction  of  trespass  quare  daasom  fiegit  conld  be 

have  been  let,  reserving  rent  in  kind,  and  when  maintained  by  the  teaaat  againsi  the  hmdterd,  for 

the  crops  growing  or  grown  thereon,  shall  be  le>  entering  and  gatheripg  the  crap.    In  the  cane  of 

vied  on  or  attached,  by  virtue  of  any  executicm,  Bradish  t\  Schenck,  8  Johns.  151,  it  was  held,  that' 

attachment,  or  other  process,  against  the  lancDord  letting  land  upon  shares,  if  for  a  single  cr(^,  is  no 

or  tenant,  the  mierest  of  soefa  landloid  or  tenant  lenaa  of  the  land,  and  die  oiwnnr  akme  can  main- 

against  whom  process  was  not  issued,  shall  not  tain  an  action  of  trespass  quare  clansnm  firegit. 

be  affected  thereby;  but  the  same  may  be  sold.  In  the  case  of  Jackson  ex  dem.  v,  Brownell,  I 

subject  to  the  claim  or  interest  of  the  landlord  or  Johns.  S65,  and  in  the  case  c^  Overseers  of  Poor 

teannt  against  whom  such  proeeso  did  hot  issue.''  n.  Overreers,  Ac,  14  Johns.  3S6,  iC  was  hoU,  that 

The  case  of  Case  v.  Hart  dt  Humphrey,  11  the  letting  land  upon  shares  for  ayear  is  alease  of 

Ohm  Rep.  364,  was  this :  Tim  plaintiff  leased  to  the  land;  and,  consequently ,  1  Jolms.  611, 3  Johns, 

one  Petty,  fiw  one  year,  eertnin  lands,  for  which  468,  in  such  case,  the  landlord  cannot  maintain  an 

Petty  was  to  deliver  to  Case  one  third  of  all  the  action  of  trespass  quare  dansum  fregh  against  a 

graia  raised,  ia  the  half  bvobd.    The  whole  crop  stranger. 

was  levied  upon  as  the  prvkperty  of  Petty,  aad  In  the  case  of  Caswell  r.  Oistrich,  13  WGnd.379, 
sold  on  execution  by  Humphrey,  one  of  the  de-  where  a  form  was  let  by  the  plaintiff  to  the  de- 
fendants, who  was  a  constable,  to  Hart,  the  other  femlant  for  one  year,  the  defendant  agreeing  to 
defendant,  who  was  security  for  Petty  on  the  sow  oats,  &c.,  and  to  give  (he  plaintiff  one  third 
judgment    Petty  afterwards  harvested  the  crop,  in  the  half  bu»hel,  Im.,  il  was  held,  a  letting  on 
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When  a  lenaot  in  common  may  sue  his  cotcnanU 

Aad  a  tenant  in  common  of  realty,  may  support  ejectment  against  his  coten« 
ant  in  the  case  of  an  actaai  ouster,  and  possession  being  withheld  from  him  by 
his  cotenant;^  and  after  a  recovery  in  snch  action,  trespass  for  mesne  profits 
may  be  broogfat.'^  And  if  one  tenant  in  common  totally  destroy  the  property, 
held  in  common,  as  if  he  bum  up  a  fence  or  hedge,^  the  other  tenant  in  com- 


ii  and  not  technically  a  lease,  to  render  rent;  24  Pick.  191;  Newcomb  et  al.  v.  Rainer,  2  Johns, 

that  the  landlord  and  tenant  were  tenants  in  com-  421,  in  note.    Whether  the  owner  and  occupier 

■MNi  of  the  crops,  and  conseqaently  an  action  of  are  tenants  in  common  of  the  crop,  may,  per- 

asmmpeit  coold  not  be  maintained  by  the  fonner  haps,  be  solved  by  the  answer  to  the  question, 

against  the  latter  for  rent.     In  the  ease  of  De  whether,  in  case  the  crop  is  destroyed,  the  tenant 

Mott  et  a]  r.  Hagerman  et  al.,  8  Cowen  220,  it  is  still  bound  under  the  agreement  to  deliver  the 

was  held,  that  the  letting  land  on  shares,  the  crop  grain,  &c.    If  he  is  not,  it  is  a  tenancy  in  com- 

to  be  equally  divided,  is  not  a  lease,  and  as  to  the  mon  of  the  crop ;  if  he  is,  the  usual  relation  of 

ipaan  raised  the  landlord  and  tenant  were  lenantg  landh>rd  and  tenant  subsists  between  them,  and 

in  common.  between  strangers  and  them,  and  tlie  crop  is  exdu' 

In  the  case  of  Putnam  et  al.  r.  Wise,  1  Hill,  N.  sively  the  property  of  the  tenant.  When  a  transac- 

Y.,  234,  the  facts  were  these:  The  owners  of  a  farm  tion  of  this  kind  is  for  mere  personal  services, 

agreed  with  two  personSi  by  contract  under  seal,  which  would  expire  with  the  deatli  of  the  party 

that  the  latter  should  occupy  and  work  it  for  a  year,  occupying,  it  is  clearly  no  lease.    3  McCord  21 1 . 

and  if  they  performed,  then  to  have  it  in  the  same  Chancellor   Kent,   in   his  Commentaries,   (4 

way  for  a  year  longer;  the  occupiers  agreeing,  m  Kent's  Com.  4th  ed.  96,)  lays  down  the  law  upon 

ceasideiation  thereof,  to  yield  and  pay  the  owners  this  subject  thus :    '*If  land  be  let  upon  shares, 

one  half  of  all  the  grain,  4tc.,  raised.   The  two  oe-  for  a  single  crop  only,  that  does  not  amount  to  a 

cupiers  subcoatractod  with  others,  to  aid  them  in  lease)  and  the  possession  remains  in  the  owner, 

cultivating  the  farm,  and  agreed  to  give  the  lat-  But  if  the  contract  be,  that  the  lessee  possess  the 

Icra  portion  of  their  share  of  the  crop.  land  with  the  usual  privileges  of  exclusive  enjoy- 

The  crop  was  sold  to  the  defendant  by  one  of  ment,  it  is  tiie  creation  of  a  tenancy  for  a  year, 

the  original  tenants,  and  delivered  by  some  of  tha  though  the  land  be  taken  to  be  cultivated   on 

subtenants.    An  action  was  brought  in  the  name  shares.'*    See,  also,  upon  this  subject,  1  Hilly. 

ef  the  laadford,  together  with  die  original  tenants  139;   1  CKIl  &  Johns.  266}  2  Dane's  Abr.  233;  6 

wmd  subtenants,  jointly,  agahnt  the  purehaaer.    It  U.  6T7$  Cro.  Elix.  143. 

was  held,  that  the  plaintifls  were  aU  IcnanU  in  (96)  Salk.  285;    1  East  568;   16  Pet  456;  7 

common  of  the  crop  until  a  division,  or  some-  Crench  456;  6  Mass.  351;  2  Taunt.  397;  15  Mass. 

thing  equivalent;  and  this,  though  the  original  490;  2  Ohio  Rep.  110;  Conds.  969.    No  actual 

eontFaei  conlaued  the  technical  phraseology  of  a  ouster  need  be  proved.    IfiJohns.  501,  per  Spkh- 

leMe  reserving  rant     That  the  plautifis  eould  gbr  J.    See  3  Burr.  ItOt^  12  Mod.  657;  7  Cow- 

not  have  sued,  separately,  m  trover,  for  the  crop,  en  229;  7  Mod.  39;   1  T.  R.  758;  3  Wils.  118;  17 

ifit  had  been  tortioosly  taken.    And  the  court  lay  Wend.64S;  6  Cowen  632;   10  Mass.  283.  4G8;  1 

down  these  general  rales :    That  an  agreement  Mass.  323;  6  Whea.  124;  1  Conn.  364;  3  8.  d&  R. 

betwvan  the  owner  of  a  farm  and  the  oeeupier,  981;  3  Conn.  191;  13  Johns.  116;  13  d.  &,  R.  356; 

that  the  latter  shall  work  it  on  shares,  where  the  1  Dall.  67;  2  Caine's  Cas.  335.    , 

ipuuUUyy  or  amount  of  either  share,  depends  upon  (37)  3  Wils.  118. 

the  quantity  raised,  constitutes  them  tenants  in  (38)  In  Holder  e.  Coates,  22  Eng.  C.  L.  Rep. 
common  of  the  produce,  whether  the  agreement  264,  it  was  held,  that  if  a  tree  grows  near  the  con- 
is  to  continue  for  a  single  crap,  a  year,  or  two  or  tnes  of  the  lands  of  two  parties,  so  that  the  roots 
more  years.  But  where  there  is  no  provision  in  extend  into  the  soil  of  each,  the  property  in  the 
the  agreement  for  dividing  or  sharing  the  spc-  ifee  belongs  to  the  owner  of  that  land  in  which 
cific  products  of  the  premises,  but  the  occupier  is  the  tree  was  first  sown  or  planted.  See,  also,  \b 
to  pay  a  specific  quantity  in  bushels  or  weight,  Eng.  C.  L.  Rep.  211;  2  Rol.  Rep.  141.  In  Wa- 
ii€.,  there  the  common  rales  of  law  appKeable  to  terman  e.  9oper,  1  Ld.  Raym.  737,  it  was  held, 
landlord  and  tenant  will  prevail.  Those  rales  that,  in  such  case,  the  parties  would  be  tenants  in 
seem  founded  in  good  sense,  and  are  sustained  by  common  of  the  tree;  and  such  would  probably  be 
the  case  of  Dockham  o.  Parker,  9  Greeirf,  137;  Ma-  held  to  be  th?  law  here,  in  relation  to  forest  trees 
vcrick  V.  Lewis,  3  HcCord,  211;  Walker  r.  Fitts,  on  boundary  lines.    And  in  the  case  of  Lyman  r. 
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MHiere  interest  in  property  assigned,  or  pefties  injured  are  dead. 


mon  may  nwinlnin  an  actkm  of  trespass  against  him  ;^  and  for  partial  injniies 
to  the  common  property,  may  sne  in  ease.^ 

With  respect  to  the  tenancy  in  common  of  a  chattd,  the  rule  is,  that  one  ten- 
ant in  common  cannot  sue  his  eotenant,  if  he  merely  take  the  chattel  away,  for 
each  has  a  right  of  possession.  But  if  one  of  the  tenants  in  common  destroy, 
misuse,  spoil,  or  sell  the  chattel,  the  other  may  maintain  an  action  at  law.^ 

6.  Where  the  interest  in  the  property  hae  been  aeeigrud.  The  right  to  sue, 
for  a  tort,  cannot  be  assigned,  so  as  to  entide  the  assignee  to  sue  in  his  own 
name.  The  continuance  of  a  nuisance  makes  it  a  fresh  one ;  and,  therefore, 
the  devisee  or  heir  may  sue  for  its  continuance,  though  erected  in  the  lifetime 
of  the  ancestor.  The  reversioner,  or  the  remainder  man,  as  we  have  already 
seen,  can  sue  for  waste,  or  other  permanent  injury  affecting  his  estate,  com- 
mitted in  the  lifetime  of  the  tenant,  or  while  the  tenant  was  in  possession.  A 
remainder  man  may  support  an  action  for  undermining  a  wail,  during  the  ten- 
ancy for  life,  if  the  excavation  should  be  continued,  and  tlie  wall  fall  during 
bis  own  time,  for  it  is  a  continued  nuisance.^^ 

7.  Wliere  one  i^the  several  partiee  interested  is  dead.  Where  one  or  more 
of  the  several  parties,  joindy  interested  in  the  property  at  the  time  the  injury  was 
committed,  is  dead,  the  action  must  be  brought  in  the  name  of  the  survivor;  and 
the  executor  or  administrator  of  the  deceased  cannot  be  joined ;  nor  can  he  sue 
separately.  But  if  the  parties  had  separate  interests,  which  entitled  them  to 
sue  separately,  then  the  survivor,  and  the  personal  representatives  of  the  de- 
ceased, may  sue  separately,  provided  the  tort  was  not  of  such  a  nature  as  to 
die  with  the  person.  If,  after  suit  is  brought,  one  or  more  plaintiffs  die,  the 
death  is  suggested  on  tlie  journal  of  the  court,  and  entered  of  record ;  and  the 
action  then  proceeds  in  the  same  manner  as  if  such  death  had  not  happened.''^ 

8.  In  the  case  of  the  death  of  the  party  injured.  Personal  actions  for  torts, 
by  the  common  law,  in  general,  died  with  the  person.  But,  by  statute,  it  is 
provided,  that  ''if  any  person,  having  a  right  to  commence  and  maintain  an  ac- 
tion of  trespass,  or  trespass  on  the  case,  for  mesne  profits;  or  for  an  injury  suf- 
fered or  done  to  his  estate,  real  or  personal;  or  for  any  deceit  or  fraud  commit- 
ted in  the  sale  or  exchange  thereof,"  shall  die,  his  executor  or  administrator  may 

Hale,  li  Com.  177,  it  was  held,  upon  elaborate  (SSM  CUt  PI.  8  Am.  ed.  78.    SeelOEnp.C. 

argument,  thai  if  a  tree  stands  on  the  land  of  A.,  L.  Rep.  211. 

and  exUmds  ito  rooU  into,  and  iu  branches  over,  <d9)  t  Saund.  47,  h ;  4  East  117.  121;  8  T.  R. 

the  land  of  B.,  the  Uee,  with  all  its  roota  and  145;  1  T.  R.  658;  Co.  Lil.  SOO,  a. 

branches,  and  the  fruit  thereon,  belong  exclusive-  (40)  Id.  t  Johns.  468;  3  Johns.  175;  15  Johns. 

1>  to  A  ;  and  B.  becomes  a  trespasser,  if  he  ap-  179;  9  Cowen  890;   21  Wend.  72;   9  Verai.  417; 

propriatcfltohis  own  use,  any  of  the  overhanging  8  Wend.  443;  7  Wend.  354;  11  Ohio  Rep.  364; 

fruit     This  decision  meets  with  the  approval  of  15  Mass.  82. 

Chancellor  Kent.    iSee  3  Kent's  Com.  4(h  ed.  (41)  11  Eng.  C.  L.  Rep.  223. 

«8,  uoie.  ( 42)  Stat.  668,  ^,      - 


PARTIES  TO  ACnONS-EX  DEUCTO-PLAINTIFFS.  OT 


In  case  of  Insolvency— Marriage. 


i|oe  therefor*^  It  will  be  observed)  that  this  statute  does  not  save  the  right  of 
action  for  injuries  to  the  person,  whether  by  assault,  battery,  false  imprison- 
ment* slander  or  otherwise;  and,  consequently,  for  these  injuries  to  a  decedent, 
his  executor  or  administrator  cannot  sue. 

The  statute  also  makes  special  provision,  where  a  plaintiff  dies  pending 
an  action  for  a  tort,  and  provides  that  no  suit  or  action  pending,  (except  actions 
for  libel,  slander,  malicious  prosecution,  assault,  or  assault  and  battery,  action 
on  the  case  for  a  nuisance,  or  against  justices  of  the  peace  for  misconduct  in  of- 
fice,) shall  abate  by  death  of  either  or  both  of  the  parties  thereto ;  but  the  cause 
of  action  shall  survive,  and  the  executor  or  administrator  of  such  deceased  par^ 
iy,  whether  plaintiff  or  defendant,  shall  have  a  right  to  prosecute  or  defend  any 
such  suit  or  action  until  final  judgment  and  execution.^^  The  mode  of  proceedr 
log  in  SQch  case  will  be  hereafter  stated. 

9.  In  case  of  insolvency.  Certain  articles,  under  the  statute,  are  excepted 
from  the  insolvent's  assignment.**^  As  to  the  excepted  articles,  and  property 
afterwards  acquired,  the  insolvent  retains  his  rights  and  remedies;  but  parts 
with  all  rights  and  remedies  in  the  property  assigncd.^^^ 

The  assignment  does  not  pass  property  held  by  the  insolvent  in  trust  ;^7  no^ 
a  right  which  is  not  recognized  either  at  law  or  in  equity.^^ 

The  assignment  vests  in  the  commissioner  of  insolvents,  by  virtue  of  the  ex- 
press words  of  the  statute,  all  the  rights,  legal  and  equitable,  whir.h  the  insolvent 
had,  in,  or  to,  any  property,  rights  or  credits.^^  It  is  yet  to  be  decided,  whether 
these  words  of  the  statute  include  remedies  for  personal  torts,  accruing  before 
the  assignment.^ 

10.  In  case  of  marriage.  The  wife,  having  no  legal  interest  in  the  person  or 
property  of  her  husband,  cannot,  in  general,  join  with  him  in  any  action  for  any 
injury  to  them,^^  except  in  an  action  for  a  joint  malicious  prosecution  of  both, 
in  which  they  may  join  in  respect  of  the  injury  to  both,  or  the  husband  may 
sue  alone  for  the  injury  to  himself,  and  expenses  of  defence.^ 

For  injuries  to  the  person,  or  to  the  personal  or  real  property  of  the  wife, 
committed  before  the  marriage,  when  the  cause  of  action  would  survive  to  the 
wife,  she  must  join  in  the  action ;  and  if  she  die  before  judgment  therein,  it  will 
abate.^  The  wife  has  no  interest  in  her  personal  property,  after  the  marriage, 
and  the  husband  alone,  should,  in  general,  sue  for  injuries,  &c.,  thereto.^ 

When  an  injury  is  committed  to  the  person,  ^.,  of  the  wife,  during  covers 
lure,  by  battery,  slander,  &c.,  the  wife  cannot  sue  alone  in  any  case ;"  and  the 

(43)  Slal,  6G9,  $90.  (50)  See  1  Chit.  PI.  8  Am.  ed.  733  3  Met.  fit2. 

(44)  Stal.6CT,$80.  (51)  3  Bla.  Com.  143. 

(45)  Stat.  442,  $13.  (52)  Com.  Di$.  Baron  &  F.  X. 

(4G)  1 1  Eng.  C.  L.  Rep.  348.  (53)  Com.  Dig.  Baron  &  F.  V.;  15  Wend.  2G0. 

(47)  10  Johns.  63.  289;   and  see  2  Johns  Cas.       (54)  1  Salk,  114. 

227;  7  Cowen  650.  (56)  11  East  301;  9  East  471.    A  marriage  de 

(48)  12  Ohio  Rep.  524b  facto  is  sufficient;  unless  it  be  void  ab  ioitio,  as  in 
(i9)  Stat.  4*12,  $1 1 .  the  case  of  polygamy.    I  8tra.  18. 480. 
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husband  and  wife  must  join»  if  the  action  be  brought  for  the  personal  suffering 
or  injury  to  the  wife;  and,  in  such  case,  the  declaration  should  conclude  to  their 
damage,  and  not  to  that  of  the  husband  alone.  The  declaration  should  include 
no  cause  of  action  for  which  the  husband  alone  ought  to  sue,  as  loss  of  assist- 
ance, or  expenses  in  curing  her;^  but  such  defect  will,  in  general,  be  cured  by 
a  verdict.^^  If  the  battery,  imprisonment,  or  malicious  prosecution  of  the  wife, 
deprive  the  husband  of  her  company  or  assistance,  or  occasion  him  expense, 
)ie  should  sue  separately  for  such  consequential  damages  ;^  and  he  may,  in  the 
same  action,  proceed  for  a  battery  or  other  injury  to  himself.^ 

For  criminal  conversation,  and  for  words  spoken  of  the  wife,  not  actionable 
of  themselves,  but  which  occasion  some  especial  damage  to  the  husband,  he 
must  sue  alone. 

With  respect  to  personal  property,  when  the  cause  of  action  had  only  its  in* 
caption  before  the  marriage,  but  its  completion  afterwards ;  as  in  the  case  of 
trover  before  marriage,  and  conversion  during  the  marriage ;  the  husband  and 
wife  may  join  or  sever.^  It  seemst  however,  that  in  detinue  and  replevin,  the 
husband,  in  such  case,  should  sue  alone.^^ 

Where  the  cause  of  action  has  its  inception,  as  well  as  completion,  aAer  the 
marriage,  the  husband  must  sue  alone,  the  personalty  being  vested,  by  the  mar- 
riage, in  the  husband.^'^  Where  the  husband  and  wife  joined  as  plaintiffs  in  re- 
plevin, and  the  defendant  avowed  the  taking ;  after  verdict,  it  was  presumed  that 
the  taking  was  before  coverture.^^^  And  it  seems,  after  verdict,  where  there  is  a 
proper  cause  of  action  in  the  wife,  though  circumstances  are  added,  which  are 
actionable  by  the  husband  only,  tlie  declaration  is  good  by  husband  and  wife ; 
and  the  additional  circumstances  are  then  regarded  as  only  matter  of  aggra- 
vation.^^ 

Though  the  wife  may  join  in  trespass  for  cutting  down  com  upon  her  land, 
yet  she  cannot,  for  carrying  it  away.^ 

In  an  action  of  ejectment,  for  the  recovery  of  the  land  of  the  wife,  she  should 
be  made  with  tlic  husband,  a  lessor  of  the  plaintiff,^  although  the  ejection  was 
after  the  marriage.^''^  But  where  the  action  is  merely  for  the  recovery  of  dama- 
ges to  the  land,  or  other  real  property  of  the  wife,  during  the  coverture,  tlie  hus- 
band may  sue  alone ;  or,  the  wife  may  be  joined,^  her  interest  in  the  land  being 
stated  in  the  declaration. 

If  tlie  husband  survive,  he  may  maintain  an  action  of  trespass,  &c.,  for  any 
injury  in  regard  to  the  person  or  property  of  the  wife,  for  which  he  might  have 
sued  alone  during  the  coverture. 

{X)  Salk.  119.  (63)  1  Chit  PL  8.  Am.  od.  73. 

(57)  18  Johos.4t3.  (G4)  18  Joluu.  443;   2  Ld.  Ra>in.  1031;  Stia. 

(58)  3  Bla.  Com.  140;   Com.  Di^.  Baron  &    1094. 

F.  W.  (65)  2  Wils.  424;  Cro.  Eliz.  133;  Salk.  119. 

(59)  1  Salk  119;  Cro.  Jac.501.  {G6)  1  Cbit.  PI.  8  Am.  ed.,  N.  Y.,  cil.  Plowd. 

(60)  2  Saund.  47,  h ;  Salk.  1 14.  418. 

(61)  Bac.  Ab.  Detinue,  A.;  I  Salk.  114.  (67)  See  19  Weod.  339. 

(62)  2  Sauiid.47,  h.  i.;  1  Salk.  114.  119.  (68)  Com.  Dig.  Bar.  &  F.  X;  Pleader  2,  A.  1. 
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If  the  wife  die,  pending  an  action  by  her  husband  and  herself,  for  any  torti 
committed  either  before  or  during  coverture,  and  to  which  action  she  is  a  ner 
eessary  party,  the  suit  cannot  be  retained  by  suggestion  of  her  decease,  but  will 
abate.^ 

If  the  wife  survive,  any  action  for  a  tort  committed  to  her  personally,  or  to 
her  goods  or  real  property  before  marriage,  or  to  her  personal  or  real  property 
during  coverture,  will  survive  to  her,  and  upon  suggestion  of  the  decease  of 
the  husband,  the  suit  may  proceed,  as  if  such  death  had  not  happened.'^^  And 
if  she  sue  in  such  case,  after  the  decease  of  the  husband,  she  may  include  in  tlie 
declaration,  counts  for  wrongs  committed  ai\er  her  husband's  death.^ 

11.  When  and  haw  nonjoinder^  {-c,  tfpkdniiffBf  in  actions  ex  delicto,  may 
be  objected  to.  In  actions  in  form  ex  delicto,  and  which  are  not  for  the  breach 
of  a  contract,  if  the  party  who  ought  to  join  be  omitted,  the  objection  can  only 
be  taken  by  plea  in  abatement,  or  by  way  of  apportionment  of  the  damages  on 
the  trial ;  and  the  defendant  cannot,  as  in  actions  in  form  ei;:  contractu,  give  in 
evidence  the  nonjoinder  as  a  ground  of  nonsuit  under  the  general  issue,  or  demur, 
or  move  in  arrest  of  judgment,  or  support  a  writ  of  error;  although  it  appear 
upon  the  face  of  the  declaration,  or  other  pleading  of  the  plaintiff,  that  there 
is  another  party  who  ought  to  have  joined.^*  And  if  one  of  several  part  own- 
ers  of  real  or  personal  property,  sue  alone  for  a  tort,  and  the  defendant  do  not 
plead  in  abatement,  the  nonjoinder  cannot  be  taken  advantage  of  in  any  other 
way,  than  in  mitigation  of  damages ;  and  if  the  other  part  owners  afterwards 
sue  alone,  for  injury  to  their  undivided  shares,  the  defendant  cannot  plead  the 
nonjoinder  in  abatement.^  If  the  defendant,  in  an  action  for  a  tort,  settle  with 
one  of  the  plaintiffs,  he  is  still  answerable  to  the  others.^ 

In  replevin,  if,  froni  the  plaintiff's  own  showing,  he  claims  but  an  undivided 
part  of  the  chattels  replevied,  the  court  will,  on  motion,,  or  ex  officio,  abate  the 
suit,  or  arrest  tlie  judgment;  for  a  chattel  is  not  capable  of  severance,  and  the 
whole  must  be  delivered  to  the  plaintiff.^  If  too  many  persons  be  made  co- 
plaintiffs,  the -objection,  if  it  appear  on  the  record,  may  be  taken  advantage  of, 
either  by  demurrer,  arrest  of  judgment,  or  writ  of  error;  or,  if  the  objection  do 
not  appear  on  the  face  of  the  pleadings,  it  would  be  a  ground  of  nonsuit  on  the 
trial.« 

The  conseqences  of  a  mistake  in  the  proper  parties,  in  the  case  of  husband 
and  wife,  seem  to  be  nearly  the  same,  in  actions  in  form  ex  delicto,  as  in  those 
ex  contractu.^    If  the  wife  be  improperly  joined  in  the  action,  and  the  objec- 

(48)  Ydv.  893  see  15  Wend.  360.  tregpan  agBinst  five,  the  plaintiff  aeeepts  a  note 

(48)  1  Chit.  PI.  8  Am.  ed.  74;  Stat.  668,  ^.  from  two  in  aatisfoction  of  the  treipass  as  to  die 

(fiO)  Com.  Oi;.  Baron  &  F.  S  A.  two,  but  not  to  operate  as  a  satiafaction  from  the 

(61)1  Saund.  291,  g ;  2  Saand.  1 17.  47,  g.       ,  other  defendants,  the  cause  of  action  is  disebai^ged 

(52)  7  T.  R.  S19-,  6  East  407;    1  Wend.  380;  and  satisfied  as  to  all.    2  Ohio  Rep.  89. 
U  Mass.  419;  6  Johns.  106;  8  Johns.  151;  1  (54)  2  Mass.  fi09;  15  Pick.  71. 

Monr.  40.  (56)  2  Saun4. 1 16,  a;  17  Eng.  C.  L.  Rep.  148; 

(53)  6  Mass.  460.     When  in   an   action  of   Cro.  Eliz.  473. 143.  (56)  Anie,  p.  67. 
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tion  appear  from  the  declaration,  the  defendant  may,  in  general,  demur,  move  in 
arrest  of  judgment,  or  support  a  writ  of  error;  though  we  have  seen,  that,  after 
verdict,  the  mistake  may  sometimes  be  aided  by  intendments^  If  the  husband 
sue  alone,  when  the  wife  ought  to  be  joined,  either  in  her  own  right,  or  in  autre 
droit,  he  will  be  nonsuited ;  for,  though,  in  general,  the  nonjoinder  of  a  party, 
as  a  coplaintiff,  in  an  action  for  a  tort,  can  only  be  pleaded  in  abatement;  yet, 
that  rule  only  applies,  in  those  cases  in  which  the  party  suing  had  some  legal 
interest  in  his  own  right,  in  the  property  affected.  A  husband  has,  independ- 
(ently  of  his  wife,  no  legal  interest  or  cause  of  action  whatever,  for  injuries  to 
her,  or  her  property,  in  those  instances  in  which  it  is  necessary  to  join  her  as 
a  plaintiff  in  an  action.^ 

Sec.  n.   DEFENDANTS. 

1.  General  Bule.  The  person,  committing  the  injury,  should,  in  genera], 
be  made  defendant. 

2.  Irtfants  and  LuntUics.  As  all  persons  are,  in  general,  liable  to  be  sued 
for  dieir  own  tortious  acts,  unconnected  with,  or  in  disaffirmance  of  a  contract, 
an  infant  is  liable  for  all  torts  committed  by  him,  as  for  slander,  assaults  and 
batteries,  &c.^  If  he  willfully  and  intentionally  injure  an  animal,  hired  to  him, 
he  is  liable  in  trespass  (^  but  not  if  he  injure  an  animal  by  mere  severe  usage.'^ 

The  plaintiff  cannot,  by  changing  the  form  of  the  action,  charge  an  infant  for 
a  breach  of  contract  ;<^  nor  can  he  be  made  a  trespasser  by  prior  or  subsequent 
assent,  but  only  by  his  own  act.^ 

He  is,  however,  liable  in  trover,  for  tortiously  converting,  or  refusing  to  de* 
liver  goods  intrusted  to  him.^ 

A  lunatic  is  liable  to  a  civil  action  for  any  tort  he  may  commit.^ 

d.  ^8  to  the  number  andj&inder  of  dtfendante.  Where  the  tort  may  be  com-* 
mitted  by  several,  a  joint  action  may  be  supported;  as  for  a  malicious  prosecu* 
tion,  or  an  assault  and  battery,  or  for  composing,  publishing,  or  singing  a  libel.^ 

And,  to  render  a  man  liable,  jointly,  for  the  acts  of  others,  it  must  appear  that 
he  expressly  or  tacitly  assented  to  the  acts  of  the  others,  or  that  they  acted  in 
concert,  or  that  the  individuals  sought  to  be  jointly  charged,  ordinarily  and  natu* 
rally  produced  the  acts  of  the  others.^  If,  however,  the  tort  be  of  such  a 
nature,  that  it  could  not  be  committed  jointly  by  several,  and  could  therefore  be 

(57)  Ante,  p.  88.  (64)  Story  on  Bail.  85,  and  pasnm;  2  Kent's 

(56)  1  Chit  PI.  a  Aw.  ed.  74,75.  Com.  241;    16  Maine  239*>   see  6  Cranch  296;  3 

(59)  8  T.  R.  396, 8S7.  As  to  the  appointmeDt  Rawle  351;  4  McOord  387;  11  S.  ^  R.  310;  2 
of  a  guardian  for  an  infeat  delendant,  see  ante,  8  Marsh.  485;  8  T.  R.  335;  3  Pick.  492;  1  Nott 
p.  7),  72.  &McCordl97. 

(60)  2  Wend.  137.  (65)  3  East  101;  14  Mass.  207.  - 

(61)  3Rawle35L  See 3 Pick. 482;  1  South. 87.  (66)  28aiind.  in,a;  6  Johns. 26. 32. 

(62)  8  T.  R.  335;  6  Craach  230.  (67)  19  Johns.  382;  10  Wend.  564;  see  post,  6th 

(63)  Co.  Lit.  180,  b,  n.  4.  section  of  tbia  Chapter. 
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eonsidered  bat  the  diatincf  tort  of  each,  as  a  verbal  slander^  the  wrongdoers 
must  be  separately  8ued.<^  But  copartaers  may  be  jointly  sued  for  falsely  and 
fraudulendy  recommendmg  an  insolvent  person  as  worthy  of  credit.^ 

In  trover  against  several,  there  must  be  proof  of  a  joint  conversion  by  allr  to 
obtain  a  verdict  against  all.^^ 

Debt  upon  a  penal  statute  will  not  lie  against  several,  for  what,  in  law,  is  tho 
separate  offence  of  each,^^  as  for  bribery.'^ 

If  a  joint  action  of  trespass  be  brought  against  several  persons,  the  plaintiff 
cannot  declare  for  an  assault  and  battery  by  one,  and  for  the  taking  away  of 
goods  by  the  others ;  because  these  trespasses  are  of  several  natures.^  Inaa^ 
much  as,  where  a  joint  action  will  lie,  either  of  the  wrongdoers  may  be  made 
accountable  for  tlie  whole  injury,  it  is  held  that  a  joint  action  will  not  lie  against 
the  separate  owners  of  animals  by  whom  an  injury  is  committed,  jointly,  to  the 
property  of  another,^* 

Where  A.,  B.  and  C.  run  a  line  of  stage  coaches,  and  the  route  was  divided 
between  them  into  sections,  the  occupant  of  each  section  ftimishing  his  own 
carriages  and  horses,  hiring  drivers  and  paying  the  expenses  of  his  own  sec* 
tion ;  and  the  money  received  as  the  fare  of  passengers  divided  am6ng  the  par- 
ties in  proportion  to  the  number  of  miles  of  the  route  run  by  each,  an4  an  injury 
happened  through  the  negligence  of  the  driver  of  the  coach  of  A«:  it  was  held, 
that  a  joint  action  on  the  case,  at  the  suit  of  the  party  injured^  lay  against  A.»  B; 
andCJ5 

In  regard  to  the  rights  of  the  respective  parties  when  separate,  tfuits  are 
brought  against  wrongdoers,  Kent,  C.  J.,  in  delivering  the  opinion  of  the 
court  in  the  case  of  Livingston  against  Bishop,^<^  reviews  the  English  cases,  and 
holds,  that  if  separate  suits  be  brought  against  several  defendants  for  a  joint  tres- 
pass, the  plaintiff  may  recover  separately  against  each,^-  but  he  can  have  but 
one  satisfaction;  and  he  may  elect  meOoribus  damnis,  and  issue  execution 
therefor  against  one  of  them,  and  the  other  defendants  will  be  obliged  to  pay 
the  costs  of  the  suits  against  them  respectively .^^  And  this  doctrine  is  ^plica- 
ble  to  joint  libellers.'''  A  judgment  against  one,  and  satisfaction  Uiereof,  by  pay« 
ment,  or  the  note  of  one  r6<ieived  in  sadsfaction,  may  be  pleaded  in  bar  of  a 
suit  against  another.^ 

In  trover  against  A.,  a  plea  that  the  plaintiff  had  before  bronght  tfover  Ugainst 
B.  for  the  same  chattel,  and  recovered  judgment,  and  imprisoned  B.  in  execu- 
tion«  cannot  be  sustained*    But  if  the  judgment  against  B*  had  been  actually 

4 

(68)  2  E«st573;  17  Mass.  106$  2  Wil&  t97}  6  (76)  U  We^  ffH,  andseeM  Piek,189. 
Joins.  32.  (76)  1  Johns.  »0. 

(69)  17  Mass.  182.  (77)  Sm  Stol.  660)  (68. 

(70)  1  M.  &  SeL  688.  (7S)  2  Ohio  Repu  8S(  leo  1  CMt.  PI.  8  Am.  ed. 

(71)  1  New  Rep.  246}  2  ^Mi  674.  88}  1  Pick.  62^  6  Gni^nl.  147$  3  East  268;  6 

(72)  1  Chi«.PI.8Aiii.ed.  86)  see7T.  R.267.  C^won  4344$  7  Cowan  948. 

(73)  2  Baond.  117;  3  Esp.  Rep.  202. 2M;  (79)  6  Jota&  26. 

(74)  17  Wend.  662;  2  Coin.  206;  2  Verm.  9)  (80)  Id.  ib.    2  Ohio  Rep.  89. 
3Met.69;20Pick.477. 
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tsatisfied,  the  property  conTerted  would  have  vested  in  B.,  and  then  no  action 
could  have  been  maintained  against  A.®^ 

4.  Corporations.  Corporations  may  be  sued  for  injuries  arising  from  their 
neglect  of  duty,  as  for  the  value  of  a  horse  killed  by  the  fall  of  a  bridge,  which* 
a  turnpike  company  neglected  to  repair;^  and  for  consequential  injuries  which 
ensue  from  the  legitimate  exercise  of  their  corporate  functions;  as  where  a 
city  corporation  cut  ditohes  and  water  courses  in  such  a  manner  as  to  overflow 
and  wash  away  the  plaintiff's  land.^  And  so,  if  a  city  corporation  do  an  injury 
by  grading,  either  illegally  or  maliciously,^  it  is  liable  to  be  sued.^ 

Corporations,  therefore,  are,  in  general,  liable  for  torts  and  injuries  command- 
ed or  authorized  by  them ;  and  for  this  purpose  the  acts  of  their  agents  are 

regarded  as  the  acts  of  the  corporation.^ 

« 

'  6.  Public  Officers.  In  general,  whenever  the  law  vests  any  person  with  the 
power  to  do  an  act,  and  constitutes  him  a  judge  of  the  evidence  on  which  the 
act  may  be  done,  and  at  the  same  time  contemplates  that  the  act  is  to  be  carried 
into  effect  through  the  instrumentality  of  agents,  the  person,  thus  clothed  with 
power,  is  invested  with  discretion,  and  is  quoad  hoc,  a  judge.^^ 
.  An  action  cannot  be  maintained  against  such  officer,  acting  judicially,  in  b. 
matter  within  the  scope  of  his  jurisdiction,  although  he  may  decide  erroneously 
and  maliciously  in  the  particular  case.^ 

Public  policy  seems  to  have  induced  some  courts  to  make  this  exception  to 

(81)  8  Cowen  43.  823;)  that  trespass  or  ejeeUnent  will  not  lie  against 

(82)  6  Johns.  90;  llWencLdS.  ,         a  corporation  aggregate,  seems  to  be  exploded, 
'  (83)  10  Ohio  Rep.  109.  by  the  modem  authorities.    2  Hill,  N.  Y.,  629;  23 

(84)  4  Ohio  Rep.  600. 514.  Pick.  139, 140,  and  cases  there  cited.    1&  Wend.* 

(85)  In  the  case  of  Martin  v.  The  Mayor,  &e.y   9;  9  S.  d&  R.  94. 

of  Brooklyn,  1  Hill,  N.  Y.  545,  it  was  held,  that  a.  The  Coart  in  Bank  have,  also,  held,  thai  a  cor- 

munictpal  corporation,  as  such,  is  not  liable  Tor  poralion  aggregate  cannot  be  sued  for  an  assault 

the  misfeasance  or  maUeasaaee  of  one  of  its  offi-  and  battery.    1  Ohio  Rep.  36. 

een,  in  respect  of  a  duty  specifically  imposed  by  (86)  10  Ohio  Rdp.  159;  16  East  7;  4  Ohio  Rep; 

statute  on  the  officer;  but  if  the  duly  be  one  im-  500. 514;  9  Id.  31;  2  Wend.  452;  7  Cowen  485| 

posed  absohitely  on  the  corporation,  as  such,  the  18  Wend.  9;   2  Hill,  N.  T.,  629;  Wright  608;  17 

party  injured  has  his  remedy  by  action  against  the  Mass.  503,  per  Parxbr,  C.  J.,  25  Wend.  462$ 

corporation.    And,  m  die  ease  of  Hickox  v.  City  23  Pick.  139,  ^40;  2  Jtik.  255;  4  8.  &  R.  16;  9 

of  Cleveland,  8  Ohio  Rep.  543,  it  was  held  that  Id.  94;  7  Mass.  187;  4  Wash.  C.  C.  106;  6  East 

the  city  was  not  liable  by  action  for  an  injury  by  9;  see  2  Bac.  Ab.  11, 340;  9  Mass.  247;  1  Hill, 

grading,  because  (he  statute  conferring  (he  power,  Pf.  Y.,  545;  9  Eiig.  C.  L.  Rep.  357. 

prescribed  a  form  of  assessing  the  damages,  by  (87)  11  Johns.  158. 

which  compensation  might  be  made.    Per  Lane,  '  (88)  1  Salk.  306;  Cowp.  172;  2  Bay,  69;  12 

C.  J.,  10  Ohio  Rep.  161.  Co.  24;  5  Johns.  282;  S.  C,  9  Johns.  395;  5  T.  R: 

It  has  been  held,  by  the  Court  in  Bank  of  Ohio,  186;  6  T.  R.  439;  3  M.  &  Sel.  411;  10  Mass.  356; 

on  mere  technical  ground,  that  trespass  quare  5  Mass.  547;  4  Bibb  28;  3  Caine's  Rep.  170;  17 

clansum  fregit,  will  not  lie  against  aeorporetion  Johns.  145;   Ld.  Raym.  466;   2  T.  R.  225;    11 

aggregate,  9  Ohio  Rep.  31,  but  it  may  be  doubted  Johns.  114;  7  Wend.  900;  8  Cowen  178;  Hawk, 

vvhether,  since  (he  la(e  decision  in  10  Ohio  Rep.  B.  2.  Ch.  72,  ^;  1  Salk.  396;  S.  C.  12  Mod.  389; 

159,  this  rule  will  be  adheiod  to.    The  old  doc-  2  Bla.  1141;  1  Day,  315.    1  N.  Hemp.  374.  88; 

trine,  always  admitted  to  be  questionable,  ( 1  Kyd.  8  Wend.  468. 
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the  above  rule :  that  township  tnuitees  shall  be  liable  for  refusing  a  lawful  vote, 
without  proof  of  express  malice ;  that  is,  although  the  trustees  act  from  proper 
motives,  and  in  accordance  with  their  honest  opinions.^ 

If  a  public  officer  have  no  jurisdiction  whatever  over  the  subject  matter, 
and  his  proceedings  are  altogether  coram  non  judice,  he  is  responsible.^^^ 

An  action  cannot  be  maintained  against  a  naval  or  military  officer,  for  an  act 
done  in  the  execution  of  his  office,  and  within  the  purview  of  his  general  au- 
thority.»i 

Judicial  officers,  acting  as  ministerial  officers,  are  liable,  in  the  latter  capacity, 
like  other  ministerial  officers.  Therefore,  if  a  justice  of  the  peace  neglect  or 
refuse  to  issue  process,  when  lawfully  required  so  to  do,^  or  issue  it  without 
authority  of  law,^  or  refuse  to  deliver  a  transcript  from  his  docket,  to  a  person 
entitled  thereto,  upon  tender  of  the  fee  allowed  by  law  therefor,^  or  the  like,  he 
will  be  liable  to  an  action.^  And  sheriffs,  recorders,  auditors  of  counties,  and 
all  other  ministerial  officers  are  generally  liable  for  acts  of  omission  or  unau- 
thorized acts  of  commission,  which  injure  an  individual.^ 

If  there  is  no  misfeasance  or  ne^igence,  and  no  excess  of  authority  by  public 
agents  in  the  execution  of  their  duty,  they  will  not  be  liable,  although  a  party 
may  have  sustained  damages  in  consequence  of  their  acts.^ 

It  is  said  by  Mr.  Justice  Story,  in  his  crude  work  upon  Agency,^  that  where 
persons  are  acting  as  public  agents,  they  are  responsible  only  for  their  own 
misfeasances  and  negligences,  and  not  for  the  misfeasances  and  negligences  of 
those  who  are  employed  under  them,  if  they  have  employed  persons  of  suita- 
ble skill  and  ability,  and  have  not  co-operated  in,  or  authorized  the  wrong.  In 
such  case  the  action  should  be  brought  against  the  immediate  wrongdoer.^ 

(89)  11  Ohio  Rep.  972;  2  Mass.  236$  11  Mass.  Syl.  In  17  Wend.  250,  it  was  bdd,  that  a  Super-. 
350-,  7  Pick.  485;  7  Greenl.  411;  Ld.  Raym-  938.  utendeDt  of  repairs  oo  the  canals,  an  officer  of 
(Contra,  11  Johns.  114;  IN.  Hamp.SS;  11  8.  dt  the  State,  not  intermediate  the  State  and  Canal 
R.  95;  1  East  565.  Commissioners,  is  personally  responsible  for  dam- 
age) 11  Wend.  91;  1  Conn.  40. 107;  12  East  ages  sustained  by  an  individual,  through  tbencg- 
82;  3  H.  fc  Sei.4S5;  17  Johns.  145;  19  Johns.  39;  Itgence  of  voifcrneo  employed  in  making  repain. 
S  Johns.  Cas.  40;  2  T.  R.  225;  1  Wend.  210;  12  The  case  was  this :  The  workmen  were  repairing 
Johns.  422.  a  bridge  across  the  canal,  and  had  taken  up  the 

(91)  1  T.  R.  493.  660.  784;'  4  Tannt.  67;  12  plank.     The  workmen,  m  the  evenmg,  put  up 
Eng.  C.  L.  Rep.  65;  11  Johns.  156.  barrieis  to  pieveni  aceide&ts,  but  they  were  le- 

(92)  12  Ohio  Rep.  moved.    When  the  workmen  left  the  bridge,  (be 

(93)  10  Mass.  356;  1  Bre.  144;  10  Wend.  192.  Superintendent  was  not  there.    The  plaintifl;  in 

(94)  1  Ohio  Rep.  274  attempting  to  drive  across  the  bridge  in  the  night, 

(95)  11  Mass.  360;  3  B.  &  P.  551;  Cro.  EHz.  with  a  wagon  and  horse,  fell  through  the  opening 
196;  3  Wils.  342;   see  6  Wend.  597;  21  Wend,  into  the  canal,  as  did  also  the  wagon  and  horse. 
552;  5  Shepl.  413;  6  Shepl.  23.  Where  a  Public  Agent,  such  as  the  Auditor  or 

(96)  15  Eng.  C.  L.  Rep.  377.  383;  Story  on  Treasurer  of  a  county,  employs  a  private  clerk  or 
Agency  327, 328;  17  Wend.  260.  servant  to  perform  the  official  duties  of  his  office, 

(1)  4  T.  R.  794;   Story  on  Agency,  328«    As  the  officer  would  appear  to  be  liable  for  the  mis- 
to  Corporations,  see  ante  p.  92.  feasances  and  negligences  of  the  clerk  or  servant. 

(2)  Story  on  Agency,  928.  But  where  the  clerk  or  deputy  is  recognised  as  a 

(3)  See  9  Eng.  C.  L.  Rep.  357;  3  Wils.  461;  4  subordinate  or  under-officer,  and  his  duties  point- 
M.  dc  S.  27   15  East  3&I;  7  Eng.  C.  L.  Rep.  277,  ed  out  by  law;  or  where  the  Public  Agent,  such  as 
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Public  Oflken--*  Deputy  Sheriff. 

Although  officers  are  not  in  general  liahle  for  the  acts  and  negligences  of  their 
subordinate  officers,  the  deputy  of  a  sheriff  is  an  exception  to  the  above  rule, 
and  on  principles  of  public  policy,  and  by  statute,  the  sheriff  is  liable,  civilly, 
for  the  tortious  act,  default,  extortion,  or  other  misconduct,  whedier  it  be  willful 
or  inadvertent,  of  his  deputy,  in  the  course  of  the  execution  of  official  duty.^ 

Thus,  if  the  deputy  arrest  the  wrong  person,  or  take  the  goods  of  a  wrong 
person,  or  neglect  to  make  a  levy,  or  the  like,  the  sheriff  is  responsible. 

But,  to  render  the  sheriff  responsible,  the  wrong  committed  by  the  deputy 
must  be  expressly,  or  impliedly,  done  officially,  and  witliin  the  general  scope 
of  official  acts  and  authority.  Thus,  where  a  deputy  seized  the  goods  of  a 
trader,  more  than  sufficient  to  satisfy  the  execution,  and  the  trader  having  be- 
come bankrupt  and  assignees  chosen  before  the  goods  were  sold,  the  assignees 
authorized  the  deputy  to  deliver  the  whole  of  the  goods  to  A.,  and  to  receive 
ftom  him  a  certain  sum  as  the  full  value  of  the  goods,  which  he  did  accordingly, 
and  out  of  that  money  satisiied  the  execution  creditor,  but  never  paid  over  the 
residue  to  the  assignees ;  it  was  held,  that  the  assignees  could  not  sue  the  sheriff 
for  this  money,  the  deputy  not  having  derived  his  authority  to  sell  the  whole 
goods  from  the  sheriff,  but  from  the  assignees.^ 

If,  therefore,  the  plaintiff  in  an  action,  or  an  execution  creditor,  induce  the 
deputy  to  depart  from  the  ordinary  course  of  his  duty,  without  the  sheriff's 
knowledge,  such  plaintiff  or  execution  creditor,  cannot  fix  the  sheriff  for  the 
consequences  ;^  nor  will  the  sureties  of  the  deputy  be  liable  to  the  sheriff  in 
such  case.'' 

A  mere  ministerial  officer,  such  as  a  sheriff  or  constable,  is  not  responsible 
for  the  issuing  or  execution  of  process,  so  long  as  the  officer,  or  court  under 
whose  authority  the  process  was  awarded,  had  jurisdiction  of  the  subject  matter, 
and  the  process  was  regular  on  its  face.®  Thus  an  attachment  against  an  ab- 
sconding debtor,  issued  without  affidavit,  justifies  the  officer.' 

Marcit,  J.,  in  delivering  the  opinion  of  the  Court  in  the  case  of  Scavacool 
against  Boughton,^^  ailer  reviewing  the  English  and  New  York  cases,  says : 
**The  following  propositions,  I  am  disposed  to  believe,  will  be  found  to  be  well 
sustained  by  reason  and  authority: 

**  l8t«  That  where  an  inferior  court  has  not  jori^iction  of  the  subject  matter, 
or  having  it,  has  not  jurisdiction  of  the  person  of  the  defendant,  all  its  proceed- 
ings are  absolutely  void;  neither  the  members  of  the  court|  nor  the  plaintiff,  (if 

the  captain  of  agovenunent  veaael  has  no  power,  (4)  Stat.  385,  $2}  1  Mass.  590;  7  Cowen  7^; 

either  of  appointment  or  dismissal  of  his  subordi-  17  Mass.  245}  7  Johns.  35}  2  T.  lU  151^  15  Eng. 

nate  officers,  the  rule  in  the  text  would  seem  to  C.  L.  Rep.  509. 

be  applicable.    So,  where  a  public  agent,  such  as  (5)  IZ  Eng.  C.  L,  Rep.  306. 

an  acting  member  of  the  board  of  public  works,  (6)  15  Eng.  C.  Rep.  309}  7  Ckywen  739}  4  Mass, 

employs  contractors  to  make  a  canal,  or  build  or  GO;  6  Cowen  467,  n. 

repair  bridges,  and  through  the  misfeasance  or  (7)  7  Cowen  739. 

negligence  of  the  contractor  or  the  workmen  under  (8)  9  Johns.  229;  16  Wend.  56^;  6  Ohio  Rop. 

him,  an  injury  ensues,  the  doctrine  of  respondeat  144;  Wright  709,715. 

superior  would  not,  upon  grounds  of  public  policy,  (9)7  Ohio  Rep.  (Part  2)  133. 

be  applied.  (10)  5  Wend.  170. 
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Who  an  iiaUe  as  Principals. 

he  procured  or  aasenled  to  Hie  proceedinga)  can  derive  aay  protection  from 
them,  when  prosecuted  by  a  party  aggrieved  thereby. 

«^2dly.  If  a  mere  ministerial  officer  exBcutes  any  process,  upon  the  face  of 
which  it  appears,  that  the  court  which  issued  it  -had  not  jurisdiction  of  the  sub- 
ject matter,  or  of  the  person  against  whom  it  is  directed,  such  process  will  afford 
him  no  protection,  for  acts  done  under  it. 

*'  8dly.  If  the  subject  matter  of  a  suit  is  within  the  jurisdiction  of  a  court,  but 
there  is  a  want  of  jurisdiction  as  to  the  person  or  place,  the  officer,  who  exe^ 
cutes  process  issued  in  such  suit,  is  no  trespasser,  unless  the  want  of  jurisdio- 
tion  appears  by  such  proceas/'^^ 

^  Who  are  liable  as  Prindpab,  All  persons  who  aid,  abet,  director  order, 
the  commission  of  a  trespass,  or  the  conversion  of  personal  property,  are,  in 
general,  liable  as  principals,  though  not  benefited  by  the  act.^^  Where  several 
are  concerned,  they  may  be  jointly  sued,  whether  they  assented  to  the  act  be^ 
lore  or  ader  it  was  committed  ;13  unless  the  party  be  an  infant  or  feme  covert.^^ 

A.  lent  his  wagon  to  B.  and  C,  who  put  their  own  horses  to  it,  and  A.,  at 
the  invitation  of  B.  and  C,  rode  with  them  in  the  wagon ;  B.  drove  the  wagon, 
«nd  run  with  so  much  violence  against  tlie  horse  of  D,,  who  was  on  the  road, 
and  turned  out,  that  the  hone  was  wounded  by  the  tongue  of  the  wagon  of  A., 
and  soon  after  died.  In  an  action  of  trespass,  brought  by  D.  against  A.,  B.  and 
C,  it  was  held,  that  A«  was  not  a  mere  passenger,  but  equally  liable  with  B. 
and  O.  for  a  joint  trespass.^ 

If  goods  be  taken  by  trespass  from  a  trespasser,  the  owner  may  have  an 
aetion  of  trespass  against  the  last  taker.^^ 

If  a  person  does  not  assent  to,  or  assist  in  a  trespass  by  word  or  deed,  he  is 
not  liable,  though  it  may  have  been  done  by  a  person  assuming  to  act  in  his 
behalf.^''  If,  however,  a  person  sue  out  execution,  and  give  a  bond  of  indemnity 
to  the  officer,  to  induce  him  to  sell  the  goods  of  another,  this  is  a  sufficient  in- 
terference to  subject  him  to  an  action.^^  So,  if  he  be  in  company  with  the 
officer  at  the  time  of  the  execution,  and  direct,  or  superintend  the  levy,!^  or  he 
adopt  his  acts  by  receiving  the  goods,  or  tlie  like  ;^  but  the  mere  act  of  making 
an  inventory  by  a  stranger,  will  not  subject  the  latter  to  an  action.^^  Although 
trespass  may  be  supported  against  a  sheriff  for  the  act  of  his  deputy,  in  taking 
the  goods  of  A.,  under  an  execution  against  B.  ;^  it  cannot  be  brought  against 
the  plaintiff  in  the  action,  unless  he  actually  interfered  or  assented  to  the  levy.^ 
And,  in  general,  where  goods  are  sold  under  the  authority  of  a  sheriff,  in  tlie 

(11)  See  abo  S  Blackf.  306;  3  Blaekf.  421.  {15)  9  Johns.  294. 

(U)  5  Ohio  Rep.  250;  lWohM.286;  ISJohos.  (16)  3  Hill,  N.  Y.,  348, 

141;   8  Wend.  694;   10  Wend.  664;   19  JohuL  (17)  8  Wewl.4'74. 

381;  17  Wend.  662.  (18)  Bui.  N.  P.  41. 

(13)  1  Salk.  409;  2  Bla.  Rep.  1066;  Com.  Dig,  (19)  1  B.  «e  P.  369. 

Trespass,  C.  1 ;   C^owp.  478;   3  Wils.  377;   19       (20)  1  M.  &  Sol.  683. 699.  Stra.  996. 
Johns.  381.  (21 )  2  Esp.  Reft  663. 

(14)  See  ante,  p.  90.  (22)  3  Wils.  309. 
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exercise  of  his  official  duty,  he  is  the  proper  defendant  in  an  action  by  the 
owner  for  selling  bis  goods  ;^  but  the  purchaser  of  ihe  goods  of  B.,  illegally 
taken  by  the  sheriff  under  an  execution  against  C,  is  liable  to  be  sued  in  trover 
by  B. :  the  sale  being  wholly  unauthotizedr 

7.  Servants^  Jigents  and  Attortm/s.  In  ordinary  cases  of  private  individu- 
als, the  master  or  principal  is,  in  general,  liable  to  third  persons,  for  the  frauds, 
deceits,  torts,  misfeasances,  negligences,  and  defaults,  of  the  servant  or  agent, 
even  though  the  conduct  of  the  servant  or  agent  was  without  the  participation, 
consent,  or  knowledge  of  the  master  or  principal,  provided  the  breach,  or  want 
of  duty,  arose  in  the  course  of  the  ministerial  employment,  and  was  not  a  willful 
departure  from  it.^  And  this  doctrine  is  extended  and  qualified  in  regard  to 
masters  of  merchant  vessels  and  steamboats,  inasmuch  as  they  are  held  re-, 
sponsible  as  principals  and  common  carriers,  for  the  misfeasances  and  negli- 
gences of  the  officers  and  servants  under  them.^ 

In  cases  in  which  a  contract,  express  or  implied,  with  the  master  or  princi- 
pal, is  the  ground  of  action,  the  servant  or  agent  seems  not  to  be  liable  to  a  third 
person  for  any  mere  neglect  or  nonfeasance,  or  omission  of  duty,  which,  as 
such  servant  or  agent,  he  is  guilty  of  in  the  execution  of,  or  with  relation  to, 
the  contract.^  Thus,  if  the  driver  of  a  stage  lose  a  parcel,  the  proprietors  of 
ihe  stage,  and  not  the  driver,  should  be  sued. 

So,  if  the  servant  of  a  blacksmith  so  negligently  conducts  himself  in  shoeing 
a  horse,  that  the  horse  is  injured,  the  master,  and  not  the  servant,  will  be  liable 
for  the  negligent  injury. 

But  tlie  distinction  between  nonfeasances,  or  mere  omissions  of  duty,  on  the 
part  of  a  servant  or  agent,  and  a  misfeasance  or  acts  of  direct  positive  wrong 
committed  by  an  agent  or  servant,  must  not  be  overlooked.  For,  inasmuch  as 
no  authority  whatsoever  from  a  superior  can  furnish  to  any  party  a  just  defence 
for  his  positive  torts  and  trespasses,  an  agent  or  servant  as  well  as  the  principal 
or  master,  are  both  liable  for  acts  of  direct  positive  wrong  committed  by  ihe 
agent  or  servant  in  the  course  of  the  employment,  and  by  the  authority  of  the 
principal  or  master.^ 

If,  however,  a  servant  or  agent  willfully  commit  an  injury,  in  order  to  effect 
some  purpose  of  his  own,  and  without  the  actual  concurrence  of  the  master 
or  principal,  though  he  be  at  the  time  engaged  in  the  business  of  the  principal, 
the  servant  or  agent,  and  not  the  principal,  is,  in  general,  liable.^   'Thus,  where 

(23)  1  M.  &  Sel.  425;  8  Co.  I91j  Ydv.  179;  (27)  12  Mod.  488;   Bae.  Ab.  Actioa  on  the 

1  Ld.  Rayni.  724.  Case^  B. 

(25)  Paley  on  Agency,  by  Loyd,  297,  307;  1  (28)  Paley  on  Agency,  996  to  398j  see  ante 
Met.  660;  Story  on  Agency,  317,  318,  and,  pas-  p.  90,95. 

nm;  12  Eng.  C.  L.  Rep.  311;  6  Cowen  189;  2       (29)  1  East  106. 590;  1  Taunt,  5G8;  6  Eng.  C. 
H.  Bla.  267;  2  Met.  353;  2  Kent's  Com.  4th  ed.    L.  Rep.  528. 
632,  note;  1  Chit.  PI.  8  Am.  ed.  80,  8i. 

(26)  Id,  9  Wend.  9;  dtory  on  Agency  324. 
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the  servant  was  driving  ^he  wagon  of  his  master,  and  invited  the  plaintiff  to 
ride  with  him,  and  then  whipped  the  horses  with  the  willful  intention  to  tlirow 
the  plaintiiT  from  the  wagon,  and  the  plaintiff  was  thrown  from  the  wagon  and 
injured,  it  was  held  that  the  master  was  not  liable.^^  And  to  illustrate  the 
above  rule,  and  the  distinction  between  willAil  injuries  and  negligences,  it  may 
be  further  remarked,  that  if,  while  engaged  in  his  master's  business,  he  drive  care- 
lessly or  injudiciously,  or  in  order  to  extricate  himself,  run  against  the  wagon 
or  horses  of  the  plaintiff,  or  the  like,  the  master  will  be  liable  ;^^  even  though 
the  servant  may  have  made  a  detour  from  the  direct  road  for  some  purpose  of 
his  own,  and  the  injury  be  occasioned  by  his  careless  driving  whilst  so  out  of 
his  road ;  for,  if  the  servant  make  a  careless  mistake  of  commission  or  omis- 
sion, the  law  holds  it  to  be  the  master^s  business  negligendy  done.^  If,  how- 
ever, a  servant  take  his  master^s  wagon  without  leave,  and  drive  it  about  solely 
for  his  own  purposes,  the  master  will  not  be  answerable  for  any  injury  he  may 
do  ;^  for,  to  charge  the  master,  it  must  be  shown  or  presumed,  that  the  telation 
of  master  and  servant  subsisted  between  them  in  the  particular  affair.^ 

A  person  who  is  employed  in  working  out  another*s  highway  tax,  under  the 
superintendence  of  the  supervisor,  is  the  servant  of  the  supervisor.^ 

The  deputy  of  the  sheriff  cannot,  in  general,  be  sued  for  a  breach  of  official 
duty ;  the  sheriff,  as  we  have  before  seen,^  being  responsible  for  the  official 
conduct  of  the  deputy.* 

There  are,  however,  some  cases  of  rtiisfeasance  and  malfeasance  in  which  the 
deputy  may  be  liable  to  the  party  aggrieved ;  as  if  he  voluntarily  permit  an 
escape,  or  is  personally  guilty  of  any  act  of  trespass  in  executing  process ;  for 
he  is  then  an  active  personal  wrongdoer. 

An  attorney,  acting  bona  fide  and  professionally,  is  not  personally  liable  in 
cases  where  he  does  not  exceed  the  line  of  his  duty.  Thus,  it  seems  that  he 
is  not  liable  in  case  for  a  malicious  and  unfounded  arrest,  regular  in  form.^ 
But  if  an  attorney,  by  himself  or  his  agent,  issue  any  illegal  or  irregular  pro- 
cess or  execution,  he,  equally  with  the  client,  is  a  trespasser.^ 

If  an  attorney,  in  the  argument  of  a  cause,  in  court,  speak  slanderous  words 
of  a  witness,  or  any  other  person,  impertinently,  and  without  proper  cause,  he 
is  liable  to  an  action  of  slander.^  For,  neither  counsel  nor  a  party  shall  avail 
himself  of  his  situation,  to  gratify  private  malice,  by  uttering  slanderous  expres- 
sions, either  against  a  party,  witness,  or  third  person,  which  have  no  relation 
to  the  cause  or  subject  matter  of  the  inquiry.^ 

8.  bUermeiiate  agents.  An  action  does  not  lie  against  a  steward,  manager 
or  agent,  for  damage  done  by  the  negligence  of  those  employed  by  him  in  the 

(90)  19  Wend.  dl3.  (3G)  Stat  286.  $S;  Cowp.  40^,  ante;  p.  94. 

<3I )  Id.  Supra.  (37)  1  Mod.  209;  3  Wils.  378,  879. 

(32)  2S  En^.  C.  L.  Rep.  511.  (38)  13  Kng.  C.  L.  Hep.  104;   3  Wtls.  368;  3 

(33)  19  Wend.  343.  345.  Hill,  (N.  Y.)  S23. 
{M)  t  Met.  599.  (39)  7  Cowen  725. 

(35)  Aote,  p.  9t.  (40)  3  5Iet  193;  1  Biim.  178. 
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service  of  his  principal.  The  action  in  these  cases  must  be  brought  against 
the  principal  from  whom  the  original  authority  flowed,  or  against  the  hand  com- 
mitting the  injury .^^  For,  if  there  be  an  intermediate  agent,  or  more  than  one, 
the  maxim  of  law  is  respondeat  superior.  This  maxim  is  bottomed  upon  this 
principle,  that  he  who  expects  to  derive  advantage  from  an  act  which  is  done 
by  another  for  him,  must  answer  for  any  injury  which  a  third  person  may  sus- 
tain from  it;^3  and  the  action  ought  to  be  brought  either  against  the  very  per- 
son who  committed  the  injury,  or  against  the  principal.  But  if,  in  these  cases, 
the  intermediate  agent  personally  interfere,  and  particularly  order  those  acts  to 
be  done  from  whence  the  damage  ensues,  he  is  of  course  responsible.^ 

No  action,  therefore,  will  lie  either  against  an  agent  for  the  misfeasance  or 
the  negligence  of  those  whom  he  has  retained  for  the  service  of  his  princi- 
pal, nor  against  a  servant  who  hires  laborers  for  his  master,  for  their  acts ;  unless 
indeed,  in  either  case,  the  particular  acts  which  occasion  the  damage,  are  done 
by  the  order  or  direction  of  such  agent  or  servant.^^ 

9.  Injuries  by  animals.  The  owner  of  domestic  or  other  animals  not  in- 
clined to  commit  mischief,  as  dogs,  horses,  and  oxen,  is  not  liable  for  any  in- 
jury committed  by  them  to  the  person  or  to  personal  property;  unless  it  can  be 
shown  that  he  previously  had  notice  of  the  animals  mischievous  propensity ;  or 
that  the  injury  was  attributable  to  some  other  neglect  on  his  part;  it  being,  in 
general,  necessary,  in  an  action  for  an  injury  committed  by  such  animals,  to 
alledge  and  prove  the  scienter;  and  though  the  notice  can  be  proved,  the  action 
must  be  case,  and  not  trespass.^ 

But  if  the  owner  himself  acted  illegally,  he  may  be  liable  even  as  a  trespass- 
er; as  where  a  person,  in  company  with  his  dog,  entered  upon  the  lands  of 
another,  and  the  dog,  without  his  concurrence,  killed  the  plaintiff's  deer.^^ 

The  statute  of  Ohio^"^  makes  the  owner  or  harborer  of  dogs  liable  for  injuries 
done  by  the  latter  to  sheep  or  lambs,  without  alledging  or  proving  the  scienter. 

If  a  person  let  loose,  or  permit  a  dangerous  animal  to  go  at  large,  and  mis- 
chief ensue,  he  is  liable  as  a  trespasser;  the  law  in  such  cases  presuming  no- 
tice to  the  defendant  of  the  mischievous  propensity  of  such  animal.^® 

Every  man  is  bound,  under  peril  of  being  accounted  a  trespasser,  to  keep 
such  animals  as  are  the  subject  of  absolute  property,  as  cows,  sheep,  &c.,  upon 
his  own  soil.'*^  He  may  drive,  or  otherwise  convey  them  along  the  public 
highway,  for  the  mere  purpose  of  passage ;  but  he  may  not  put  tliem  there  for 
any  other  purpose.  And  in  exercising  this  right  of  passage,  he  will  not  be 
liable  in  damages,  if  he  exercise  ordinary  care  in  keef»ng  them  along  the  way, 

(41)  6  T.  R.  411.  (45)  1  Cliit.  PI.  8  Am.  ed.  81.    As  to  evidence 

(49)  Per  Best,  C.  J.;  9  Eng.  C.  L.  Rep.  S59.    of  scienter,  see  2  Esp.  482;  4  Campb.  1985  Stra. 

(43)  6  T.  R.  413,  per  Lawrence,  J.;  16  Eng.    126^  Ld.  Raym,  606,7,8. 

C.  L.  Rep.  675  H  Eng.  C.  L.  Rep.  13.  (46)  Burr.  2092;  11  Eng.  C.  L,  Rep.  337. 

(44)  6T.  R.  411;   3  Dall.  331;   15  East  383;        (47)  Stat.  295,^1. 

Story  on  Ag^pcy.  319,  and  passim,  (48)  3  East  595, 596;  Ld.  Raym.  1583. 

(49)  3  Hill,  N.  Y.  38. 
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though  they  may  escape  into  the  adjoining  close,  if  he  make  fresh  pursuit,  and 
use  proper  endeavors  for  their  return.^ 

He  is  not  accountable  to  the  tenant  of  the  land  adjoining  his,  for  the  escape 
of  such  animals  as  are  commonly  restrained  by  ordinary  enclosures,  provided 
they  escape  through  that  part  of  the  partition  fence  which  such  tenant  is  bound 
to  repair,  either  by  assignment  under  the  statute,^^  agreement,  or  prescription. 
But  if,  in  such  case,  they  wander  from  the  adjoining  close,  upon  that  of  a  third 
person,  he  is  accountable,  though  it  be  through  the  fence  of  the  latter,  which 
be  is  bound  to  repair,  and  which  is  insufficient  to  restrain  them ;  and,  if  the 
owner  is  thus  made  liable  in  damages,  his  remedy  is  against  his  adjoining  ten- 
ant, by  action  on  the  case.^ 

Where  one's  cattle  are  lawfully  placed  in  A.'s  land,  and  escape  thence  to  the 
land  of  another,  their  owner  is  entitled  to  the  same  exemption  from  liability 
that  A.  might  claim,  in  case  the  cattle  had  been  his,  but  nothing  more.  Accord- 
ingly, where  B.'s  cattle  were  rightfully  pasturing  on  land  owned  and  occupied 
by  A.,  and  they  escaped  thence  to  the  adjoining  land  of  C,  through  a  defect 
in  the  division  fence  which  A.  was  bound  to  repair,  it  was  held,  that  C.  might 
maintain  trespass  against  B.^ 

For  damage  by  animals,  &c.,  ferae  naturse,  escaping  from  the  land  of  one 
person  to  that  of  another,  as  by  rabbits,  pigeons,  &c.,  no  action  can,  in  general, 
be  supported;  because  the  instant  they  escaped  from  the  land  of  the  owner,  his 
property  in  them  was  determined.^  And  a  person  is  not,  in  general,  liable  for 
trespass  committed  by  his  dog;^  as  if  a  dog  jump  into  a  field  without  the  con- 
sent of  his  master,  and  run  down  a  deer  in  a  park.^  If  a  servant  or  stranger, 
without  the  concurrence  of  the  owner,  chase  or  put  his  catde  into  another's 
land,  such  owner  is  not  liable ;  but  the  action  must  be  against  the  servant  or 
stranger,  who,  in  such  case,  gains  a  special  property  in  the  cattle  for  the  time.^^ 

10.  Ihjunes  to  land.  These  may  arise  from  misfeasance  or  malfeasance,  as 
for  obstructing  ancient  lights ;  or  nonfeasance,  as  for  not  taking  care  of  premises, 
so  as  to  prevent  the  consequences  of  a  public  nuisance,  as  for  leaving  open  an 
area  door  or  coal  plate,**  or  for  not  repairing  fences,**  private  ways,®^  water 
courses,  iiQ.^^  In  these  cases  the  action  should,  in  general,  be  against  the  party 
who  did  the  act  complained  of,  or  against  the  occupier,^  and  not  against  the 
owner,  if  the  premises  were  in  possession  of  his  tenant,  unless  he  covenanted 
to  repair.^ 

The  genera]  rule  is  that  the  owner  of  real  estate,  either  absolutely,  or  for  the 
time  being;  he  who  has  the  management  and  control,  and  takes  the  benefit  and 

(50)  1  Cow«n  91,  Dole;  and  eases  there  cited.  {SI)  1  Saimd.S7;  1  East  107. 

(51)  Stat  408.  (68)  3  Campb.  388.  403.     ' 

(52)  1  Cowen  91,  note,  and  cases  there  cited.  (59)  4  T.  K.  318. 

(53)  3  HiU,  N.  Y.  38.  (60)  3  T.  R.  766. 

(54)  5  Co.  IM,  b;  Burr.  259}  Cro.  Eliz.  547.  (61)  6  Taunt.  44. 

(55)  11  Eng.  C.  L.  Rep.  337.  (62)  4  T.  R.  318. 

(56)  4  Btin.  2092.  (63)  1  H.  Bla.  350. 
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profit  of  the  estate ;  he  at  whose  expense,  and  on  whose  accou^t  the  busluess 
is  conducted,  shall  be  responsible  to  third  persons  for  the  carelessness,  negli- 
gence, or  want  of  skill,  of  those  who  are  carrying  on  and  conducting  the  busi- 
ness by  which  they  are  damnified;  and  this,  whether  the  persons  thus  employ- 
ed and  engaged,  are  working  on  wages  or  by  contract;  and  whether  they  are 
employed  directly  by  the  principal,  or  by  a  steward,  agent,  or  manager,  having 
the  superintendence  of  his  estate.^  But  the  general  owner  of  real  estate,  is 
not  answerable  for  acts  of  carelessness,  negligence,  and  mismanagement,  com- 
mitted upon  or  near  his  premises,  to  the  injury  of  others,  if  the  conduct  of  the 
business,  which  causes  the  injury,  is  not  on  his  account,  nor  at  his  expense,  nor 
under  his  orders  or  efficient  control,  llius :  where  A.  agreed  to  convey  land  to 
B,,  and  B.  agreed  to  build  a  house  thereon,  and  pay  for  the  land,  and  while 
tlie  agreement  was  in  force,  B.,  while  preparing  to  build  the  house  on  his  own 
sole  account,  by  workmen  employed  by  himself  alone,  undermined  the  wall  of 
the  adjoining  house  of  C,  whereby  it  was  injured;  it  was  held  that  A.  was  not 
answerable  for  this  injury,  although  the  title  to  the  s^d  land  remained  in  him, 
at  the  time  the  injury  was  committed.^^ 

If  the  owner  of  land,  having  erected  a  nuisance  thereon,  demise  the  land,  an 
action  may  be  supported  against  him,  though  out  of  possession,  for  the  contin- 
uance of  it;  for,  by  the  demise,  he  affirmed  such  continuance;^  and  every  oc- 
cupier is  liable  for  the  continuance  of  the  nuisance  on  his  land,  &c.,  though 
erected  by  another,  if  he  refuse  to  remove  the  same  after  i^otice,^'^  When  there 
are  several  owners,  or  persons  chargeable  as  tenants  in  common,  in  respect  to 
their  real  property,  though  the  action  be  in  form  ex  delicto,  they  should  be  made 
defendants,  or  the  party  who  is  sued  alone  may  plead  in  abatement,^ 

11.  Wlien  the  interest  has  been  assigned.  The  assignee  of  an  estate  is  not 
liable  for  an  injuiy  resulting  from  any  nuisance  or  wrongful  act,  committed 
thereon  before  he  came  to  the  estate ;  but  if  he  continue  a  nuisance,  he  may  be 
sued  for  such  continuance.  In  some  cases  it  is  necessary,  and  in  all  cases  it  ia 
judicious,  prior  to  the  commencement  of  the  action,  to  require  tlie  defendant  to 
abate  the  nuisance.'''^  If  a  tenant  for  years  erect  a  nuisance,  and  make  an 
under  lease  to  B.,  an  action  lies  against  either  ;^^  and  if  A.  take  the  goods  of 
C,  and  B.  take  them  from  A.,  C.  m^ty  have  liis  action  against  A.  or  B.,  at  his 
election.*^ 

12.  In  case  of  the  death  of  the  wrongdoer^  At  common  law,  upop  the 
death  of  the  wrongdoer,  the  remedy  for  torts,  tmconnected  with  contract,  is  in 

(64)  2  Met.  3fi3;  6  T.  R.  41I3  1  Bos.  Se.  P.  404;       (68)  1  Saimd,  tBh  &  T.  R.  651;  see  post,  p.  103. 
2  H.  B.  267;  12  Eng.  C.  L.  Rep.  31 1.  (70)  Willes  583;  Cro.  Jac.  656;  6  Co.  100, 101 . 

(65)  2Met.353.  (71)  2Salk.460;  1  a.  &^  P.  409. 

<66)  1  Salk.  460;  4  T.  R.  320;   1  B.  &  P.  409.        (72)  Bac.  Ab.  AcUons,  &;  3  HiU,  N.  Y.,  348. 
(67)  Com.  Dt^.  Acttoa  on  tbe  Case,  Nuisance, 
B,;  10  Mass.  72. 
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general  determined;  and  the  common  law  is  probably  in  force  in  this  State, 
except  so  far  aa  the  same  has  been  modified  by  statute.  It  is  provided  by 
statute,^  that  if  any  person,  liable  to  an  action  of  trespass,  or  trespass  on  the 
case  for  mesne  profits ;  or  liable  for  any  injury  done  or  suflered  to  the  estate,  real 
or  personal;  or  for  any  deceit  or  fraud  committed  in  the  sale  or  exchange  of  any 
estate  real  or  personal,  shall  die  before  action  brought,  the  executor  or  adminis- 
trator of  such  deceased  party  shall  be  liable ;  and  the  action  may  be  proceeded 
in  to  final  judgment  as  in  other  cases,  against  executors  and  administrators. 

We  haye  already  referred  to  the  statute,^^  which  prevents  certain  actions  for 
torts  from  abating  by  the  death  of  the  plaintiff  or  defendant  while  pending.  If 
an  action  be  pending  by  or  against  two  or  more  persons,  and  one  or  more  die, 
the  death  may  be  suggested  on  the  record,  and  the  cause  proceed  by,  or  against 
the  survivor,  in  the  same  manner  as  if  such  death  had  not  happened,^^ 

An  action  of  waste  or  ejectment,  does  not  abate  by  the  death  of  the  defendant 
before  final  judgment:  but  the  heir  or  devisee  may  be  made  defendant.^^ 

The  mode  of  proceeding  to  bring  in  an  executor,  administrator,  heir  or  devi- 
see, in  the  place  of  a  deceased  defendant,  will  be  hereafter  stated. 

13.  Jn  case  of  Insolvency.  The  insolvent  act  of  the  State  of  Ohio,  protects 
the  insolvent  debtor,  who  has  obtained  a  certificate,  from  arrest  or  imprison** 
ment  for  any  civil  action,  debt,  or  demand,  mentioned  in  the  schedule  of  his 
debts,  made  before  the  commissioner;*^  (except  debts  of  a  fiduciary  charac- 
ter,)^® but  does  not  preclude  the  party  from  suing  such  debtor,  and  proceeding, 
by  summons  and  by  execution,  against  his  property,  acquired  after  his  assign- 
ment to  the  commissionera  of  insolvents,'^ 

It  is  likely  that  the  discharge  will  be  held  to  exonerate  the  person  of  the  in<* 
solvent  from  imprisonment,  as  well  uppa  debts  arising  ex  delicto,  as  upon  those 
arising  ex  contractu ;  but  the  question  has  not  yet  been  decided  by  the  courts 
of  OhioW 

14.  In  the  case  of  Marriage.  The  general  rule  is,  that  the  husband  is 
liable  for  the  torts  and  frauds  of  the  wife,  committed  during  coverture.  If  com- 
mitted by  her  in  his  company, jor  by  his  order,  he  alone  is  liable;  if  not,  they 
are  jointly  liable,  and  the  wife  must  be  joined  in  the  suit  with  her  husband.®^ 

For  torts  committed  by  a  woman  before  marriage,  suit  must  be  brought 
against  the  husband  and  wife  jointly.^  For  a  conversion,  by  husband  and  wife 
jointly,  during  coverture,  the  action  should,  perbapsi  in  strictness  under  the 

(73)  Stat.  669,  $90.  English  statute,  which  disohaifps  the  insolvent 

(74)  Anie,  p.  87.  from  debts  due  by  him  to  those  who  axe,  or  who 

(75)  dtat.  668.  claim  to  be,  his  credUora  at  the  time  of  the  dis- 

(76)  Stat.  669,  $88.  89.  cbai|;e.   0  Eng.  C.  L.  Rep.  3S9. 

(77)  Stat.  448,  $36. 415.  (80)  See  19  Wend.  639. 

(78)  42  Stat.  29,  $1.  (81 )  2  Kent's  Coin.  4th  ed.  148, 149;  Wright  9^ 

(79)  It  will  lie  observed,  that  tlie  Ohio  Statute    Com.  Dig.  Baron  Sl  Fern.  Y;  5  Biun.  43. 

is  somewhat  diSeient  in  its  language  from  the       (82)  Com.  Dig.  Baron  dc  F.  Y$  5  Binn.  43. 
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general  rule  above  stated,  be  against  him  alone ;  but  a  declaration  in  trover 
against  them,  charging  that  they  converted  the  property  to  their  own  use,  is 
good  after  verdict.®^ 

The  plaintiff  cannot,  in  an  action  against  husband  and  wife,  proceed  for  a  tort 
committed  by  the  husband  alone.^ 

A  feme  covert  can  only  be  sued  for  her  own  actual  wrong  or  trespass,  and 
cannot  become  a  trespasser  by  her  previous  or  subsequent  assent  during  cover- 
ture^^    Husband  and  wife  cannot  be  sued  jointly  for  a  slander  by  both. 

A  person  may  sue  husband  and  wife,  jointly,  for  her  Hbel  or  slander,  though 
she  have  committed  adultery,  and  they  live  separate,  but  have  not  been  divorced 
a  vinculo  matrimonii.^ 

•  In  an  action  of  trespass,  against  husband  and  wife,  for  her  tort  before  cover- 
ture, if  she  die  before  judgment,  the  suit  will  abate ;  but,  if  the  husband  die, 
the  suit  may  proceed,  upon  suggestion  of  his  death  on  the  record.^ 

15.  How  and  when  nonjoinder^  or  misjoinder^  ^c,  of  defendarUa^  in  aeliona 
ex  delicto^  can  be  objected  to.  If  several  persons  be  made  defendants,  jointly, 
where  the  tort  could  not,  in  point  of  law,  be  joint,  they  may  demur;  and  if  a 
verdict  be  takejfi  against  all,  the  judgment  may  be  arrested,  or  reversed  on  a  writ 
of  error  ;^  but  the  objection  may  be  aided  by  the  plaintiff's  taking  a  verdict 
against  one  ;^  or  if  several  damages  be  assessed  against  each,  by  entering  a 
nolle  prosequi,  afler  the  verdict  and  before  judgment.^  In  other  cases,  where, 
in  point  of  fact,  and  of  law,  several  persons  might  have  been  guilty  of  the  same 
offence,  the  joinder  of  more  persons  than  were  liable  in  a  personal  or  mixed 
action,  in  form  ex  delicto,  constitutes  no  objection  to  a  partial  recovery,  and  one 
of  them  may  be  acquitted,  and  a  verdict  taken  against  the  others.^  On  the 
other  hand,  if  several  persons,  jointly,  commit  a  tort,  the  plaintiff,  in  general, 
has  his  election  to  sue  all,  or  some  of  the  parties,  jointly,  or  one  or  all  of  them, 
separately,  and  the  defendant  cannot  object  to  the  nonjoinder,^^  even  if  it  appear 
from  the  declaration,  or  by  plea,  or  evidence,  that  the  tort  was  committed  jointly 
by  the  defendant  and  another  person.^  A  plea  in  abatement,  therefore,  in 
such  cases^  cannot  be  sustained. 

But  the  above  rules  apply  only  to  actions  for  torts,  strictly,  unconnected  with 
contract;  for  where  an  action  on  the  case  is  brought,  merely  for  the  nonfeasanco 
of  a  contract,  and,  in  order  to  support  the  action,  a  contract  must  be  proved,  and 
is  the  basis  of  the  suit,  (as  in  case  for  the  breach  of  a  warranty  on  a  sale, 
&c.,)  the  joinder  of  too  many  defendants  wQi  be  a  ground  of  nonsuit;  and  it 

(83)  6  Enj^.C.  L.  Rep.  422;  see  Com  Di^.  Da-  (90)  8  East  62;  1  M.  &  Sel.  589;  2  Johns.  365. 

rou  &  F.  Y.,  and  Pleader;  2  A.  2.  382.    As  to  ejectment,  see  5  Wend.  96;  5  Johns. 

(U)  2  Wils.  227.  278;  6  Venn.  250;  2  Johns.  438;  Adams  236. 

(86)  1  Chit  PI.  8  Am.  ed.  92.  (91)  1  Saund.  291,  d,  note;   14  Johns.  496;  5 

(87)  Stat.  668,  $85.  667,  ^,  15  Wend.  360.  Mass.  266;  2  Ohio  Rep.  33. 

(88)  1  New  Rep.  245;  1  Chit.  PI.  8  Am.  ed.  86.  (92)  1  Saund.  291;  2  Johns.  365. 

(89)  1  Saund  207,  a.  n. 
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should  seeni}  that  if  a  joint  contractor  be  not  included,  the  defendant  may  plead 
his  nonjoinder  in  abatement,  the  same  rules  being  applicable,  as  if  the  action  were 
in  form  ex  contractu.^^  In  such  case,  however,  it  must  appear  from  the  decla- 
ration, that  the  gist  of  the  action  is  for  a  breach  of  contract,  otherwise  tlie  objec- 
tion cannot  be  made.^ 

With  regard  to  carriers,  innkeepers  and  the  like,  whose  liability  is  founded 
on  the  breach  of  an  implied  common  law  duty,  in  respect  of  their  particular 
business,  if  they  be  sued  in  case  for  negligence,  and  the  plaintiff  in  his  declara- 
tion founds  his  action  upon  the  common  law  duty,  and  omits  an  averment  of 
any  promise  or  contract,  no  objection  can  be  made  by  plea  in  abatement,  or 
otherwise,  on  account  of  the  nonjoinder  of  a  party ;  although,  if  sued  in  assump- 
sit, such  objection  would  be  tenable.^ 

There  is  also  another  cl^iss  of  cases,  which  concerns  realty,  not  subject  to 
the  above  mles ;  for,  when  the  tort  concerns  real  property,  and  consists  in  the 
omission  of  some  act,  which,  as  joint  owners  of  land,  the  defendants  were  bound 
to  perform,  all  must  be  joined,  or  the  nonjoinder  may  be  pleaded  in  abatement.^ 
The  objection  for  nonjoinder  cannot,  however,  be  made,  unless  it  appear  from 
the  pleadings  that  the  defendants  are  charged  by  reason  of  their  holding  real 
estate  as  tenants  in  common  or  parceners. ^^  Such  plea  in  abatement  is  there- 
fore bad,  when  pleaded  to  an  action  for  keeping  up  a  dam,  whereby  tlie  plain- 
tiiTs  land  is  overflowed :  there  being,  and  needing  to  be,  no  averment  that  the 
defendant  owned  the  land  on  which  the  dam  was  kept  up.^^ 

If  the  wife  be  sued  alone  for  her  tort,  before  or  after  marriage,  she  must  plead 
her  coverture  in  abatement,  and  cannot  otherwise  take  advantage  of  it«^  If  tlie 
husband  and  wife  be  sued  jointly  for  torts,  of  which  they  could  not,  in  law,  be 
jointly  guilty,  as  for  slander  by  both,  if  the  objection  appear  on  the  face  of  the 
declaration,  the  defendant  may  demur,  move  in  arrest  of  judgment,  or  support  a 
writ  of  error.** 

(93)  12  East  45i.  89;  2  New  Rep.  454;  7  Engr.  (96)  14  Johns.  4S6j  4  Pick.  909}  1  Saund.  291, 

C.  L.  Rep.  346, 346}  1  Chit.  PI.  8  Am.  ed.  86.  cj  6  T.  R.  651  j  7  T,  R.  257. 

((H)  Id,  ib.}  7  Eng.  C.  L.  Rep.  345.  (97)  4  Pick.  308. 

(95)  7  Eng.  C.  L.  Rep.  345;    18  Eng.  C.  L.  (98)  U  Johns.  426;  see  10  Mass.  378. 

Rep.  227;  3  East  63;  2  Wend.  327;  5  Burr.  2611.  (99)  1  Chit.  Pi.  8  Am.  ed.  92. 
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A  few  words  may  not  be  out  of  place  here  to  membera  of  the  bar  who  have 
just  commenced  the  practice  of  the  law. 

The  moment  a  suit  is  advised  and  commenced,  the  attorney  is,  in  a  very  ^at 
degree,  responsible  for  its  successful  termination.  If  there  be  any  time  when 
the  facts  and  the  law  should  be  carefully  examined  and  considered,  it  is  before 
the  suit  is  commenced.  Besides,  a  young  man's  reputation  depends  yery  nrach 
upon  his  success  in  the  first  few  cases  he  conducts.  His  duty  to  his  client,  and 
his  own  character,  therefore,  both  demand  his  utmost  caution  and  prudence  be- 
fore he  commits  his  client's  interests  to  the  proverbial  uncertainties  of  the  law. 

A  young  lawyer  will  find,  after  trying  a  few  causes,  that  facts  as  stated  by 
clients,  and  facts  as  made  out  before  the  jury,  are  totally  dififerent;  so  that  he 
is  surprised  by  the  proof,  and  consequently  by  the  law.  This  may  oAen  be 
his  own  fault;  and  he  will  gather  from  experience,  two  rules,  at  least,  to  regu- 
late his  conduct:  1st.  To  ascertain  and  distinguish  between  what  can  be  proved, 
and  what  circumstances  exist  which  cannot  be  established  by  any  proof.  The 
importance  of  the  first  is  obvious ;  the  latter  can  be  of  little  or  no  benefit  to  the 
client.  2dly.  That  clients  will  often  unintentionally,  and  sometimes  purposely, 
conceal  from  tlieir  attorney  the  facts  which  make  against  them.  It  will  be 
found  that  some  clients  should  be  cross  examined,  like  unwilling  witnesses. 
Now  it  is  a  part  of  the  professional  duty  of  an  attorney,  equally  obligatory  as 
faithful  counsel,  to  ascertain,  through  his  client,  what  can  and  what  cannot  be 
he  proved,  and  to  thoroughly  siA  his  client  before  he  commences  a  suit.  A 
young  member  of  the  bar  does  not  always  do  this.  Sympathy,  confidence 
and  gratitude,  are  often  uppermost  in  his  mind  on  such  occasions ;  and,  instead 
of  being  a  calm,  prudent,  and  cautious  adviser,  he  permits  the  best  and  warmest 
feelings  of  his  heart  to  blind  his  judgment,  and  unfortunately  too,  at  the  expense 
of  his  friends,  and  of  his  own  reputation. 

A  young  man  who  has  not  the  moral  courage  to  say  to  a  client:  "I  do  not 
know,  but  will  examine  and  then  advise  you,"  is  hardly  qualified  for  admission 
to  the  bar;  and  smarting  trills  of  costs  against  his  clients  will  soon  measure  the 
standard  of  his  learning  and  reputation. 
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It  is  extremely  difficult  for  even  a  well  read  lawyer,  when  he  commences 
practice,  to  readily  apply  principles  to  facts  confusedly  stated  by  clients.  Ex- 
perience  and  practice  will  overcome  this  difficulty.  In  endeavoring,  however, 
to  ascertain  what  principles  of  law  are  applicable  to  a  case  stated,  a  sense  of 
what  is  right  and  just  is  a  safe  counsellor,  and  will,  in  general,  guide  the  prac- 
titioner to  the  points  upon  which  the  case  hinges,  or  at  least,  prevent  him  from 
falling  into  the  common  error  of  misapplying  technical  and  arbitrary  rules  of 
law.  ^^ 

At  the  time  a  suit  is  commenced,  and  when  the  attorney  is  ascertaining  what 
the  facts  are,  and  what  portion  of  them  can  be  established  by  proof,  he  should 
enter  in  his  Register  the  names  of  the  witnesses,  and  a  brief  note  of  the  testi- 
mony of  each.  The  reputation  of  a  member  of  the  bar  is  seriously  and  justly 
injured  in  the  estimation  of  the  jury  and  by-standers,  if  he  blunders  through  a 
trial  without  knowing,  except  from  the  hurried  whisper  of  his  client,  what  the 
witnesses  called  by  him  will  testify.  It  impresses  upon  the  minds  of  others 
the  belief,  that  the  attorney  is  ignorant  of  his  cause,  and  relies  entirely  upon 
the  sagacity  of  his  client  to  marshal  and  bring  forward  the  testimony.  An 
attorney  should  know,  before  term,  as  well  what  kind  of  a  cause  he  is  to  man- 
age, as  the  name  and  testimony  of  each  witness  of  his  client ;  and  also,  as  far 
38  possible,  the  testimony  of  the  witnesses  on  the  opposite  side.  The  mode 
in  which  a  case  is  broke  to  the  jury,  and  the  manner  the  evidence  (which  is 
almost  always  circumstantial)  is  linked  together,  accumulated,  and  strengthened, 
by  calling  witness  after  witness  at  the  proper  stage  of  its  progress,  should  never 
be  lost  sight  of;  and  to  leave  this  to  even  a  sagacious  client,  who  is  stunned  by 
his  new  position,  and  confused  by  his  anxieties,  is  to  abandon  this  important 
part  of  professional  duty  to  mere  chance.  The  attorney  who  neglects  his  duty 
in  this  way,  is  fortunate  if  he  ascertains  what  the  real  pinch  in  a  cause  is,  before 
the  disordered  mass  of  testimony  is  submitted  to  the  jury. 

Before  entering  into  a  detailed  statement  of  the  mode  of  commencing  per- 
sonal common  law  actions,  it  will  be  proper  to  name  the  common  process  is- 
sued to  bring  a  defendant  before  a  court  to  answer  to  a  suit. 

Mesne  process  in  Ohio,  is,  in  general,  either  a  summons,  or  a  capias  ad  re- 
spondendum ;  and  is  sued  out  of  the  clerk's  office  of  that  court  to  which  it  is 
made  returnable ;  and  not  out  of  the  court  of  chancery,  as  in  England.  No 
original  writ  precedes  the  summons  or  capias ;  but  they  are  themselves  original 
writs. 

The  summons  is  a  mandatory  letter,  purporting  to  be  issued  by  the  State, 
sealed  with  the  seal  of  the  court,  commanding  the  sheriff  to  summon  the  de- 
fendant to  appear  in  court  on  a  given  day,  (generally  either  forthwith,  or  on  the 
first  day  of  the  next  term,)  to  answer  the  charge  against  him. 

A  capias  ad  respondendum  issues  in  like  manner,  commanding  the  sheriff  to 
take  the  body  of  the  defendant,  and  have  him  before  the  court,  to  answer  the 
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charge  of  the  defendant    But,  as  we  flhaU  hereafter  see,  the  plaintiff  cannot 
have  a  capias,  of  course,  as  he  may  a  summoqa. 

The  issuing,  senrice  and  return,  of  these  two  writs,  and  the  proceedings  un- 
der them,  will  be  the  subject  of  the  two  next  succeeding  chapters  of  this  work. 
It  is  seldom  that  any  other  but  a  summons  or  a  capias  is  adopted  in  the  com- 
mencement  of  suits ;  though  there  are  others,  which,  under  special  circum* 
stances,  are  allowed  to  issue :  such  as  a  writ  of  attachment,  which  may  be  re- 
sorted to  whenever  the  cause  of  action  is  founded  upon  a  contract,  judgment  or 
decree,  and  the  debtor  absconds,  or  is  not  a  resident  of  the  State  ;^  and  pro- 
ceedings in  rem  against  water  craft,^  and  a  scire  facias,  writ  of  error,  certiorari, 
and  quo  warranto  or  mandamus.  We  shall  have  occasion,  hereafter,  to  describe, 
fully,  the  mode  of  issuing,  and  the  nature  and  form  of  most  of  these  writs. 


CHAPTER  VII. 
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SECTIOXf    I.      ITS   GENERAL   REQUISITES. 
II.      FORMS   or   PRAECIPES. 


Sec.   I.      ITS  GENERAL   REQUISITES. 

In  general,  the  first  step  in  the  commencement  of  a  suit  is  to  file  a  praecipe 
with  the  clerk.  The  praecipe  contains  a  request  to  issue  the  writ,  and  a  mem- 
orandum of  all  the  matters  required  to  fill  it  up,  &c.,  that  is:  the  names  6f  the 
parties ;  the  kind  of  action ;  the  amount  of  debt  or  damages,  or  both,  claimed;  the 
kind  of  writ  which  the  plaintiff  desires  akoukl  be  issued;  when  returnable ;  and 
the  form  of  the  indorsement  upon  the  writ,  of  the  cause  of  action  and  amount 
appearing  to  be  due,  or  sworn  to.  If  a  capias  ad  respondendum,  attachment^ 
writ  of  replevin,  or  a  warrant  for  proceedings  in  rem  against  watercrail,  is  re- 
quired, an  affidavit  must  be  filed  before  the  writ  tissues. 

In  ejectment  the  declaration  is  a  substitute  for  tlie  writ;  and  this  is  the  only 
action  in  which  a  praecipe  is  not  filed.  Meane  process  is,  therefore,  issued  by 
the  clerk  of  the  court,  upon  the  written  request  of  the  person  demanding  the 

(1)  Stat.  88.  (2)  Stat.  309. 
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writ,  or  his  attorney  ;^  and  this  written  request  is  called  a  praecipe.  A  clerk  is 
not  bound  to  issue  process  upon  verbal  request^ 

Great  care  must  be  taketi  to  fix  the  damages  mentioned  in  the  praecipe,  to  a 
sum  equal  to  the  full  amount  of  damages  sought  to  be  recovered,  in  those  cases 
in  which  damages,  from  the  nature  and  form  of  the  action,  constitute  the  main 
object  of  claim,  as  in  Assumpsit,  Covenant,  Trespass,  Case  and  Replevin  ;^  for 
the  declaration,  in  this  respect,  liiust  correspond  with  the  praecipe,  and  a  jury 
cannot  give  larger  damages  than  the  amount  laid  in  the  declaration.  In  actions 
that  do  not  sound  in  damages,  as  Debt,  Detinue  and  Ejectment,  daitiiaged  are 
not  the  gist  of  the  action,  and  a  nominal  sum,  only,  is  usually  laid.  In  Debt» 
where  interest  is  claimable  as  damages,  and  not  as.  due  upon  an  express  cov- 
enant or  contract,  the  damages  should  be  laid  at  a  sum  8uifi(»ent  to  ^ver  the 
amount  of  the  interest.  In  im  action  by  an  informer,  (or  qui  tarn  acti<m,)  dara* 
ages  are  not  recoverable,  and  should  not  regularly  be  claimed. 

The  substance  of  Uie  cause  of  action,  as  already  stated,  must  be  briefly  set  out 
in  the  praecipe,  and  indoised  on  the  writ,  otherwise  the  writ  may  be  quashed, 
on  motion,  at  the  costs  of  the  plaintiff.^ 

If  two  or  more  persons  are  bound  jointly,  or  jointly  and  severally,  by  any 
bond,  or  writing  obligatory,  bill  of  exchange^  promissory  note,  or  other  con- 
tract, and  reside  in  different  counties,  the  praecipe  may  be  filed  in  the  court  of 
one  of  such  counties,  and  direct  a  summons  or  capias  to  issue  to  the  sherifis  of 
each.* 

Sec.  II.    roRMs  or  praecipes. 

It  is  only  necessary  to  give  here  a  (bw  forms,  as,  from  th^  above  general  di- 
rections, a  praecipe  may  be  readily  made  out  in  any  case. 

1.    rORM  OF   PRAECIPE   FOR  A  WRIT   OF  SIT1IMON0,  Ttf  ASSUMPSIT. 


Assumpsit.    Damages  —  dollars. 

Issue  a  summons  returnable  [[forthwith,  if  in  term  time;  or  if  in  vaeatiant 
say,  instead  of  **forthwithj**  at  the  next  term.]  Indorse  on  the  writ,  **Suit 
brought  on  [^Here  atate^  briefly^  (he  cause  of  action^  and  the  amount  of  dam- 
ages  claimed^  as  thus:  a  note  of  hand,  made  by  defendant  to  plaintiff,  or  order, 

for  —  dollars,  payable  on  the day  of         ■  A.  D. ^  with  interest 

from  date,  and  dated,  — — —  iic.  Also,  for  goods  sold  and  delivered,  money  had 
and  received,  dte.  Damages  claimed  as  due,  $— ,  [inserting  same  amount 
as  at  the  commencement  of  the  praecipe.    Jfyou  cannot  readily  make  out  the 


(1)  Sial.  69i;^20.  (4)  Wil.  Pr.  8,  n. 

(2)  6  Okie  Rep.  IflO.  '*  "       ""^  '— 

(3)  C«n.  IKg.  Pleader,  C.  84. 


(4)  Wil.  Pr.  8,  n. 

(5)  Stat.  fi52,  $23j  sec  post  page  110,  and  Chap. 
IX,  sec.  VII. 
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statement  of  the  cause  of  aetiofif  turn  to  the  forms  of  statements  of  causes 
of  action  contained  in  affidamts  to  hold  to  bailt  post  Chapter  /A,  sec,  F.] 

J S ,  Attorney  for  Plaintiff. 

To  the  Clerk  of  —  Com.  Pleas,  or  Sup.  Court 
Dated,  ^c. 

2.   FORM   OF   PRAECIPE   FOR  SUMMONS  IN   DEBT. 

1  In  Debt.     Debt  $— .     [^Here  insert  the  sum  for  which  the 


vs.  \  single  bill,  note,  or  penal  part  of  the  botid  was  given,"] 

C D .  J  dollars,  damages  — ,  [^Here  enter  a  sufficient  sum  to  cover 

the  interest,] dollars. 

Issue  a  summons  returnable  (^forthwith,  if  in  term  time;  but  if  in  vacation, 

say,  instead  of  "forthwith,^*  at  the  next  term.]     Indorse  on  the  writ,  "  Suit 

brought,  [&e.    Here  state  the  cause  of  action,  as  directed  in  the  preceding 

form,  and  the  debt  and  damages  mentioned  at  the  commencement  of  the  prac^ 

cipe,  and  conclude  as  in  tlie  preceding  form,] 


3.  FORM  OF  PRAECIPE  FOR  SUMMONS  IN  TROVER. 


B- 


n 


VS.  V  Trover.     Damages dollars. 

D J 


Issue  [&;c.     Follow  the  above  form.  No,  1,  in  *^ssumpsit,  throughout,  eX' 
cept  the  cause  of  action  may  be  stated  thus:   Suit  brought  to  recover  ♦ 
damages,  for  the  conversion,  by  the  defendant,  of  certain  goods  and  chattels,  to 
wit:  one  horse,  and  divers  other  goods  and  chattels  of  the   plaintiff,  to  his, 
the  defendant's,  use.     Damages  claimed  S 

J S ,  Attorney  for  Plaintiff. 

To  the  Clerk  of  —  Com.  Pleas,  or  Sup.  Court. 
Dated,  fyc, 

4.     FORM   OF   PRAECIPE   FOR   A   WRIT   OF   REPLEVIN. 


vs.  V  In 

C D .  J 


Replevin.     Damages         ■  dollars. 


Issue  a  writ  of  Replevin  for  the  following  goods  and  chattels,  to  wit;  [Here 
describe  the  articles,]     Indorse  on  the  writ,  "Suit  brought  to  recover  $ 
damages,  &c.,  for  tlie  unlawful  detainer  of  the  goods  and  chattels  within  men- 
tioned*." 

J S ,  Attorney  for  PlainUff. 

To  the  Clerk  of——  Com.  Pleas,  or  Sup.  Court. 
Dated,  4'C' 
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A B         ,1  In  [Case,  or  Covenant,  or  Assumpsit,  as  the  action  may  he] 

vs.  V Damages  dollars;    [or  if  in  Debt,  say:    In  Debt  for 

C D .  J dollars,  damages dollars.] 

Issae  a  capias  ad  respondendum,  returnable  [forthwith,  if  in  term  time;  hvt 
if  in  vacation,  say,  instead  of  ^^forthtvith,''^  at  the  next  term.]  Indorse  on 
the  writ,  "Suit  brought — [Here  state  the  cause  of  action,  in  substance  as  in 
the  affidavit.']  Amount  sworn  to  $ ,  hold  to  bail  in  the  sum  of dol- 
lars [tlouble  the  amount  sworn  to.] 

J——  S ,  Attorney  for  Plaintiff. 

To  the  Clerk  of Com.  Pleas,  or  Sup.  Court. 

Dated,  ^e. 

Let  the  praecipe  for  a  capias  be  annexed  to,  and  precede,  the  affidavit  to  hold 
to  bail ;  so  that  the  parties  named  in  the  praecipe  may  be  referred  to  in  the 
affidavit. 

6.    FORM   OF    PRAECIPES    IN   TRESPASS,  &C. 

In  trespass  the  cause  of  action  may  be  stated :    "  Suit  brought  to  recover 

$ ,  damages,  for  an  assault  and  battery  committed  by  the  defendant,  upon 

the  plaintiff,  &c." 

In  an  action  for  crim.  con.:  "  Suit  brought  to  recover  $  ■,  damages,  for 
and  on  account  of  the  defendant  having  had  criminal  conversation  with  Cath- 
arine, the  wife  of  the  plaintiff,"  ^. 

The  reader  will  receive  aid  in  making  out  the  statement  of  the  cause  of  action 
by  reference  to  the  forms,  hereinafter  given,  of  affidavits  to  hold  to  bail.® 

(6)  See  post^  Chap.  IX;  sec.  V. 
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Sec  I.      IN  WHAT  CASES  AND  HOW  SUMMONS  ISSUED,  AND  THE    FORM  THEREOF. 

Common  law  actions  are,  in  general,  commenced  by  summons ;  for,  the  first 
process  in  personal  actions,  in  cases  where  the  plaintiff  is  not  entitled  to  special 
bail  must  be  by  summons ;  and  in  all  actions  where  the  plaintiff  is  entitled  to 
special  bail,  he  may  sue  out  a  summons  instead  of  a  capias,  and  on  the  return 
of  siich  summons,  the  court,  on  motion,  may  order  the  defendant  to  give  special 
bail,  in  the  same  manner  as  if  a  capias  ad  respondendum  had  been  the  first 
process.* 

la  general,  the  mesne  process  cannot  be  issued  or  served  beyond  the  limits  * 
of  the  county  in  which  the  suit  is  brought.^  The  statute,  however,  provides,' 
"  that  if  two  or  more  persons  are  bound  jointly,  or  joindy  and  severally,  by 
any  bond,  or  writing  obligatory,  bill  of  exchange,  promissory  note,  or  other 
contract,  and  the  persons  so  bound  shall  reside  in  different  counties,  it  shall  be 
lawful  for  the  plaintiff,  in  any  action  brought  upon  any  such  bond,  writing  oblig- 
atory, bill  of  exchange,  promissory  note,  or  other  contract,  to  file  witli  the  clerk 
of  the  court  of  die  county  in  which  either  of  the  persons  so  bound  shall  reside, 
and  against  whom  a  writ  of  summons,  or  capias  ad  respondendum,  shall  have 
been  directed,  a  praecipe,  directing  that  a  summons  or  capias  ad  respondendum 
be  issued  to  the  sheriff,  or  coroner,  of  the  county  or  counties  in  which  such 
other  person  or  persons,  so  bound  as  aforesaid,  may  reside,  or  may  be  found ; 
who  shall  issue  the  said  writ  or  writs,  as  by  said  praecipe  shall  be  directed  ; 
and  the  sheriff,  or  other  ofiicer,  shall  execute  and  return  the  same,  in  the  same 

(1)  Stat.  619,  ^12.  issuing  a  testatum  summons,  see  III  sec.  of  this 

(^)  10  Ohio  Rep.  2<K);  sec  anlr,  p.  10.    As  to    Chapter.     '  (3)  Stat.  653,  {^S3. 
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manner,  and  under  the  same  penalties,  as  if  the  capias  ad  respondendum  or 
summons  had  issued  from  the  clerk  of  the  court  of  his  county ;  and  the  court 
to  whom  such  writ  is  returned,  shall  proceed  in  the  same  manner  thereon,  as 
if  it  had  been  returned  by  the  shehff  of  their  own  proper  county," 

The  first  step  to  be  taken  by  a  person  who  desires  to  commence  a  suit,  is 
lor  him  or  his  atttomey  to  file  with  the  clerk  of  the  court,  a  praecipe,'*  as  here- 
inbefore mentioned.^ 

Upon  filing  the  praecipe  with  the  clerk,  he  will  deliver  to  the  plainiifif,  or 
his  attorney,  a  summons : 

The  summons  is  in  the  form  following: 

1.    FORM  OF  A  WRrr  OF  SUMMONS. 

[jsEAL,']    The  State  of  Ohio county,  ss. 

To  the  Sheriff  of  said  county,  greeting  : 

We  command  you  to  summon  0— > —  D to  appear  before  our  [Supreme 

Court,  or  say,  Court  of  Common  Pleas,  as  the  case  may  be,"]  of  the  county 
aforesaid,  at  the  court  house  in  said  county,  [forthwith,  if  in  term  time,  or  if 
in  vacatioHf  say,  on  the  first  day  of  their  next  tenn,3  to  answer  unto  A 

B ,  in  a  plea  o{-^r[Here  name  the  action,  and  the  debt  and  damages,  or 

the  damages  as  in  the  praecipe,  as  thus:  Assumpsit.  Damages  .-^—  dollars-^ 
or  thus :  Debt,  for  ■  dollars.  Damages  -— *—  dollars— <or  thus :  Covenant. 
Pamages  — —  dollar»— ^r  thus  :   Detinue,    Damages    .     >  doUar&-*-<or  thus : 

Trover.     Damages  '     ■    dollars— -or  thus :   Trespass.    Damages dollars 

""^or  thus :  the  Case.  Damages  ■■  ■  dollars,  and  then  add:']  and  have  you 
then  there  this  wcit. 

Witness  C— —  C— ,  clerk  of  said  court  this  —  day  of A.  D 

Attest :  C C ,  Clerk. 

The  derk  must  indorse  on  the  writ  the  cause  of  action,  and  amount  ap- 
pearing to  be  due,  or  demanded,  as  directed  by  the  praecipe,  and  sign  the  same 
thus:     Attest:     C    "..   C  Clerk.^    The  signature  of  the  clerk,  however, 

is  not  material. 

If  the  substance  of  the  cause  of  action  is  not  indoiBed  on  the  summons  or 
capias,  the  writ  will  be  quashed,  on  motion,  at  the  plaintiff  *s  costs.^  But  by 
pleading  to  the  action  the  defect  will  be  waived. 

2.     FORM   OF    SUMMONS    WHEN   ISSUED  TO    THE    SHERIFF   OF   ANOTHER    COUNTY, 

WHERE  ONE  OF  THE  DEFENDANTS  RESIDES. 

[seal.]     The  State  of  Ohio,  Franklin  county,  ss. 

To  the  Sheriff  of  Hamilton  county.  Greeting  : 

Whereas  E F ,  who  resides  in  our  said  county  of  Hamilton,  and 

C D ,  who  resides  in  our  said  county  of  Franklin,  are  jointly 

<4)  Suit.  651,  f20.  (C)  Stat.  651,  ^20. 

(5)  Ante  p.  106.  (7)  Wil.  Pr.  8  o. 
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bound  to  answer  A B ,  for — [^Here  describe  the  cause  of  action 

as  stated  in  the  praecipei]  and  the  said  A B  hath  filed   with 

the  clerk  of  our  Court  of  Common  Pleas  of  the  said  county  of  FranJdin^  a 
praecipe,  according  to  the  statute  in  such  case  made  and  provided,  directing, 
amongst  other  things  in  the  premises,  that  a  summons  should  be  issued  against 

the  said  E F ,  to  our  said  sheriflT  of  Hamilton  county,  in  which  said 

county  of  Hamilton  the  said  E F—  resides.    We  therefore  command  you  to 

summon  the  said  E F-^-  to  appear  before  our  said  court  of  Common  Pleas 

of  the  county  of  Franklin^  aforesaid,  at  the  court  house  in  said  county,  on  the 

first  day  of  their  next  term,  to  answer,  with  the  said  C D ,  unto  the 

said  A B— ,  in  a  plea  of — Q&c.  Here  state  the  action^  fyc.  and  conclude  as 

in  the  preceding  form  No.  1,  and  indorse  cause  of  action  and  amount  due 
or  demanded^  as  directed  antCy  p.  111. J 

Sec.   II.      INDORSEMENT  ON  PROCESS  OF  SECURITY  FOR  COSTS. 

If  the  plaintiff  is  a  nonresident  of  the  county,  the  writ  must  be  indorsed  by 
some  responsible  freeholder  of  the  county,  as  security  for  costs  ;^  which  may  be 
in  the  form  following : 

3.  FORM  OF  INDORSMENT  OF  SECURITY  FOR  COSTS. 

I  am  good  for  costs.  Or  thus:  I  am  held  and  bound  for  the  payment  of  all 
the  costs  that  may  be  adjudged  against  the  plaintiff  herein,  both  in  the  Court  of 
Common  Pleas  and  Supreme  Court  as  indorser  for  costs,  according  to  the. 
statute,  in  such  case  made  and  provided. 

[Signed,]  S S . 

The  mode  of  proceeding  against  such  indorser  will  be  hereafter  stated.^ 
The  sheriff  is  not  bound  to  serve  the  writ  until  such  security  is  given ;  the 
statute,  however,  is  considered  as  merely  directory,  and  service  of  process, 
without  an  indorsement  for  the  costs,  is  valid. ^^  The  defendant,  after  the  service 
and  return  of  the  writ,  on  motion  to  the  court,  ei^er  at  the  appearance  or  any 
subsequent  term  before  final  judgment,  may  take  a  rale  on  the  plaintiff  to  enter 
security  for  costs,^^  within  such  time  as  the  court  shall  judge  reasonable,  which 
rule  may  be  entered  on  the  journal  of  the  court,  in  the  form  following: 


A B ,-) 

vs.  V 

C- —  D .  J 


4.    FORM  OF  RULE  FOR  SECURITY  FOR  COSTS. 


On  motion  of  defendant,  and  it  appearing  to  the  court  that  the  plaintiff  is  a 
nonresident  of  this  county,  it  is  ordered,  that  wiiliin days  he  enter  se- 

(8)  Stat.  651,  ^21.  (II)  Wil.  Pr.  9j  2  Ohio  Itep.  269}   1  BUcLf. 

(9)  See  Index:  Scire  facias.  146, 147. 

(10)  2  Ohio  Rep.  2^9;  1  Blackf.  146,  147. 215. 
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curity  for  costs  herein,  by  filing  the  bond  of  a  responsible  freeholder  of  the 

county,  to  the  acceptance  of  the  clerk  of  this  court,  in  the  sum  of dollars, 

conditioned  to  pay  all  the  costs  that  may  be  adjudged  herein  against  the  plaii^- 
tiff,  both  in  the  Court  of  Common  Pleas  and  Supreme  CourC 

If  this  rule  be  not  complied  with,  the  plaintiff  will  in  general  be  nonsuited  J^ 

A  motion  for  a  rule  of  this  kind  is  sometimes  sprung  upon  the  plaintiff  after 
issue  joined,  and  when  the  cause  is  called  for  trial,  and  without  any  previous 
notice  that  the  motion  would  he  made.  The  practice,  under  such  circumstan- 
ces, is  not,  probably,  settled  and  uniform  in  the  different  circuits ;  but  it  may 
admit  of  doubt,  whether  the  court  will,  in  such  case,  delay  the  trial  of  the  cause, 
especially  in  the  absence  of  any  professional  statement  that  there  is  a  meritorious 
defence,  and  that  the  motion  is  not  made  for  delay.  The  court  would,  proba* 
bly,  in  such  ease,  proceed  with  the  trial,  enter  the  rule,  and  enforce  it,  if  moved 
so  to  do,  by  attachment.  Where,  however,  the  defendant  has  delayed  to  plead 
or  summon  his  witnesses  at  the  trial  term,  or  to  take  any  other  step  in  the  cause 
on  account  of  the  want  of  security  for  costs,  and  makes  affidavit  of  a  meritorious 
defence,  and  of  having  given  notice  of  the  motion  before  the  rule  day  for 
pleading  expired,  the  trial  of  the  cause  would  probably  be  laid  over  until  secutity 
for  costs  were  entered.  ^^ 

When  a  plaintiff  during  the  progress  of  a  cause  becomes  a  nonresident  of  the 
county,  the  court  may,  at  their  discretion,  and  on  affidavit  of  the  fact,  order  him 
to  enter  security  for  costs ;  but  the  entry  of  such  rule  will  not,  in  general,  delay 
the  trial.^^  The  power,  however,  of  staying  proceedings,  until  security  for 
costs  be  filed,  is  an  incidental  power,  and  may  be  exercised  independent  of  any 
statute.^'  In  England,  a  motioa  to  stay  prooeedinga  until  security  for  costs 
be  given,  on  the  ground  of  Uie  nonresidence  of  the  plaintiff,  cannot  be  made,  if 
the  defendant  has  taken  any  steps  in  the  cause,  such  as  pleading  to  the  action, 
SLc.f  subsequently  to  his  becoming  acquainted  with  the  fact  of  the  plaintiff's 
being  resident  abroad ;  and,  therefore,  the  affidavit,  in  support  of  the  motion,  if 
made  ader  |dea,  or  other  step  in  the  cause,  must  expressly  state  that  the  defend- 
ant was  not  acquainted  with  it  when  he  pleaded,  Sic.^^ 

The  indorsement  of^ecurity  for  costs,  made  on  the  writ  afler  suit  brought, 
and  no  order  appearing  on  the  journal  requiring  the  same,  is  not  a  part  of  the 
record,  and  summary  proceedings,  hereinafter  mentioned,!^  by  scire  facias,  against 
a  surety  who  indorses  for  costs,  is  not  the  remedy  of  the  party,  if  indeed  he 
have  any,  in  su(;|b  case.^^  Whether  the  summary  remedy  by  scire  facias,  could 
be  resorted  to,  if  the  journal  entry  ordered  the  indorsement  upon  the  writ, 
remains  undecided;  so  that  it  seems  safest  to  take  an  order  for  the  bond  of  the 
sarety  for  the  costs,  upon  which  a  common  law  action  may  be  maintained. 


(10)  WiL  Pr.  9;  2  Ohio  Rep.  S69s  i  BlMkf.  tee  )  GimnU.  S16.    Biii  lee  S  Ohio  Rep.  269. 
146, 147.  (12)  Dall.  179)  t  Yeaies  176., 

(11)  Underaftatnto  of  Jl[assachiuett>,  identi-  (13)  18  Wend.  652. 

eally  like  oon,  it  hea  been  held  that  the  dcTendaiit  (14)  7  Eof .  C.  L.  Rep.  234. 

waives  the  objectioa,  bj  not  makings  it  at  the  first  (15)  See  Index:  Sciax  jpacias. 

lenn.    3  Met  56$  5  Mass.  98$  2  Mass.  IQtj  and  (16)  6  Ohio  Rep.  496}  Wright  177. 
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Sec.   III.      WHEN  ALIAS,  PLURIES,  AND  TESTATUM  SUMMONS  MAT  ISSUE,  AND 

FORMS  THEREOF. 

If  Ihe  original  summons  be  returned  not  served,  or  not  summoned,  the  plain- 
tlflf  may  sue  out  an  alias  summons ;  and  afterwards,  pluries  summonses,  until 
the  defendant  shall  be  served. ^^ 

FORM  OF   ALIAS   SUMMONS. 

[seal.]    The  State  of  Ohio  —  county,  ss. 

To  the  Sheriff  of  said  county,  greeting  : 
We  command  you,  as  we  have  heretofore  commanded  you,  to  summon,  [/i'C. 
proceed  and  conclude  as  in  the  original  summons,  ante.  p.  111.] 

FORM  OF   PLURIES  SUMMONS. 

[seal.]    The  State  of  Ohio  — ^  county,  ss. 

To  the  Sheriff  of  said  county,  greeting  : 
We  command  you,  as  often,  heretofore,  we  have  commanded  you,  to  summon, 
[j^c, proceed  and  conclude  as  in  the  origin(d  summons,  ante, p.  111. J 

If  the  defendant  remove  into  another  county,  ai\er  a  summons  is  sued  out, 
hut  before  service,  the  plaintiff  may  sue  out  a  testatum  summons,  directed  to  ' 
tlie  sheriff  of  that  county i  into  which  he  may  have  so  removed.  ^^ 

FORM  OF  TESTATUM  SUMMONS. 

[seal.]    The  State  of  Ohio  Hamilton  county,  ss. 

To  the  Sheriff  of  Franklin  county,  greeting  : 
Whereas  we  lately  commanded  our  sheriff  of  said  Hamilton  county,  to 

summon  C D ,  to  appear  before  the  Court  of  Common  Pleas  of  said 

Hamilton  County,  at  the  Court  House  in  Cincinnati,  on  the day  of ^ 

[&c.]  to  answer  unto  A  B in  a  plea  of  [assumpsit]  damages 

dollars;  and  our  said  Sheriff  of  Hamilton  county  hath  returned  thereon,  that 

the  said  C  D was  not  summoned ;  upon  which,  on  the  part  of  the 

gaid  A  B         ,  before  our  said  Court  of  Common  Pleas  of  Hamilton 

county,  it  is  sufEciendy  testified,  that  the  said  C  D ,  after  the  suing 

out  of  the  said  writ  of  summons,  did  remove  into  the  said  county  oi  Franklin; 
therefore,  we  command  you  to  summon  the  said  C  D'        ,  to  appear 

before  our  said  Court  of  Common  Pleas,  of  said  Hamilton  county,  at  the 
Court  House  in  Cincinnati,  on  the  first  day  of  their  next  term,  to  answer  unto 

the  said  A B         ,  in  the  same  plea  of  [assumpsit]  damages  —  dollars ; 

and  have  you  then  there  this  writ.     Witness  [4*c.>  conclude  as  in  the  original 
summons,  ante,  />.  1 1 1 .] 

(17)  Stat.  650,  (IG. 
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Sec.  IV.    WHERB,  when,  and  how,  summons  sertbd. 

The  SherifT  cannot  serve  the  summons  out  of  his  county. 

The  latest  period  allowed  for  the  service  of  a  writ,  is  the  day  on  which  it  is 
made  returnable.^' 

A  summons  issued,  and  made  returnable  forthwith,  may  be  served  and 
returned  at  any  time  during  the  day  upon  which  the  court  adjourn  sine  die; 
even  though  such  service  and  return  be,  in  point  of  time,  after  such  adjourn- 
inent» 

In  general,  a  copy  of  the  summons  must  be  personally  served  on  the  defend- 
ant, or  led  at  his  usual  place  of  residence.'^  A  copy  left  at  the  store,  or  place 
other  than  the  usual  place  of  residence  of  the  defendant,  in  his  absence,  will 
not  be  a  service.^ 

If  the  summons  is  against  an  incorporated  religious  society,  it  may  be  served 
by  leaving  an  attested  copy  with  any  one  of  the  officers  of  the  corporation,  ten 
days  at  least  before  the  return  day  of  the  writ.^  If  it  be  against  an  incorporated 
town,  an  attested  copy  of  the  summons  should  be  left  with  the  recorder,  or  at  his 
usual  place  of  residence,  at  least  four  days  previous  to  the  return  day  thereof;^ 
unless  the  act,  incorporating  the  town,  specifically  directs  the  mode  of  service ; 
in.  which  case  the  officer  must  pursue  the  mode  pointed  out  by  the  act  of  incor- 
poration. 

If  the  summons  is  against  a  Turnpike  Company,  an  attested  copy  may  be 
lef^  at  any  time  before  the  return  day  thereof,  with  the  piesident  of  the  com- 
pany, if  within  the  jurisdiction  of  the  court;  and  if  the  president  cannot  be 
found  within  such  jurisdiction,  a  copy  of  the  summons  may  be  left  with  any 
director  of  the  company.^ 

If  the  summons  is  against  a  School  District,  an  attested  copy  should  be  left 
with  the  district  clerk.^ 

If  the  summons  is  against  any  other  corporation,  an  attested  copy  should  be 
served  upon  the  mayor,  president,  or  other  head  officer,^  in  the  absence  of  any 
statutory  provision  pointing  out  the  mode  of  service. 

When  the  summons  is  against  two  or  more  defendants,  the  officer  must  serve 
the  writ  on  such  of  the  defendants  as  shall  be  found  in  his  county,  and  indorse 
on  the  writ  the  names  of  such  defendants  as  have  been  served,  and  also  the 
names  of  such  defendants  as  have  not  been  served,  specifying  that  they  are  not 
found  in  his  county.^ 

(19)  13  Johns.  2^.  (^)  Stat.  943, 944,  (5.    Such  is  the  provision 

(30)  2  Burr.  81%  1  T.  R.  192;  2  Wils.  372;  1    of  the  general  statute,  applicable  to  towns  incor- 

H.  Bl.  222;  3  Taunt.  404;  Tidd  190.  porated  aAer  Feb.  16, 1839.    Stat.  912,  $1. 

(21)  Stat.  649;  $12.  (25)  Stat.  981^  $18. 

(22)  Wright  fi63.  (25)  Stat.  839,  ^41. 

(23)  Slat.  783,  f3.  (27)  Dunl.  Pr.  153. 

(28)  StaUGdl,$18. 


116  SUMlfOiraL 


Wben  to  be  returaed,  Bod  foraw  of  returns. 


Sec.  y.    WHEN  0uifiiairi  to  bm  rbturnbd. 

The  writ  must  be  returned  by  the  officer  at  the  time  and  place  therein  men- 
tioned.^ The  officer  has  the  whole  of  the  day  upon  which  the  writ  is  return- 
able to  do  this.  If  the  writ  is  returnable  fortliwith,  it  is  no  dbjection  that  it  is 
returned  after  the  court  has  adjourned  sine  die,  provided  it  be  returned  on  the 
day  of  such  adjournment.^ 

If  the  officer  fail  to  return  the  writ  at  the  time  and  place  therein  mentionedt 
unless  he  can  make  it  appear  to  the  satisfaction  of  the  court  that  he  was  pre- 
vented by  inevitable  accident  from  so  doing,  he  may  be  amerced  by  the  court 
in  any  sum  not  exceeding  the  plaintifTs  debt  or  demand,  to,  and  for,  the  use  of 
the  plaintiff.^  The  mode  of  proceeding  against  the  officer  for  not  returning  a 
summons  is  the  same  as  for  neglect  to  return  a  capias ;  and  tlie  journal  entries, 
^•,  in  such  case  can  be  readily  made  out,  by  a  modification  of  the  fbnns  which 
will  be  hereafter  given,  when  the  amercement  of  a  sheriff  upon  m  execu- 
tion is  the  subject  of  consideration. 

8flc*  VI.    roRMA  or  returns  to  summoks* 

I.     Personally  served  on  the  defendant,  an  attested  copy  oT  this  writ,  on  the 
day  of—  A.  D.  —  [^Signed^'] 


Fees :  S T ,  Sheriff  of County, 

By  R  S         ,  his  Deputy. 

2.  Served  on  the  defendant,  by  leaving  an  attested  copy  of  this  writ  at  his 
usual  place  of  residence  on  the  —  day  of  —  A.  D.         ■ 

Fees:  l^Signed^  ^c] 

3.  The  within  named  C— —  D  ■  ,  is  not  to  be  found  in  my  county. 
[Personally  served  on  the  other  defendants,  E  ■  F  ■  ,  and  G—  H— , 
an  attested  ^c,  following  one  of  the  two  preceding  forms^  in  substance^ 
according  to  the  factJ}  [^Signed^  ^c**] 

Fees : 

4.  Not  sununoned :  The  within  named  defendant  is  not  to  be  found  within 
my  county.  [^Signcd^  ^c.'] 


5.     Personally  served  by  leaving  an  attested  copy  of  this  writ  with  R- 


S— — ,  on  the day  of A.  D. ,  who  is  one  of  the  officers  of  the 

Religious  Society  within  named,  to  wit:  a  trustee  of  said  corporation. 
Fees:  [^Signed^  ^c] 

The  reader  can  readily  make  out  all  other  requisite  forms  from  the  above. 

(28)  Slat.  649,  $43.  H.  BI.  222-,  3  Tauot  404;  Tidd  IWj  13  Johns.  2». 

(29)  2  Burr.  8I2j   1  T.  R.  192j  2  WUs.  372j  1        (30)  Slat.  G49,  ^13. 
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Sec.  YII.    how  to  proceed  against  a  defendant  by  proclamation. 

ir  a  defendant  at  the  time  of  sning  ont  a  summons  have  a  residence  in,  or  be 
an  inhabitant  of,  the  county  in  which  the  process  issued,  and  the  summons  is 
returned  not  found,  the  court  may,  on  motion  of  the  plaintiff,  order  a  proclama- 
tion to  issne,  warning  the  defendant  to  appear  at  a  certain  day  therein  named, 
or  that  judgment  will  be  rendered  against  him.  This  proclamation  must  be 
published  three  successive  days  of  the  court,  (if  the  court  so  long  remain  in 
session,)  at  the  door  of  the  court  house,  and  also  three  times  in  some  newspa- 
per published  in  the  state ;  and  if  the  defendant  fail  to  appear,  pursuant  to  such 
proclamation,  the  same  proceedings  will  be  had,  and  the  same  judgment  given^ 
as  in  other  cases  of  default.^^ 

FORMS  OF  journal  ENTRIES  WHEN  PROCLAMATION  IS  ORDERED. 

[AssumpsU.'] 

On  motion  of  the  plamtiff,  by  Mr.  A.,  his  attorney,  and  it  appearing  to  the 
satisfaction  of  the  court,  as  well  that  the  process  heretofore  issued  herein,  has 
been  returned  by  the  sheriff,  [not  found,  if  a  capias  $  but  if  a  aummanSf  «ay, 
nai  mmmonidi]  as  also  that  the  defendant  at  the  time  of  suing  out  said  process 
[[had  and  still  hath  a  residence  in,  or  say^  was  and  still  is,  an  inhabitant  of,  ac' 
cording  to  the  facf]  this  county,  and  lurketh  therein,  it  is  ordered  that  a  pro- 
clamation do  issue,  warning  the  defendant  to  appear  on  the  — —  day  of  , 
A«  D.,  and  defend  said  suit,  or  that  judgment  will  be  rendered  against  him. 

Each  day,  for  three  successive  days,  if  the  court  so  long  remain  in  session, 
enter  the  following  on  the  journal  of  the  court: 


s.  vin 

D ^.J 


vs.  Vln  [JlBsumpsit,'] 


Proclamation  at  the  door  of  the  Court  House,  was  this  day  published,  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  of  the  order  hereto- 
fore made  in  this  cause,  warning  the  defendant  to  appear  on  '  '■  [jkc.  conclude 
08  in  the  preceding  form.'] 

The  advertisemoRt  can  be  readily  made  out  from  Ihe  preceding  forms. 

Sec.  Vni.    WHAT  is  an  appearance  of  the  defendant,  and  its  effect. 

It  is  important  to  know  what  constitutes  the  appearance  of  the  defendant  to 
the  action,  as  an  appearance,  in  genera],  cures  all  errors,  and  formal  defects  in 

(31)  Scat.  660,  $17. 
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Whal  is  an  appearance,  and  its  efleet. 

process  ;^  unless,  indeed,  the  defendant  craves  oyer  of  the  writ,  and  pleads  the 
defect  in  abatement.^^ 

So  far  as  respects  the  right  of  the  plaintiff  to  proceed  in  the  action,  the  statute 
of  this  State^^  provides,  that  when  the  sheriff,  or  other  officer,  shall  return  the 
summons,  or  other  process,  *^  served,"  the  defendant  or  defendants  shall  be  con- 
sidered as  being  in  court,  and  may  be  proceeded  against  accordingly. 

If  there  be  two  or  more  defendants,  and  some  are  not  served,  the  plaintiff 
may  proceed  against  those  served,  so  far  as  regards  their  appearance,  as  if  they 
were  the  only  parties  originally  sued ;  except  in  this,  that  he  must  suggest  in 
his  declaration  the  return  of  the  officer;  and  he  may,  after  judgment,  proceed 
by  scire  facias  to  make  the  defendants  not  served,  parties  to  the  judgment,^ 
as  will  be  more  particularly  stated  hereafter. 

These  provisions  of  the  statute  were  no  doubt  made  for  the  purpose  of  so  far 
changing  the  common  law  as  to  enable  a  plaintiff  to  proceed  in  like  manner  U> 
judgment  and  execution  against  defendants  served  with  process,  as  if  they 
actually  appeared  to  the  action,  but  failed  to  plead.  An  appearance,  however, 
which  will  cure  errors  and  defects  in  process,  must  be  effected  by  some  act  of 
the  defendant  in  court.  It  need  not  be  by  a  technical  entry  of  appearance  ;3^ 
but  the  filing  a  plea,  or  demurrer,  a  motion  for  a  rule  on  the  plaintiff  to  enter  se- 
curity for  costs,  or  the  doing  any  other  act  of  record,  would  be  held  an  appear- 
ance to  the  action.^  Coming  into  court,  and  moving  to  quash  the  process  for 
informality,  or  to  set  aside  the  proceedings  for  irregularity,  will  not  be  deemed  an 
appearance.  So,  if  the  plaintiff  moves  a  rule  to  plead,  and  the  defendant 
remains  passive,  except  in  the  reservation  of  the  right  to  plead  in  abatement, 
it  will  not  constitute  an  appearance.^ 

The  application  to  set  aside  proceedings  for  irregularity,  should  be  made  as 
early  as  possible ;  and,  in  general,  if  it  be  overlooked  at  the  return  term  of  the 
writ,  and  the  defendant  take  subsequent  steps  in  the  cause,  other  than  craving 
oyer  of  the  writ  and  pleading  the  defect,^  it  will  be  considered  as  waived.^ 
Therefore,  where  tlie  writ  was  in  assumpsit,  without  stating  any  damages,  and 
the  defendant  appeared  at  the  return  of  the  writ,  and  was  discharged  on  com- 
mon bail,  but  no  technical  appearance  entered  to  the  action  by  him,  and  judgment 
was  taken  by  default,  it  was  held,  on  error,  that  the  defect  was  waived.^  So, 
if  the  writ  be  tested  by  the  judge,  instead  of  the  clerk,  the  objection  is  waived 
by  a  plea  to  the  merits.^® 

(aO)  3  Ohio  Rep.  272;  3  Blackf.  226;  Wright        (36)  3  BlackT.  225 

762;  3  T.  R.  611;  Tidd  fi62;  1  B.  &  P.  344;  1        (37)  10  Ohio  Rep.  266. 

Stra.  155.  (38)  Tidd  562. 

(31 )  10  Ohio  Rep.  263.  266.  (39)  Wriglit  762. 

(32)  Stat.  650,  $14.  (40)  7  Mass.  461.  4^3;  2  Pick.  592;  3  Met.  W, 

(33)  Slat  658,  $52,  53.  59.    See  16  Johns.  145;  1  Caine's  Rep.  154;  5 

(34)  Wright  762^  Barr.  2586;  3  Mass.  195;  7  Mass.  209. 
(55)  3  Blackf.  226.  ^ 
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Sec.   I.      WHO  ARE  PRIVILEOED  FROM  ARREST. 

1.  Members  of  Congress.  Senators  and  members  of  Congress  are  privil- 
edged  from  arrest  during  their  attendance  at  ilie  session  of  their  respective 
houses,  and  in  going  to  and  returning  from  the  same.i 

(1)  Consu  U.  States,  Art  I,  f6. 
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Public  officers  —  Militia,  &.c. 

2.  Members  and  .Officers  of  the  Legislature  of  this  State.  The  members 
of  the  General  Assembly,  their  clerks,  sergeants-at-arms,  doorkeepers,  and  mess- 
engers, are  privileged  from  arrest  during  the  sitting  of  the  Legislature,  and  also 
while  traveling  to,  and  returning  from,  their  place  of  meeting,  allowing  one  day  for 
every  twenty  five  miles  distance,  by  the  road  most  usually  traveled.^  The  offi- 
cer who  arrests  a  member,  or  any  one  of  the  above  named  officers,  of  the  Gen- 
eral Assembly,  during  the  time  he  is  entitled  to  privilege,  must  forfeit  and  pay 
one  hundred  dollars.^  The  privilege,  does  not  extend  to  cases  of  treason,  felony, 
or  breach  of  the  peace ;  but  if  a  member  or  officer  of  the  General  Assembly  is 
arrested  for  a  crime,  the  person  who  issues  the  process  on  which  the  arrest  is 
made,  must  forthwith  give  written  notice  thereof  to  the  house  of  which  the 
person  arrested  is  a  member  or  officer.^ 

8.  Ambassadors  and  their  Servants.  All  writs  or  process,  whereby  any 
ambassador  or  other  public  minister  of  any  foreign  prince  or  state,  authorized 
and  received  as  such  by  the  President  of  the  United  States,  or  any  domestic,  or 
domestic  servant,  of  any  such  public  minister,  may  be  arrested  or  imprisoned, 
or  his  or  their  goods  or  chattels  may  be  seized,  are  void.'  And  any  person 
suing  out  such  process,  or  issuing  or  serving  it,  is  liable  to  a  fine,  in  the  discre- 
tion of  the  court^  and  imprisonment,  not  exceeding  three  years.^  This  statute 
does  not,  however,  extend  to  any  citizen  or  inhabitant  of  the  United  States, 
who  shall  have  contracted  debts  prior  to  his  entering  into  the  service  of  any 
ambassador  or  other  public  minister,  which  debts  are  still  due  ;^  nor  to  consuls, 
or  their  servants  J 

4.  JudgeSf  Offkers^  Suitors^  ^c,  of  Courts.  Judges  of  the  Supreme 
Court,  and  the  presiding  Judges  of  the  Courts  of  Common  Pleas,  while  attend- 
ing court,  and  during  the  time  necessarily  employed  by  them  in  going  to  and 
returning  from  the  courts  which  the  law  makes  it  their  duty  to  attend,  are  priv- 
ileged from  arrest.  So,  the  Associate  Judges  of  the  Courts  of  Common  Pleas, 
during  the  sitting  of  their  respective  courts,  and  all  attorneys,  counselors  at  law, 
clerks,  sheriffs,  coroners,  constables,  criers,  and  all  suitors,  witnessed  and  jurors, 
are  privileged  from  arrest  while  attending  court,  and  while  going  to  and  re- 
turning therefrom.^ 

6.  Mlitia  of  this  State,  and  Soldiers,  ^-c,  of  the  United  States.  Citizens 
of  this  State,  while  under  the  order  of  their  commanding  officers  and  doing  mil- 
itary duty,  or  while  going  to,  or  returning  from,  the  place  of  duty  or  parade,^ 
are  privileged  from  arrest.  Officers  and  soldiers  of  the  Revolutionary  War,  are 
at  all  times  privileged  from  arrest  on  any  process  or  execution  for  any  debt, 

<t)  Slat  75,  (1.  (6)  Id.  lb.  $S6. 

(3)  Id.  ib.  ^  (7)  3  M.  &  S.  284. 

<4)  Id.  76,  ^.  .  (8)  Slat.  75, 76,  |4, 5. 

(5)  2  Laws  U.  S.  ^7;  Ing,  Abr.  464.  <9)  id.  76,  f6. 
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Soldiers  —  Volcrs — Females — Insolvents,  &c. ' 

claim  or  demand,  where  tbe  cause  of  action  is  founded  on  contract.^®  AH  non- 
commissioned officers*  musicians,  seamen  and  marines,  who  are,  or  shall  be. 
inlisted  in  the  service  of  the  United  States,  and  the  noncommissioned  officers 
and  musicians  who  are,  or  shall  be,  inlisted  in  the  army  of  the  United  States^ 
are  exempted  during  their  term  of  service,  from  all  personal  arrest  for  any  debt 
or  contraot.^^  All  ncmcommissioned  officers,  artificers,  privates  and  musicians, 
who  are,  or  shall  be»  inlisted,  and  the  noncommissioned  officers,  artificers,  pri- 
vates and  musicians  of  the  militia,  or  other  corps,  who  at  any  time  may  be  in. 
the  actual  service  of  the  United  States,  shall  be  exempted  during  their  term  o£, 
service  from  all  personal  arrest  for  any  debt  or  contract  ^^  And  no  noncom- 
nuBsioned  officer,  musician  or  private,  can  be  arrested,  nor  are  they  subject  to. 
arrest,  or  to  be  taken  in  execution,  for  any  debt  under  the  sum  of  twenty 
dollars,  contracted  before  inlistment,  nor  for  any  debt  contracted  aAer  inlist- 
menu^^ 

6.  Voteri  ai  Elections^  All  persons  legally  qualified  to  vote  for  members  of 
the  General  Assembly,  during  their  attendance  at  an  election,  and  while  on  their 
way  going  to  and  reluming  from  an  eieetiont  are  privileged  iiom  arrest^^ 

7«  Females.  Every  female  is  exempted  from  arrest  or  imprisonment  on  any 
process  for  any  debt,  claim,  or  demand,  where  the  cause  of  action  is  founded 
upon  a  contract,  express  or  implied.^'* 

8.  Insolventi,  The  certificate  granted  by  the  Court  of  Common  Pleas  to  an. 
insolvent,  protects  him  from  arrest  upon  any  debt  mentioned  in  the  schedule,^^ 
except  debts  of  a  fiduciary  character. ^^  An  officer  would  be  liable  to  an  action  of 
trespass,  if  he  held  a  defendant  in  custody,  who  produced  his  certificate.^^  So, 
if  a  debtor  hold  the  certificate  of  the  commissioner  of  insolvents,  and  his  ap- 
plication for  relief  be  pending  in  court,  it  will  exempt  him  from  arrest  upon  any 
debt  mentioned  in  his  schedule.  The  officer,  upon  the  production  of  the  certi- 
ficate, should  discharge  the  defendant,^^  returning  a  copy  of  the  certificate  with 
the  writ.  Where  a  discharge  has  been  obtained  in  another  State,  under  in- 
solvent laws  which  exempt  the  person  from  imprisonment,  but  leave  the  future 
acquisitions  of  the  debtor  liable  to  execution,  it  will  not  protect  the  debtor  from 
arrest,  and  payment  of  the  debt  here.^^  But,  where  the  insolvent  laws  of 
another  Sta|a  or  country  not  only  discharge  the  debtor  from  imprisonment,  but 
also  discharge  the  debt  itself,  then,  he  can  neither  be  ansested  Iiene,  nor  can 
such  debt  be  recovered.^' 

(10)  Stat  76,  (7.  (16)  42  Stat.  29,  $U 

(11)  log.  Abr.  414,  $5.  (17)  Stat.  448.  445,  ^1, 22. 

( 12)  Id.  10,  (4.  ( 18)  2  Cowen's  Rep.  C26. 

(13)  Id.  13,  $17.  (19)  1  Ohio  Rep.  SSG}  2  Cow.  633;  12  Johns. 

(14)  Stat.  76,^.  Rep.  142. 

(15)  Id.  448,  $36. 


prufhahs  from  abxbbt.  193 


Adminislratora,  CoipomliaiM— PefWMis  before  anrented  for  same  cauae. 


9.  ExtmiPTB^  AdrnxnUttaton^  and  Corporaiuma*  FersoBs  pioaeettted  in 
Iheir  representative  character,  as  execotors,  adminislntors,  Stnfee,  coanty,  or 
township  officers,  or  o&er  oorponiie  bodies,  must,  in  general,  be  sued  bj  siun- 
mons,  nidess  they  have  entered  into  such  a  personal  contract  as  to  mdue  their 
own  property  liaUe  for  tho  pa3rment  of  the  debt. 

10.  Where  BdefendatUha$  been  b^orearf^$i€d  for  the  9min^ 

It  has  always  been  regarded  as  a  general  rule,  that  a  defendant  who  has  been 
once  holden  to  bafl,  cannot  be  held  to  bail  a  second  time,  lor  the  same  cause  of 
action  ;^  but  an  exception  has  always  been  reeognized,  whese  Uie  second  arrest 
did  not  appear  to  be  vexatioos.^^ 

Under  this  practioe,  it  has  been  hdd,  that  if  a  defendant  be  superseded,  for 
the  laches  of  the  plaintiff,  he  cannot,  aAerwaids,  be  holden  to  b«l  for  the  same 
cause  of  action;  even  idthongh,  after  his  dischargOt  he  give  the  plaintiff  his 
ponysaoiy  note  for  the  amount  of  the  debt,  and  ^  second  arrest  be  upon  the 
note  thus  given;^  or, allhonghthe8ec«nd  airest  be  inadiifefent  form  of  aetion, 
provided  it  be  for  the  same  cause.^  Bat  if  the  plaintiffy  likfough  the  mislake 
of  his  attorney,  have  misconceived  his  form  of  action,  he  may,  upon  discontin- 
ning  his  action,  hold  tlie  defendant  to  baH  in  another  for  the  same  canse;^  pro> 
Tided  the  ifiseontinuanoe  of  the  Ant  action  did  not  arise  ftom  any  gross  laches 
on  the  part  of  the  plaintiff,  and  the  second  arrest  do  not  appear  lo  be  veantiens*^ 

Also,  where  the  plaintiff  has  been  non  pressed  in  the  first  action,^  or,  where 
jhe  judgment  in  the  first  action  Jbas  been  reversed  for  esror^^  it  has  been  holden, 
that  he  may,  aAer  payment  of  costs,  hold  the  defondant  to  bail,  in  a  new  action  for 
the  same  cause.^  But,  in  the  case  of  a  non  pros,  as  well  as  for  discontinuance, 
it  mast  clearly  appear,  that  the  second  action  is  not  vexatious;  and  Uie  court  will 
always  intend  it  to  be  vexatioiis«  wdess  the  contrary  is  shown.^  Where  a  de- 
fendant, on  being  arrested,  gave  the  plaintiff  a  draft,  for  part  of  the  debt,  and  prom- 
ieed  to  setAe  die  remainder  in  a  few  da3rs;  the  draft  not  beingpaid,  when  pre- 
sented for  payment,  the  plaintiff  sued  out  a  now  writ  on  the  former  affidavit, 
and  had  the  defendant  arrested  on  it;  Ihe  court  held,  that  he  was  justified  in 
lining  so,  for  the  draft,  not  being  paid,  might  be  conaideved.as  a  nuQi^;^  the 
court  regarding  the  defendant's  condnct  as  fraudulent 

A  defendant  may,  also,  be  again  holdea  to  bail  for  the  snbfoct  matter  of  the 
former  suit,  if  the  plaintiff  be  nonsnited,  from  inability  to  prove  the  exeeutieii 

(S))  SSlr.  1209;  6  T.  R.  SIS;  7TattBt.  ISO.  peiil  of  the  dMmigb  of  the  defopdanl,  and,  per- 

(21)  In  Eagiand,  provUion  has  been  made  by  baps,  of  an  action  for  damages. 

rale,  H.  2  W.  IV.  r;  7,  (hat  aAer  "nonpros,  nonsuit,  (2S)  2  Sir.  1218;  8  East  S34. 

or  discontinuance,  the  defendant  shall  not  be  ar-  (23)  3  East  309;  see  8  Taont.  24;  3  D.  At  R. 

rested  a  second  time,  witboot  the  order  of  a  189. 

judge/'  and,  in  eases  where  the  plaintiff's  pro-  (24)  3  Wils.  381;  14  Joikns  347;  6  Tmnt  861; 

eeedings,  in  the  first  cause,  have  been  set  aside,  3  M.  At  Selw.  163;  5B,6l  AkL  906. 

it  is  usual  to  apply  far,  and  in  a  proper  ease,  ob-  (25)  6  M .  dt  Selw.  99. 

tain,  such  permission.    1  Chit.  Archb.  87.    With  *  (26)  1  Str.  439.              (27)  7  Taunt.  192. 

us,  however,  oo  such  rule  exists,  .and  the  party  is  (28)  1  Brod.  6l  Bing.  289.  514;  3  Mooie^O?;  4 

leA,  as  he  was  formerly  in  England,  to  act  at  the  Mooie  294.                     (29)  6  T.  R.  52. 
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of  the  instniment,  on  which  the  action  is  brought  ;**  or,  on  the  gnmnd  of  a  va- 
hance  between  the  canae  of  action  atated  on  the  recocd,  and  that  proved  at  the 
tMkf  nnleaa  it  be  ahown  that  the  aeomd  aneat  waa  Tezatious.* 

If  the  defendant  have  not  been  holden  to  bail,  bat  mewdy  served  with  process, 
in  the  first  action,  the  plaintiff,  may  hold  him  to  bail  in  a  second  action  for  the 
same  cause.'^  So,  a  defendant  who  has  been  arrested  in  a  foreign  country,  may 
be  again  arreated  in  this  country  for  the  same  canae  of  action;^  although  it  be 
alledged,  that  he  escaped  from  custody,  in  such  foreign  country;  and  even 
though  he  may  have  been  discharged  from  impriscmment  under  the  insolvent 
laws  of  another  State,  aAer  judgment  and  execution.^ 

IL  Where  the  drfendani  ha$  been  wrangfulfy arreeted^  or  detained  in  cue- 
iady.  If  the  defendant  have  been  wrongfully  taken,  without  process,  or  on  void 
process;^  or  after  it  is  no  longer  in  force;^  or  whilst  he  waa  privileged  firom 
arrest,  or  the  like  ;^.he  cannot  be  lawfully  detained  in  cnatody,  on  other  proceas, 
at  tlie  suit  of  the  same  plaintiff,  though  regularly  issued.  So,  where  by  oontri* 
vance  of  the  plaintiff,  the  defendent  is  brought  into  the  State  on  criminal  pro- 
cess, as  a  mere  pretext,  he  will  be  discharged.^  This  rule  does  not  ^ply, 
however,  to  detainers  or  arrests  by  third  persons,  unless  there  be  some  collu- 
sion between  them  and  the  plaintiff;^  or  unless  the  first  arrest  was  illegal,  by 
the  act  of  the  sheriff.^ 


Sec.   II.      IN  WHAT  ACTIONS,  AND   FOR  WHAT  CAVSES  A  CAPIAS  AD  RE8P0N- 
DENDrM   MAT  ISSUE  UNDER  THE   NON-IMPRISONMENT  ACTS. 

The  act  of  March  I9th,  1838,^  entitled  «<  an  act  to  abolish  imprisonment  for 
debt";  and  the  acts  amendatory  thereto,  passed  Mareh  16th,  1839,^  and  Feb- 
ruary 7th,  1843,^^  will  be  here  designated  as  the  non-imprisonment  acts. 

The  first  section  of  the  above  mentioned  act  of  Mareh  19th,  1888,  provides 
*<that  no  person  shall  be  arrested  or  imprisoned  on  any  mesne  or  final  writ  or 
process,  issuing  out  of  any  court  of  law  or  equity,  in  any  suit,  action  or  pro- 
ceedingy  instituted  for  the  recovery  of  any  debt  due  on  any  contract,  promise 
or  agreement,  or  for  the  recovery  of  damages  for  the  nonperformance  of  any 
contract,  promise  or  agreement,  or  for  the  recovery  of  damages  in  any  action  of 
trespass,  or  on  any  judgment  or  decree  founded  upon  any  such  contract,  promise 
or  agreement,  or  damages  for  the  nonperformance  thereof,  or  on  any  judgment 
in  an  action  of  trespass,  or  for  consequential  damages,*'  unless  an  affidavit  be 
filed,  establishing  one  of  the  eight  particulars  hereinafter  mentioned. 

<39)  Barnes  73.  |36)  t  H.  «.  29. 

(90)  18  Ei«.  C.  L.  Rep.  77  to  TO,  uole.  (36)  tS  Eag.  C.  L.  Rep.  384. 

(31)  1  Weiid.S93;  18  Eap.  C.  L.  Rep.  77  to 79.  (37)  10  Wend.  636. 

(32)  7  T.  R.  470,  t  East  45ft.  (38)  18  Eag.  C.  L.  Rep.  169,  a. 

(33)  14  Johas.  346;  2  Cowea  632.  '  (46)  SUI.  646. 

(34)  1  N.  R.  135.  (16)  SiaL  649.  (47)  41  Slat  28. 
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Pfovisioofl  nod  coMtniction  of  (he  acts. 

This  section  of  course  embraces  all  actions  of  assumpsit,  covenant  and  debt, 
and  applies  as  well  to  recognizances  of  bail,  as  to  bail  bonds,  bonds  for  the 
limits,  Sic. 

The  second  section  of  the  same  act  provides,  that  the  provisions  of  the  first 
0ee<ion  (above  recited)  shall  not  extend  to  proceedings  for  contempts,  actions  or 
judgments  for  fines  or  penalties  for  crimes  or  misdemeanors,  or  offences  proses 
dited  in  the  name  of  the  State  of  Ohio,  or  on  promises  to  many,  for  moneys 
collected  by  any  public  officer  or  attorney  at  law^,  or  for  any  misconduct  or 
neglect  in  office  or  professional  employment.  The  w^ords  professional  em- 
ployment, include  physicians,  surgeons,  attorneys  at  law,  engineers,  surveyors, 
Ac. 

This  second  section  merely  excepts  certain  cases  from  the  operation  of  the 
first  section,  and  leaves  the  question  of  bail  in  the  cases  mentioned  in  the  second 
section  as  it  stood  before  the  passage  of  the  non-imprisonment  acts.^ 

The  cases  above  provided  for  by  the  first  and  second  sections  above  recited, 
and  in  which  no  capias  can  issue  under  the  non-imprisonment  acts  (unless  an 
affidavit  be  filed  establishing  one  of  the  eight  particulars  hereinafter  mentioned) 
seem  to  be  the  following,  namely :  all  such  actions  of  assumpsit,  covenant,  debt 
and  trespass,  as  are  not  expressly  excluded  from  the  operation  of  the  first 
section,  by  tlie  provisions  of  the  second  section,  above  recited. 

The  reader  will  observe,  that  actions  of  slander,  trover,  and  actions  for  that 
class  of  injuries  which  is  unconnected  with,  and  not  sounding  in  contract,  and 
for  which  an  action  of  trespass  will  not  lie,  are  not  embraced  within  the  pro- 
visions of  the  above  sections,  and  consequently  are  not  within  the  provisions  of 
the  non-imprisonment  acts.  These  will  be  more  particularly  pointed  out  in  the 
next  section. 

It  will  be  observed  that  the  first  section  of  the  non-imprisonment  act,  recited 
on  the  preceding  page,  forbids  the  issuing  a  capias  in  the  cases  therein  men- 
tioned, unless  certain  particulars  are  established  by  affidavit.  The  third  section 
of  the  same  act  and  the  acts  amendatory  thereto,  point  out  the  eight  particulars 
above  referred  to,  which  are  to  be  established  by  affidavit,  and  the  establishment 
of  which  authorises  the  issuing  of  a  capias  in  the  cases  provided  for  by  the  said 
first  section.  These  provisions  of  the  third  section,  and  of  the  acts  amendatory 
thereto,  are  as  follows  :^ 

**  That  if  any  creditor,  his  authorised  agent  or  attorney,  shall  make  oath  or 
affirmation,  in  writing,  before  any  judge  of  the  Supreme  Court,  or  Court  of 
Common  Pleas,  justice  of  the  peace,  or  clerk  of  either  of  said  courts,  that  there 
is  a  debt  or  demand  justly  due  to  such  creditor  of  one  hundred  dollars  or  up- 
wards, specifying,  as  near  as  may  be,  the  nature  and  amount  thereof,  and  estab- 
lishing one  or  more  of  the  following  particulars : 

"  Rrst:  That  the  defendant  is  about  to  remove  his  property  out  of  the  juris- 
diction of  the  court,  with  intent  to  defraud  his  creditors ;  or, 

(iS)  1  HiM,  N.  Y.  913.  (49)  Stat.  647. 
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**  Second:  That  he  10  about  to  convert  his  property  into  numeyi  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  his  creditors ;  or, 

"  Third:  That  he  has  property,  or  rights  in  action,  which  he  frandulently 
conceals;  or, 

** Fourth:  That  he  has  assigned,  lemoTed,  or  disposed  of,  or  is  about  to  a»- 
sign,  remove,  or  dispose  of  his  property,  with  intent  to  defrimd  his  creditors ;  or, 

^  Fifth:  That  he  fraudulendy  contracted  the  debt,  or  incurred  the  obligation 
for  which  suit  is  about  to  be  brought ;  or,  (under  the  amendatory  acts,) 

^  Sixth:  That  the  defendant  is  about  to  remove  his  person  out  of  the  state  or 
county,  with  intent  thereby  to  defraud  lus  creditors ;  or, 

"  Seventh :  That  he  has  converted  his  property  into  money,  for  the  purpose 
of  placing  it  beyond  the  reach  of  his  creditors;  or, 

^  Eighth :  That  he  is  not  a  citizen,  or  resident  of  this  State ; 

"  And  shall  file  such  affidavit  with  the  clerk  of  the  Court  of  Cofflmon  Pleas 
of  the  proper  county,  such  clerk  shall  thereupon  issue  a  capias/' 

As  executions  may  issue  to  any  county  in  the  state,^  the  first  particular  above 
mentioned,  viz  :  **  that  the  defendant  is  about  to  remove  his  property  out  of  the 
jurisdiction  of  the  court,'*  wiH,  probably,  be  construed  to  mean,  that  (he  de- 
fendant is  about  to  remove  his  property  out  of  the  State. 

As  to  the  terms  ^'resident"  and-^^citizen,"  in  the  eighth  particular.  A  person 
having  a  fixed  and  permanent  abode  or  dwelling  place  for  the  time  being,  though 
not  a  citizen  of  the  State,  must  be  deemed  a  resident ;  a  nonresident  is  a  tr^xt- 
sieut  passenger.^^  If  a  citizen  of  a  aisler  State  come  here,  without  the  intention 
to  take  up  his  abode  in  this  State,  but  intending  to  retnm,  after  a  temporary  ab- 
sence from  his  home,  he  cannot  be  deemed  a  citizen  of  this  State.^  But  if  a 
person  removes  to  this  State  with  a  view  of  making  this  State  his.  home,  he  is, 
from  the  instant  he  takes  up  his  residence  here,  a  citizen  and  resident  of  this 
State,  so  far  as  regards  the  provisions  of  this  statute.^ 

Sec.   III.      WRAf  CASES    AHS    KOT    WTTBIN    THS    OPBftATION  OF  THB    NON^ 

ixPRisoNHBirr  acts;  and  for  what  cafsbs  a  capias  mat 

ISSVB   UNDER  THE   PBACTICE  ACT  OF    1831. 

Il  will  be  proper,  in  the  first  place,  to  state  what  the  law  was  in  relation  to 
the  issuing  of  a  capias  ad  respondendum,  at  the  time  the  non-imprisonment 
acts  were  passed. 

By  the  sixth  section  of  the  Practice  Act  of  March  8th,  1831,^  it  was  provided, 
"  that  the  plaintiff  shall  be  entitled  to  have  special  bail  in  all  actions  brought  on 

(50)  Stat.  657,  sec.  50.  pealed  by  the  non-hnpriaonment  act  of  IM;  and 

(51)8  Wend.  140;  20  Jobu.  210;  4  Wead.  602.  such,  I  believe,  was  tiM  geoeiat  iBipnastw  oT  the 

(52)  5  Mason  K^  3  Wash.  C.  C.  Rep.  646.  Bar.     A  subseqaent  caieftil  reriew  of  the  non- 

(53)  6  Pet.  761;   1  Paige  183;  4  Wash.  C.  C.  imprisonment  acts  induces  me  to  believe,  that  this 
Rep.  103;  Paige  594.  section  of  the  Practice  Act  is  still  in  force  in  those 

(54)  3  Chase  1671.    When  the  collated  Statutes  cases  not  provided  for  by  the  Boo-iniprisoomcut 
were  publii»hed,  it  was  supposed  that  the  6lh  sec-  acts. 

tion  of  the  Practice  Act  of  1831,  was  virtually  re- 
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any  covenant,  bond,  sealed  bill,  promissory  note,  due  bill,  bill  of  exchange,  or 
article  of  agreement  for  the  payment  of  any  sum  of  money  certain ;  and  in  all 
actions  brought  on  other  contracts,  by  which  the  sum  due,  or  damages  sustained, 
shall  appear  to  be  uncertain,  but  which  the  plaintiff  or  his  agent  shall  swear, 
by  affidavit,  to  be  filed  in  the  cause,  are  not  less  tlian  one  hundred  dollars ;  and 
the  plaintiff  shall  have  special  bail  in  all  other  cases  in  which  the  court  in  term 
time,  or  any  judge  thereof  in  vacation,  shall,  from  the  particular  circumstances, 
order  such  special  bail  to  be  given.'* 

It  will  be  perceived,  that,  under  these  provisions  of  the  Practice  Act,  a  capias 
was  allowed  to  issue  of  course,  and  without  an  afHda\it  of  any  kind,  in  suits 
on  contracts  for  tlie  payment  of  a  sum  of  money  certain.  If  the  amount  due, 
or  damages  sustained,  upon  a  contract  were  uncertain,  then  the  only  affidavit 
required  was  that  the  amount  due,  or  damages,  exceeded  one  hundred  dollars. 
In  all  other  cases,  even  in  an  action  of  slander,  the  court  or  judge  might,  from 
the  particular  circumstances,  order  a  capias  to  be  issued,  and  special  bail  to  be 
given. 

Thus  stood  the  law  before  the  passage  of  the  non-imprisonment  acts. 

The  non-imprisonment  acts  do  not  specifically  repeal  any  previous  laws. 
They  merely  repeal *all  laws  and  parts  of  laws  inconsistent  with  the  non-im- 
prisonment acts.^^  All  previous  laws  not  inconsistent  with  the  non-imprison- 
ment acts  are  therefore  still  in  force. 

The  non-imprisonment  acts  simply  provide  that  in  a  certain  class  of  cases  a 
capias  ad  respondendum  shall  not  issue  unless  an  affidavit  be  filed  establishing 
a  particular  state  of  facts ;  all  other  cases  are  left  to  the  operation  of  the  sixth 
section  of  the  Practice  Act  above  mentioned.^ 

The  non*imprisonment  acts  do  not  provide  for  the  following  cases,  namely : 
1st.  Actions  on  promises  to  marry.*®  2dly.  Actions  for  moneys  collected  by  a 
public  officer,  or  attorney  at  law.^  3dly.  Actions  for  any  misconduct  or  neg- 
lect in  office.^  4th.  Actions  for  any  misconduct  or  neglect  in  a  professional 
employment.^  5th.  All  other  actions,  not  sounding  in  contract,  and  where  the 
action  of  tresspass  will  not  lie.^  These  several  ^\e  classes  of  cases  not  being 
provided  for,  by  the  non-imprisonment  acts,  are  Uierefore,  left  to  the  operation 
of  the  sixth  section  of  the  Practice  Act  of  1831,  above  mentioned.^ 

(51)  Stat.  649,  ^.  issuing  a  capias  ad  respondendum  in  a  certain 

(52)  1  Hill,  N.  Y.  373;  Graham's  Pr.  2  ed.  460.  class  of  cases,  therein  pointed  out,  unless  an  afli- 

(53)  Slat.  647,  (2.  davit  is  filed  with  the  clerk  establishing  certain 

(54)  See  Stat.  646,  (1.  facu.  The  class  of  cases  thus  pointed  out,  arc : 
(56>  I  cannot  avoid  the  letpoosibility  of  czpres-  Ist,  When  suit  is  brought  for  a  breach  of  any  con- 
sing  an  opinion  in  regard  to  the  construction  of  tract,  other  than  a  promise  to  marry,  &c.  2dly, 
Ihe  non-imprisonment  bcIm,  although,  in  doing  so.  When  suit  is  brought  for  the  recovery  of  damages 
1  may  mislead  the  reader*  The  fiAh  class  of  ac-  in  an  action  of  trespass.  It  is  true,  the  section  re- 
tkms  named  in  the  text  as  coming  under  the  sixth  ferred  to  {we  ante,  p.  124,)  forbids  an  execution  for 
section  of  the  Practice  Act  of  1831,  must  be  under-  the  body,  on  Judgments  and  decrees  foimded  upon 
stood  as  my  own  construction  of  the  first  section  a  breach  of  conlracty  and  on  judgments  in  actions 
of  the  jxm-imprisonmenl  act.  Stat.  646;  ante,  p.  of  trespass,  "  or  for  coN*equenU4d  damage$;"  but 
l!24.  The  non-imprisonment  act  simply  forbids  tJw  these  last  words  relate  to  judgmento  in  suits  com* 
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/ 
Sec.   IV.      THE  GENERAL  REQUISITES  OF  AFFIDAVITS  TO  HOLD  TO  BAIL. 

1.  Haw  entitled.  The  affidaytt  should  be  entitled  of  the  Court  in  which 
the  suit  is  about  to  be  commenced,  as  thus ;  **The  Court  of  Common  Picas ;  **^ 
but  should  not  be  entitled  of  any  cause,  for  no  cause  is  in  court  when  it  is 
made  ;^7  but  if  so  entitled,  no  advantage  can  be  taken  of  it,  by  the  defendant.^ 

2.  How  the  cause  of  action  should  be  stated  in  the  affidavit.  It  is  said 
in  the  case  of  Smith  against  Madison,^  that  the  strictness  and  nicety  of 
the  English  practice,  in  regard  to  affidavits  to  hold  to  bail,  will  not  be  sanction- 
ed. How  far  the  decisions  in  England,  under  a  statute,  which,  so  far  as  re- 
gards this  part  of  the  affidavit,  is  similar  in  its  provisions  to  that  of  Ohio,^  will 
be  followed,  it  is,  therefore,  impossible  to  determine.  It  seems  proper,  how- 
ever, to  state  here,  the  leading  decisions  of  the  English  courts  upon  this  subject, 
which,  if  not  followed,  may  at  least  guide  the  practitioner  in  a  ssife  path. 

The  affidavit  should  be  positive  as  to  the  existence  of  the  debt,  or  other 
cause  of  action,  and  not  argumentative.^^  Therefore,  swearing  to  the  debt  as 
the  deponent  " belie ves,"**  or  "as  appears  by  the  bonds"  or  "by  the  books,'* 
or  the  like  ;^  or,  if  the  affidavit  is  not  positive  as  to  the  debt,  but  merely  states 
the  circumstances  of  the  case,  and  adds,  "  therefore  the  defendant  is  indebted,'* 

menccd  by  summons,  and  (be  fourth  section  of  ionsof  the  noD-imprisonment  act  of  Ohio  are  taken 

the  non-imprisonment  acts  (dtat  647)  provides  for  from  the  statute  of  Now  Yoric,  which  was  drafted  by 

(he  allowance  of  a  capias  ad  satisfaciendum  upon  John  C.  Spencer,  Esq.    It  is  unfortunate  that  (hey 

Judgments  and  decrees  in  such  cases.    I  conclude,  are  not  precisely  alike  j  for,  nearly  all  (he  difficul- 

(hcrcfore,  (hat  in  actions  strictly  for  torts,  other  ties  in  the  construction  of  (he  Ohio  statute,  arise 

than  trespass,  the  non-impnsonment  ac(s  do  not  from  slight  discrepancies  between  the  two. 

provide  for,  nor  forbid  the  issuing  a  capias  ad  The  first  section  of  the  non-imprisonment  act  of 

respondendum  ;  unless,  indeed,  the  term  **  action  Ohio,  is  copied,  in  substance,  from  the  New  York 

of  trespaw,"  includes  actions   in  tort  for   con-  statute,  except  (hat  in  the  Ohio  law  the  term  ''ac- 

sequential  damages.    But  this  cannot  be— for,  tion  of  trespass"  is  interpolated.    It  is  held  in 

although  the  word  ''Trespass,"  in  its  most  exlea-  New  York,  that  actions  for  wrongs  to  persons  in- 

sive  signification,  includes  every  description  of  dividuaIly,or  to  their  relative  ri^(s,  or  (o  their  real 

wrong}  (7  East  134, 135 ;  Co.  Lit  57,  a) ;  yet  the  or  personal  property,  actions  of  (rover,  de(inue, 

(cnn  "  ariion  of  (rcspass  "  has  ever  had  a  known,  (respass,  dtc.,  are  no(  within  the  operation  of  the 

Irgal,  definite  and  circumscribed  meaning,  viz:  section;  (Graham's  Pr.  Sd  ed.464);  and  that  the 

an  action  brought  to  recover  damages  for  injuries  non-imprisonmcnl  act  leaves  the  question,  as  (o 

rommi((cd  wi(h  force;   and,  generally,  only  for  whe(her  a  capias  may  issue  in  (hcse  last  menUon- 

such  as  are  imm6dia(e.    (I  Chi(.  PI.  165, 166.)    A  ed  ac(ions,  (o  (he  opera(ion  of  the  laws  in  force 

teclinical  term  of  this  kind,  when  used  in  a  statute,  when  (he  non-imprisottmen(  ac(  was  passed.    1 

musl,  it  is  prcsume<l,  lie  applied  according  to  iu  Ic-  Hill,  N.  Y.  373. 

gal  acceptation ;  ( 1  Kent's  Com.  462) ;  especially,  (56)  13  East  ISD;  3  H.  &  S.  157. 

whore  the  context  shows  that  the  Legislature,  in  (57)  7  T.  R,  450. 

s|>eAking  of  executions  for  the  body  in  the  same  (58)  7  T.  R.  317;  7  Ohio  Rep.  (part  2)  236. 

section,  distinguish  Itetween  actions  of  trespass  (&))  7  Ohio  Rep  (part  2)  236. 

and  actions  for  consequential  damages.  (60)  Per  Wood,  J.,  10  Ohio  Rep.  267. 

1  am  Rtrengthoned  in  my  views  of  the  construe-  (61)  1  T.  R.  83;  5  T.  R.  364;  2  Burr.  665;  1 

(ion  of  (his  ac(,  liy  a  reference  (o  (he  provisions  Wils.  231;  3  Wils.  154. 

of  (he  non-imprisionmcn(  ac(  of  (he  3(a(e  of  New  (62)  2  Str.  1209. 1226;  2  Burr.  656;  1  Browne 

York,  passed  April  26,  1831.    (Laws  of  New  33;  1  Wils.  231. 

York.  5Uh  session,  p.  396.)    Most  of  (he  provis-  (63)  I  Wils.  339. 279. 121;  3  Burr.  1447;  2  T. 

R.  55;  3  T.  R.  575. 
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Its  general  requisites— Statemeiit  of  the  cause  of  action. 

iui.f*  the  affidavit  is  insufficient,  and  the  defendant  discharged  on  common 
bail. 

But  where  it  is  impossible  to  swear  positively,  as  where  the  cause  of  action 
arose  from  the  nonpayment  of  bills  in  a  foreign  country,  it  was  held  sufficient 
for^the  party  to  swear  that  they  were  not  paid,  <<to  his  knowledge  and  belief," 
in  such  foreign  country,  or  elsewhere.^  So,  where  the  plaintiff  sues  in  autre 
droit,  it  is  not  required  ^at  he  should  swear  positively  to  the  debt ;  for,  if  an 
administrator  swear  to  his  belief,  or  the  commissioner  of  insolvents  to  the  debt 
as  appears  by  the  insolvent's  books,  or  the  like,  and  also  as  he  verily  believes, 
it  will  be  sufficient^  So,  the  assignee  of  a  bond,  or  the  agent  of  a  principal 
who  resides  abroad,^  or  the  like,  will  be  permitted  to  swear  to  the  best  of  his 
knowledge  and  belief.^  Other  cases  standing  in  pari  ratione  require  the  same 
relaxation  of  the  general  practice.^^ 

The  affidavit  must  not  only  be  positive  as  to  the  existence  of  the  debt  or 
other  cause  of  action,  but  must  also  state,  as  near  as  may  be,  the  nature  of  such 
debt,  how  it  arose,  &c.,  and  its  amount;^  and  the  affidavit  in  this  respect  must, 
in  general,  be  certun  and  explicit.^^  Therefore,  an  affidavit  that  the  defendant 
**\b  indebted  to  the  plaintiff  in  trover;"^  or  in  so  much  **on  promises,"^  or 
in  or  about  so  much,^^  is  insufficient.  So,  it  has  been  held,  that  an  affidavit  that 
the  defendant  was  indebted  to  the  plaintiff  for  goods  sold  and  delivered,  not 
stating,  "by  the  plaintiff  to  the  defendant ;"^^  or  for  goods  sold  and  delivered 
to  the  defendant,  without  saying  <*by  the  plaintiff;  "^^  or  for  goods  sold  and 
delivered  for  the  defendant,  instead  of  to  the  defendant,^  is  bad. 

But  an  affidavit  for  money  had  and  received  on  account  of  the  plsuntiff,  with- 
out adding,  <*by  the  defendant;"^  or  for  money  paid  and  expended  by  the 
plaintiff  for  the  defendant's  use,  without  adding,  "at  the  defendant's  request,"^^ 
is  sufficient. 

An  affidavit  on  a  bill  of  exchange,  or  promissory  note,  must  state  that  it  is 
due  and  unpaid;^  or  some  other  circumstance  from  which  thatfact  may  be 
presumed,  as  the  date,  &c.  It  must  also  show  in  what  character  the  defendant 
18  sued,  whether  as  acceptor,  drawer,  or  indorser;^  but  it  is  not  necessary  to 
state  the  character  in  which  the  plaintiff  claims.^ 

An  affidavit  for  so  much  principal  and  interest  due  on  a  bond,  is  sufficient, 
without  stating  the  bond  to  be  conditioned  for  the  payment  of  money .^    But 

(64)  1  T.  R.  716s  2  B.  «(  P.  48.  (73)  2  Doag.  467. 

(65)  1  H.  Bl.  246.  (74)  10  Ohio  Hep,  263. 

(66)  4  T.  R.  176>  4  Burr.  2283;  3  MeCord,  313;  (75)  7  East  194;  11  East  316;  2  M.  &  S.  603. 
1  Blackf.  112.  (76)  1  Eng.  C.  L.  Rep.  363;  8  East  106. 

'  (67)  8  T.  R.  £30;  Petersd.  on  Bail.  144.  (77)  2  Bam.  &  Aid.  596. 

(68)  8  T.  R.  418;  1  WIli.232.  (78)  8  T.  R.  338. 

(69)  Id.;  1  Blackf.  112;  1  Whart.  320;  1  H.        (79)  1  Eng.  C.  L.  Rep,  239. 

Bl.  245.  (80)  2  Eng.  C.  L.  Rep.  66;  2  M.  &  S.  476. 

(70)  Stat.  647,  see.  3;  1  H.  Bl.  10;  5  T.  R.  662.  (81)  1  Eng.  C.  L.  Rep.  476. 

(71 )  8  T.  R.  27.  (82)  7  East  94. 

(72)  I  H.  Bl.  218.  (83)  2  Eng.  C.  L.  Rep.  103. 
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Slaldnenl  of  cause  for  issuing  capias  tinder  noib-iiDprtsoiuDeul  acts. 

where  the  affidavit  merely  stated  the  defendant  to  be  indebted  to  the  plaintiff  in 
six  thousand  pounds,  on  a  bond,  in  the  penal  sum  of  twenty  ^thousand,  it  was 
held  insufficient,  as  it  did  not  appear  what  was  the  condition  of  the  bond.^ 
So,  for  interest  money,  under  and  by  virtue  of  an  agreement,  is  too  general.^ 

The  cause  of  action  must  also  be  stated  with  such  precision,  that  perjury 
may  be  assigned  on  the  affidavit  if  untrue*  Therefore,  an  affidavit  that  the 
defendant  in  indebted,  instead  of  U  indebted,  was  held  bad.^ 

An  affidavit  to  hold  to  baU  in  trover,  for  a  bill  of  exchange,  should  state  that 
the  bill  remains  unpaid;^  and  should,  in  all  cases,  state  that  the  defendant  was 
possessed  of  the  article  or  goods,  their  value,  and  a  conversion,  either  express 
or  implied.  Therefore,  where  it  did  not  appear  from  the  affidavit  that  the  goods 
ever  were  in  the  possession  of  the  defendant,  the  court  discharged  him  upon 
common  bail.^ 

An  affidavit  to  hold  to  bail  must  not  comprise  two  distinct  causes  of  action 
at  the  suit  of  different  plaintiffs;^  or  at  the  suit  of  the  same  plaintiff,  which 
cannot  by  law  be  joined;^  otherwise  the  court  will  discharge  the  defendant 
opcm  common  bail.  So,  the  affidavit  must  not  include  disdnct  defendants  for 
distinct  demands,  which  cannot  be  joined  in  one  action  ;^^  and  the  irregularity 
in  such  cases  will  not,  it  seems,  be  waived  by  putting  in  bail.^ 

Care  should  be  taken  that  the  cause  of  action  stated  in  the  affidavit  should  be 
the  same  for  which  the  plaintiff  tntends  to  declare;  for,  if  the  dedaraUon  varies 
from  the  affidavit  in  the  cause  of  action  ;^^  or  in  the  number  of  the  defendants,^ 
or  in  the  name  of  the  defendant,^  the  bail  will  be  discharged. 

8.  Hofv  one  of  the  eight  particulars  mentioned  in  the  wmf^trnpriummeni 
acts  OM  causes  for  issuing  a  capias  should  be  stated  in  the  effidamt.  The 
non-imprisonment  acts  are  so  recent  that  no  decisions  have  been  as  yet  reported 
upon  them. 

There  is  ^4hiEi  peculiarity  in  these  acts :  that  no  judicial  officer  interposea 
between  the  filing  of  the  affidavit  and  the  issuing  of  the  capias,  to  determine 
whether  the  affidavit  is  sufficient  either  in  form  or  substance  to  authorise  the 
issuing  of  process.  The  statute,  however,  requires,  as  we  have  seen,  one  of 
eight  particulars  to  be  *' established"  by  the  affidavit,  and  the  clerk  has  no 
authority  to  issue  the  capias  unless  the  affidavit  establishes,  prima  facie,  one  of 
the  particulars  required. 

In  regard  to  this  part  of  the  affidavit  we  are  met  at  the  outset  with  the  ques- 
tion, whether  it  must  be  positive  as  to  the  existence  of  the  facts,  or  whether  it 
may  state  the  facts  as  belief  merely. 

(84)  4  M .  &  S.  330.  (90)  6  Burr.  9690. 

(85)  10  East  368>  and  $ee  1  8dlk.  100.  (91)  1  Doug.  217;  4  T.  R.  G97. 

(86)  t  was.  224.  (92)  5  T.  R.  254j  4  T.  R.  577. 

(87)  7  T.  R.  321 .  (93)  7  T.  IL  80. 

(88)  7  T.  R.  550)  see  Cowp.  529>  1  WiU.  335.  (94)  6  T.  R.  363. 
.     (89)  6  T.  R.  688.  (95)  13  East,  273, 
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Statement  of  eatne  for  issomg^  eapias  under  non-imprbonment  acts. 


If  courts  require  the  particular  to  be  stated  positively,  most  of  the  provisions 
of  the  non-imprisonment  acts  must  become  dead  letter.  For,  who  could  swear 
positively  to  the  fact  that  a  defendant  is  about  to  do  a  certain  thing,  except  the 
defendant  himself;  or  to  the  intent  which  accompanied  an  act  of  the  defendant. 

Now,  even  in  regard  to  the  cause  of  action,  the  affidavit  is  not  required  to  be 
positive,  if  the  nature  of  the  debt  or  other  circumstances  show,  that  the  creditor 
is  not  in  a  situation  to  swear  positively.^ 

Most  of  the  eight  particulars  relate  to  fraudulent  acts  or  intents  of  the  debtor 
which  would  be  studiously  concealed  ftom  the  creditor. 

Courts  wOl  not  probably  render  the  non  imprisonment  acts  inoperative,  by 
requiring  the  affidavit  to  be  made  out  in  such  positive  terms  that  no  honest  man 
could  make  oath  to  its  truth.  And  yet,  vi^e  and  unfounded  suspicions, 
originating  in  vindictive  or  angry  feelings,  will  oflen  induce  a  creditor  to  swear 
that  he  believes  what  he  really  only  mistrosts.  The  conscience  of  a  creditor 
is  seldom  touched  by  a  statement  under  oath  of  his  opinion  or  belief.  The 
statute  too  requires  the  particular  to  be  ** established"  by  the  affidavit.  If  it 
must  be  established  according  to  the  common  rules  of  evidence,  and  a  witness, 
by  those  rules,  cannot  be  even  permitted,  much  less  relied  upon,  to  establish  a 
fact,  by  stating  his  belief  merely,  it  would  seem  that  something  more  should 
be  required  than  that  belief.^ 

On  the  wIm^,  it  may  be  advisable,  in  those  cases  in  which  the  creditor  cannot, 
from  the  nature  of  the  particular,  swear  to  its  existence,  positively,  but  only  to 
the  best  of  his  knowledge,  information  and  belief,  to  also  set  forth  in  the 
affidavit  the  facts  and  circumstances,  threats,  or  declarations,  which  induce  that 
belief,  and  establish  it  as  prima  facie  true.  Such  seems  to  be  the  practice  in 
^e  State  of  New  York  under  a  statute  containing  provisions  analagous  to  the 
one  under  consideration.^ 

If,  however,  the  creditor  swears  positively  to  the  particular,  the  affidavit  will 
not,  probably,  on  that  account,  be  rejected,  however  improbable  it  may  be, 
under  the  chrcumstanees  of  the  case,  that  he  should  have  a  positive  knowledge 
of  the  things  to  which  he  has  swom.^ 

If  there  be  two  or  more  creditors  against  whom  the  process  is  to  be  issued. 


(96)  1  East  415;  t  Eng.  C.  L.  Rep.  103;  Pe-  liu  ttireaU,  or  declarations  to  that  effect,  or  to  facte 
lend,  on  Bafl  147:  8  Law  Lib.  81;  1  B.  db  P.  1;  4  evtneing  it.  <7  Ves.  410;  7  Id.  417;  8  Id.  fi97;  1 1 
Taunt.  SSI.  Id.  54$  16  Id.  470.)    In  £x  j«r<e  J^  (2  Wend. 

(97)  1  H.  Bl.  245;  4  T.  R.  176;  4  Burr.  2283;  298)  where  a  statute  required  "  proof  by  two  wit- 
SMrCord,  313;  1  Blarkf.  lli;  8  T.  R.  418;  1  ncsses  to  the  satisfaction  of  a  judge/' that  a  debtor 
Wils.  232;  1  Whart.  320.  resided  out  o€  the  state,  to  warrant  the  issuing  of 

(96)  It  was  fbrmetl J  thooght  that,  to  obtain  a  an  attachment,  it  was  held  that  an  affldavit  of  be- 
ne txeml,  it  was  enough  for  the  plaintiff  to  swear  lief  by  two  witnesses  was  sufficient.  And  this  de- 
1o  his  belief  that  the  defendant  was  going  abroad,  cision  is  in  some  d^^re^  sustained  by  16  Eng.  C?. 
(2  Ves.  96;  8  Id.  597,  note.)  But  later  decisions  L.  Rep.  21;  1  Conn.  40;  but  see  10  Wend.  420; 
have  i|oa]ified  that  rule,  and  it  is  now  held  that  the  18  Id.  61 1;  Graham's  Pr.  2d  ed.  467. 
affidavit  to  obtain  this  writ  must  be  positive,  either  (99)  Graham's  Pr.  td  ed.  467;  Yeates'  PI.  Sc 
as  to  the  defendant's  intention  to  go  abroad,  or  to  Forms,  660. 
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General  reqiiisiies  under  the  Practice  Act  of  1831— By  wUpin  to  be  swora. 

the  facts  set  forth  in  the  affidavit  must  be  applicable  to  all,  and  auch  as  to  render 
all  the  defendants  liable  to  a  capias.^ 

4.  How  the  cauMeafor  issuing  a  capias^  ^c.^  should  he  stated^  in  cases  not 
within  the  operation  of  the  non-imprisonment  acts.  We  have  already  Been,^ 
that  the  non-imprisonment  acts  merely  point  out  particular  cases,  in  which  no 
capias  shall  issue,  except  under  certain  circumstances  therein  mentioned,  and 
leave  all  other  cases  to  the  operation  of  the  sixth  section  of  the  Practice  Act  of 
1831.  The  cases  thus  left  to  the  operation  of  the  law,  as  it  stood  when  the 
non-imprisonment  acts  were  passed,  may  be  divided  into  five  classes,  namely: 
1st.  Actions  on  promises  to  marry.  2dly.  Actions  for  moneys  collected  by  a 
public  officer  or  attorney  at  law.  3dly.  Actions  for  any  misconduct  or  neglect 
in  office.  4thly.  Actions  for  any  misconduct  or  neglect  in  a  professional  em- 
ployment, 5thly.  All  other  causes  of  action,  not  sounding  in  contact,  and  for 
which  an  action  of  trespass  will  not^lie. 

It  will  be  observed,  that  the  four  first  classes  of  cases  above  mentioned,  relate 
in  general,  to  contracts  express  or  implied;  and  that,  in  those  cases,  the  sum 
due,  or  damages  sustained,  must,  in  general,  be  uncertain.  The  Practice  Ad 
of  1831,  requires  an  affidavit  to  be  filed,  when  the  sum  due,  or  damages  sus- 
tained upon  a  contract,  are  uncertain.  Besides,  these  four  first  classes  are,  as 
we  have  already  seen,  excepted  from  the  operation  of  the  non-imprisonment 
act,  by  express  provision.  Under  these  circumstances,  it  is  recommended,  that, 
in  all  cases  coming  under  these  four  classes,  an  affidavit  be  filed,  setting  forth 
not  only  that  an  amount  exceeding  one  hundred  dollars  is  justly  due,  but  also, 
the  nature  of  the  claim,  so  that  it  will  appear,  from  the  affidavit,  that  the  demand 
is  one  which  is  excepted  from  the  provisions  of  the  non-imprisonment  acts. 
The  forms  of  the  affidavits  herein  given,  are  drawn  up  with  that  view. 

Under  the  fifth  class  of  cases  above  mentioned,  the  plaintifi"  is  not  entitled  to  , 
a  capias  ad  respondendum,  under  the  Practice  Act  of  1831,  unless  the  court,  or 
judge,  expressly  order  it,  from  a  consideration  of  the  particular  cirnuimstances. 
These  particular  circumstances  must,  therefore,  under  this  fifth  class  of  cases, 
be  set  forth  in  the  affidavit,  and  an  order  obtained  from  the  court,  or  judge, 
allowing  a  capias  ad  respondendum  to  issue.  The  court,  or  judge,  exercises  a 
discretion  in  the  allowance  of  a  capias,  and  would,  of  course,  order  the  capias 
to  issue,  if  the  affidavit  contained  any  one  of  the  particulars  required  for  the 
issuing  of  a  capias  under  the  non-imprisonment  acts. 

5.  By  whom  to  he  sworn*  It  must  be  sworn  by  the  creditor,  or  his  authorized 
agent  or  attorney .^  Such  is  the  language  of  the  statute  in  regard  to  the  affidavit 
filed  to  procure  mesne  process  for  the  body.  It  seems  to  have  been  used  advi- 
sedly ;  for  the  same  statute,^  when  providing  for  an  allowance  of  a  ca.  sa.  upon 

(1)  See  4  Ohio  Rep.  IM.  (3)  Stat  646,  sec.  S. 

(2)  Ante,  p.  1S7.  (4)  Id.  647,  tec.  4. 
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Before  whom  to  be  sworn— > Form  of  Commenoement,  ice. 

judgments  and  deeiees,  anthorizes  the  affidavit  of  the  creditor,  ^.^  '*and  sach 
other  testimony  as  he  may  present. 

It  will  be  no  objection  that  all  the  plaintiffs  did  not  join  in  the  affidavit.^ 

6.  Brfere  wham  to  be  sufom.  As  the  statute  requires  the  affidavit  to  be 
•worn  to  before  a  judge  of  the  Supreme  Court,  or  Court  of  Common  Pleas, 
justice  of  the  peace,  or  clerk  of  either  of  said  courts,^  it  would  seem  necessary 
in  order  to  charge  the  affiant  with  perjury,  that  the  court  should  require  a  strict 
eompliaace  with  this  provisiim. 

SSO*   V.      FORKS  OF  AFFIDAVITS  TO  HOLD  TO  BAIL. 

The  affidavit  is  annexed  to  the  praecipe  and  is  filed  therewith. 
1.  Forms  under  the  rum-imprieonment  acta, 

COmCENCEMENT  OF   AFFIDAVIT. 

The  Court  of  Common  Pleas,  — —  county,  ss. 

The  above  named  A.  B.  maketh  oath  and  says,  tliat  the  above  named  C.  D. 
is  justly  and  truly  indebted  to  this  deponent  in  the  sum  of-^[77^e  sum  should 
not  he  less  than  one  hwidred  dollars,']  dollars  over  and  above  all  discounts  and 
payments  for — {_Here  state  the  cause  of  action,  ^c,  as  given  below.']  Jfthe  affi- 
davit  is  made  by  an  agent,  say,  R.  S.  maketh  oath  and  says  that  he  is  the  author- 
ised agent  of  the  above  named  A.  B.  in  the  premises,  and  that  C.  D.  is  justly 

and  truly  indebted  unto  the  said  A.  B.  in  the  sum  of dollars  for — [^Here 

state  the  cause  of  action,  4"^.  as  given  below.    As  to  statement  positively  in 
regard  to  the  debt,  eee  ante  p.  129.] 

STATEIIBHT  IN  THE   AFFIDAVTT  OF  THE   CAUSE   OF   ACTION. 

For  property  sold.  For  goods  sold  and  delivered  by  this  deponent  to  the 
said  C.  D.  and  at  his  request. 

For  a  gelding  sold  and  delivered  by  this  dep<ment  to  the  said  C.  D.,  and  at 
his  request. 

For  so  much  money  which  the  said  C.  D.  promised  to  pay  unto  this  depo- 
nent, together  with  a  certain  mare,  the  property  of  him  the  said  C.  D.,  in  ex- 
change for  a  certain  gelding,  the  property  of  this  deponent,  and  which  said  last 
mentioned  gelding  was  accordingly  heretofore  delivered  to  the  said  C.  D. 

For  fixtures  of  and  in  a  certain  dwelling  house,  sold  and  delivered  by  this 
deponent  to  the  said  C.  D.  and  at  his  request. 

(4)  4  T.  R.  176.    Whether  it  is  an  objection  to  116;  2  Salk.  461;  1  Cow.  Sl  HiU's  notes  Phil.  Ev. 

the  aflidAvit  that  the  affiant  has  been  convicted  of  66;  1  Asham.  67,  cited. 

anoflcace  whieh  renders  him  incompetent  as  a  (5)  8iaL  647,  sec. 3. 
witness  seems  doubtiul.   See  2  Stra.  1 148;  Cowp. 
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For  medicines  and  other  things  administered,  applied  and  delivered,  found 
and  provided  by  this  deponent,  to  and  for  the  said  C.  D.  [|and  others,]  at  his 
request. 

For  a  certain  messuage,  lands  and  premises,  with  the  appurtenances,  bargained, 
sold  and  released  by  this  deponent  to  the  said  0.  D.,  and  at  his  request. 

For  a  certain  messuage,  lands  and  premises,  with  the  appurtenances,  bar* 
gained,  sold  and  surrmidered  by  this  deponent  to  the  said  C.  D.,  and  at  his 
request. 

For  the  remainder  of  a  certain  term  of  years  of  and  in  a  certain  messoage, 
lands  and  premises,  with  the  appurtenances,  bargained,  sold  and  assigned  by 
this  deponent  to  the  said  O,  D.,  and  at  his  request. 

For  goods  sold  by  this  deponent  to  the  said  C.  D.,  at  his  request,  and  at  his 
like  request  delivered  to  one  W.  S. 

Ibr  property  hired.  For  the  use  and  hire  of  a  certain  horse  and  chause,  let 
to  hire  and  delivered  by  this  deponent  to  the  said  C.  D.,  and  at  his  request. 

For  the  use  and  hire  of  certain  household  furniture,  let  to  hire  and  delivered 
by  this  deponent  to  the  said  C.  D.,  and  at  his  request. 

Ibr  rent*  For  one  year's  rent  of  a  certain  messuage,  lands  and  premises, 
by  this  deponent  demised  to  the  said  C.  D.,  and  at  his  request;  and. which  sud 
year's  rent  is  now  in  arrear  and  unpaid. 

For  tlie  use  and  occupation  of  a  certain  messuage,  lands  and  premises  of  tiin 
deponent,  held  and  enjoyed  by  the  said  C.  D.,  as  tenant  thereof  to  this  depo- 
nent, for  one  year  now  elapsed. 

For  the  use  and  occupation  of  certain  rooms  and  apartments  in  a  certain 
dweiling-house  of  this  deponent,  held  and  enjoyed  by  the  said  C.  D.  as  tenant 
thereof  to  this  deponent,  for  one  year  now  elapsed. 

For  warehouse  room  in  a  certain  warehouse  of  this  deponent,  and  by  this 
deponent  found  and  provided  for,  in  and  about  the  stowing  and  keeping  of  cer^ 
tain  goods  and  merchandise  for  the  said  C  D.,  and  at  his  request. 

For  the  rent  of  a  certain  messuage,  lands  and  premises  of  this  deponent, 
(held  and  enjoyed  by  the  said  C.  D.  as  tenant  thereof  to  this  deponent,  at  and 

under  the  yearly  rent  of dollars,  payable  quarterly,)  for  one  quarter  of  a 

year,  ending last  past ;  and  which  said  quarter's  rent  accnied  and  was  due 

after  the  expiration  of  a  certain  notice  duly  given  to  this  deponent  by  the  said  C. 
D.,  that  he  the  said  C.  D.  would  quit  the  said  premises  on  —  last  past. 

For  board  and  lodging.  For  meat,  drink,  washing,  lodging  and  other 
necessaries,  by  this  deponent  found  and  provided  for  the  said  C.  B.,  and  at  his 
request. 

JFbr  scluHjUng.  For  the  board,  maintenance  and  education  of  one  W.  S., 
the  infant  son  of  the  said  C  D.,  and  at  his  the  said  C.  D.'s  request,  and  for 
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doihes  and  other  necesflarieft  found  and  provided  for,  and.  money  advanced  to 
the  aaidJ^.  S.,  at  the  like  request  of  the  said  C.<D« 

For  the  work  and  labor,  care,  diligence,  and  attendance,  done,  performed  and 
hestowed  by  this  deponenti  as  a  schoolmaster,  in  and  about  the  tedching  and 
instructing  of  one  W.  S«,  the  infant  son  of  Ihe  said  C«  D.,  and  at  his  the  said 
C.  D/s  request. 

Ibr  liorseJstep.  For  horsemeat,  stabling,  eare  and  attendance,  provided  and 
bestowed  for  and  upon  the  feeding  and  keeping  of  a  certain  gelding  for  the  said 
C.  D.,  and  at  his  request. 

For  the  agisting,  depasturing,  and  keeping  of  eertain  eaUk,  by  thi«  deponent, 
ibr  the  said  C.  D»,  and  at  his  request. 

Far  work  and  labor.  For  work  and  labor  done  and  performed  by  this  de- 
ponent for  the  said  C.  D.,  and  at  his  request* 

For  work  and  labor  done  and  performed  by  this  deponent  and  his  servants, 
and  with  this  deponent's  horses,  carts  and  wagons,  for  the  said  C.  D.,  at  his 
lequest* 

For  work,  labor  and  materials,  by  this  deponent,  done,  performed  and  pro- 
vided (or  the  said  C.  D.,  and  at  his  request 

For  work,  labor,  care,  dUigence  and  attendance,  done,  performed  and  bestowed 
by  this  deponent,  as  an  attorney  and  solicitor,  in  and  about  the  [prosecuting, 
defending  «nd  s<rfieitang  of  certain  causes,  suits  and  businesses]  for  tlie  said  C. 
D.,  on  his  retainer  and  at  his  request,  and  for  certain  fees  due  and  payable  to 
this  deponent  in  respect  thereof. 

For  work  and  labor,  care,  diligence  and  attendance,  done,  performed  and  be* 
stowed  by  this  deponent,  in  and  about  the  drawing  of  certain  deeds  and  writings 
for  the  said  C.  D.,  and  in  and  about  other  business  for  the  said  C.  D.,  and  at 
his  request. 

For  work  and  labor,  care,  diligence  and  attendance,  done,  performed  and  be- 
stowed by  this  deponent,  as  a  surgeon  and  physician,  in  and  about  the  healing 
and  curing  of  the  said  C.  D.,  [and  others,]  of  divers  diseases  and  maladies,  at 
the  request  of  the  said  C.  D.,  and  also  for  medicines  and  other  things  adminis- 
tered, applied  and  delivered,  found  and  provided  by  this  deponent,  to  and  for  tho 
said  C.  D.,  [and  others,]  at  his  like  request. 

For  the  work  and  labor,  care  and  diligence,  done,  performed  and  bestowed 
by  this  deponent,  as  the  factor  and  agent  of  the  said  C.  D.,  in  and  about  the 
selling  and  disposing  of  certain  goods  of  the  said  C.  D.,  and  in  and  about  other 
business  of  the  said  C.  D.,  and  at  his  request. 

For  vmgtM.  For  wages  due  and  payable  from  the  said  G.  D.  to  this  depo- 
nent, for  the  service  of  this  deponent,  done  and  performed  for  the  said  C.  D., 
as  the  hirediservaot  of  the  said  C.  D.,  and  on  his  retainer. 

For  salary  due  and  payable  from  the  said  G.  D.  to  this  deponent,  for  the  ser- 
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Tice  of  this  deponent,  done  and  perf<mned  for  the  said  C.  D.,  as  clerk  to  the 
said  C.  Dm  and  on  his  retainer. 

For  wages  due  and  payable  from  the  said  C.  D.  to  this  deponent,  for  the  ser- 
Tice  of  this  deponent,  by  him  done  and  performed  as  a  mariner  on  board  of  a 
certain  steamboat  of  the  said  C.  D.,  called  the  '  ,  for  the  said  C.  D.,  and  on 
his  retainer.  [^Or  if  the  action  be  against  the  ccq^tainf  then^  **  on  board  of  a 
certain  steamboat  called  the  ,  whereof  the  said  C.  D.,  during  the  time  of 

the  said  service,  was  master  and  commander."^ 

For  the  wages  of  this  deponent,  and  for  his  service  done  and  performed  by 
him  as  master  and  commander  of  a  certain  steamboat  called  the  '  ,  for  the 
said  C.  D.,  and  on  his  retainer. 

Ibr  carriage*  For  the  carriage  and  conveyance  of  certain  goods,  carried 
and  conveyed  by  this  deponent  in  certain  wagons  and  other  carriages,  for  the 
said  C.  D.,  and  at  his  request. 

For  freight  [primage  and  average]  due  and  pa3rable  from  the  said  C.  D.,  to 
this  deponent,  for  and  in  respect  of  the  carriage  and  conveyance  of  certain 
goods  and  merchandise  carried  and  conveyed  by  this  deponent,  in  and  on  board 
of  a  certain  steam  boat,  whereof  this  deponent  was  master,  from  o^—  to  , 
for  the  said  C.  D^'and  at  his  request. 

For  the  carriage  and  conveyance  of  certain  goods  and  merchandise,  carried 
and  conveyed  by  this  deponent  in  certain  boats  and  other  vessels,  in  and  upon 
a  certain  canal,  from  ■         to  ,  for  the  said  C.  D.,  and  at  his  inquest. 

For  the  passage  of  the  said  C.  D.,  in  and  on  board  of  a  certain  ship,  whereof 
this  deponent  was  master,  from  -*—  to  ,  and  at  his  the  said  C.  D.'s  re- 

quest. 

For  premiums  of  insurance.  For  certain  premiums  of  insurance  due  and 
payable  from  the  said  C.  D.  to  this  deponent,  for  and  in  respect  of  this  depo- 
nent's having  underwritten  certain  policies  of  insurance,  for  the  insurance  of 
certain  sums  of  money  on  certain  ships  and  vessels,  goods,  wares  and  mer-i 
chandise,  for  the  said  C.  D»,  and  at  his  request. 

For  money.  For  money  lent  and  advanced  by  this  deponent  to  tlie  said  C. 
D.,  at  his  request. 

For  money  paid,  laid  out  and  expended  by  this  deponent  for  the  said  C.  D., 
at  his  request. 

For  money  had  and  received  by  the  said  C.  D.,  to  and  for  the  use  of  this 
deponent. 

For  money  by  this  deponent  lent  and  advanced  to,  and  paid,  laid  out  and  ex- 
pended for  the  said  C.  D.,  and  at  his  request ;  and  also  for  money  had  and  re- 
ceived by  the  said  C.  D.,  to  and  for  the  use  of  this  deponent. 

/br  interest.  For  interest  upon  certain  sums  of  money  lent  and  advanced 
by  this  deponent  to  the  said  C.  D.  [or  "paid,  laid  out  and  expended  for  the 
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said  €•  Dm  and  at  his  leqneat ;"  w  ^'dse  a^d  owing  fitoin  ihesaid  C.  D*  to  this 
depoiieiiu"3 

Ufon  an  account  stated.  For  so  mnch  money  due  from  the  said  C.  D.*  to 
this  deponent,  upon  the  balance  of  an  account  stated  between  this  deponent  and 
the  said  C.  D. 

On  a  promissory  note*  On  a  certain  promissory  note,  drawn  by  the  said  C. 
D.,  payable  to  this  deponent,  and  now  due  and  unpaid. 

As  indorsee  of  a  certain  promissory  note,  drawn  by  the  said  C.  D.,  payable 
to  one  A.  B.,  or  x>rder,  and  by  the  said  A.  B.  indorsed  to  this  deponent ;  and 
which  said  promissory  note  is  now  due  and  unpaid. 

As  indorsee  of  a  certain  promissory  note,  drawn  by  one  A.  B.,  and  indorsed 
to  this  deponent  by  the  said  CD.;  and  which  said  promissory  note  is  now  due 
and  unpaid. 

On  a  biB  of  exchange.  On  a  certain  bill  of  exchange,  drawn  by  one  A.  B. 
upon,  and  accepted  by,  the  said  C.  D.,  payable  to  this  deponent ;  and  which  said 
bill  of  exchange  is  now  due  and  unpaid.  / 

On  a  certain  bill  of  exchange,  drawn  by  the  said  G.  D.,  upon,  and  accepted 
by,  one  A.  B.,  payable  to  this  deponent,  and  which  said  bffl  of  exchange  is  now 
due  and  unpaid. 

As  indorsee  of  a  certain  bill  of  exchange,  drawn  by  one  A.  B.  upon,  and  ae- 
cepted  by,  the  said  C.  D.,  payable  to  the  said  A.  B.  or  his  order,  and  by  the 
said  A.  B.  indorsed  to  this  deponent ;  and  which  said  bill  of  exchange  is  now 
due  and  unpaid. 

As  indorsee  of  a  certain  bill  of  exchange,  drawn  by  the  said  C.  D.  upon,  and 
accepted  by,  one  A.  B.  payable  to  the  said  C.  D.  or  his  order,  and  by  the  said 
C.  D.  indorsed  to  tliis  deponent;  and  which  scud  biU  of  exchange  is  now  due 
and  unpaid. 

As  indorsee  of  a  certain  bill  of  exchange,  drawn  by  one  A.  B.  upon,  and  ac- 
cepted by  one  fa.  F.,  and  indorsed  to  this  deponent  by  the  said  CD.;  and 
which  said  bill  of  exchange  is  now  due  and  unpaid. 

As  indorsee  of  a  certain  bill  of  exchange,  drawn  by  the  said  C  D.  upon  and 
accepted  by  one  A.  B.,  and  by  the  said  C  D.  indorsed  to  this  deponent,  and 
which  said  bill  of  exchange  has  not  been  accepted  by  the  said  A.  B.,  but  the 
said  A.  B.  has  refused  to  accept  the  same,  and  the  same  still  remains  unaccepted 
and  unpaid. 

On  a  policy  of  insurtmce.    Upon  and  by  virtue  of  a  certain  policy  of  insu- 
rance on  a  certain  steamboat  of  tfiis  deponent,  on  a  voyage  from   '       to-—*—,  and 
which  said  policy  was  underwritten  by  the  said  C  D.  for  the  said  sum  of  ■ 
dollars.     And  this  deponent  further  saith,  that  the  said  steamboat,  .on  her  voyage 
aforesaid,  was  captured  and  taken  as  -prixe  by  certain  enemies  of  the  United 
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States,  which  was  one  of  the  perila  inMned  an^ainal  in  and  by  the  said  poLiey ; 
and  that  a  loss  of  one  hundred  per  cent,  on  the  said  policy  has  since  heea  ad- 
justed and  signed  hy  the  said  C.  D* 

On  a  band  by  the  obUgu.  For  principal  and  interest  due  on  a  bond,  bearing 
date  the  —  day  of  in  the  year  of  our  Lord  ,  and  made  and  entered 

into  by  the  said  C.  D.  to  this  deponent,  in  the  penal  sum  of  — — —  dollars,  con- 
ditioned  for  the  payment  of  — -^  dollars,  with  lawful  interest  for  the  same,  at 
a  day  now  past* 

Upon  and  by  virtue  of  a  bond,  bearing  date  the  — —  day  of in  the 

year  of  our  Lord  » and  made  and  entered  into  by  the  Qaid  C.  D*  to  this 
deponent,  in  the  penal  sum  of  —  dollars,  conditioned  for  the  payment  of  the 
sum  of  ■  dollars  to  this  deponent,  yearly,  and  every  year  during  the  life  of 
the  said  C.  D,  And  this  deponent  further  saith,  that  two  yeariy  payments  of 
the  said  annuity,  amounting  in  the  whole  to  the  said  sum  of  -^—  dollars,  are 
now  in  arrear  and  unpaid. 

Upon  and  by  virtue  of  a  bond,  bearing  date  the  o^—  day  of '  in  the  year 
of  our  Lord  i  ',  and  made  and  ^ntered  into  by  the  said  C.  D.  to  this  depo- 
nent, in  the  penal  sum  of  dollars,  conditioned  for  the  performance  of  an 
award  to  be  made  as  in  the  condition  of  the  said  bond  is  mentioned ;  and  by 
which  said  award,  since  made  in  pursuance  of  the  said  condition,  bearing  dale 
the  ■  day  of,  — —  in  the  year  aforesaid,  the  said  C.  D.  was  awarded  to  pay 
to  this  deponent  the  said  sum  of  — —  dollars  upon  a  day  now  past. 

On  a  band  by  the  iusignee.  For  principal  and  interest  due  to  him  as  assignee 
of  a  certain  bond,  bearing  date  the  — —  day  of  ■  in  the  year  ■  ^    ,  and 

made  and  entered  into  by  the  said  C.  D.  to  one  J.  N.,  order,  in  the  penal 
sum  of  — —  dollars,  conditioned  for  the  payment  of  ■  dollars,  at  a  day  now 
past ;  and  which  said  bond,  with  the  money  due  thereon,  has  since  been  duly 
assigned  by  the  said  J.  N.  to  this  deponent,  and  the  said  sum  of  —  dollars, 
with  interest  for  and  upon  the  same,  is  now  due  and  unpaid. 

Or  thus  I  J.  N.  and  A.  B.,  severally  make  oath  and  say,  and  first,  this  depo- 
nent J.  N.,  for  himself  saith,  that  a  certain  bond,  bearing  date  the  ~— —  day  of 
,  in  the  year ^,  was  duly  made  and  entered  into  by  C.  D.  to  this  depo- 
nent, or  assigns,  in  the  penal  sum  of dollars,  conditioned  for  the  payment 

of  — ^  dollars,  with  lawful  interest  for  the  same,  at  a  day  now  past ;  and  which 
said  sum  of  —  dollars,  with  interest  thereon,  still  remains  wholly  due  and 
unpaid.  And  this  deponent  further  saith,  that  since  the  Ihakuig  of  the  said 
bond,  the  same,  with  all  moneys  due  thereon,  hath  been  by  him  duly  assigned 
unto  the  other  A.  B.  And  this  deponent  A.  B.,  for  himself,  saith,  that  the  said 
C.  D.  is  justly  and  truly  indebted  unto  this  deponent,  as  assignee  as  aforesaid, 
in  the  sum  of         dollars,  for  principal  and  interest  due  on  the  said  bond. 

On  a  deed.    Upon  and  by  virtue  of  a  certain  indenture,  bearing  date  the  ^ 
day  of  —  in  the  year  of  our  Lord  ,  and  made  between  the  said  C  D.  of 
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tlie  one  |Mirt»  and  this  deponent  of  the  other  part,  whereby  the  said  C.  D«  cove- 
nanted to  pay  to  this  deponent  the  said  sum  of  -»—  dollars,  at  a  day  now  past 

Upon  and  by  Tirtoe  of  a  certain  indenture,  bearing  date  tlie  — —  day  d* 
»  in  the  year  of  .our  Lord  ,  and  made  between  the  said  C.  D.  d* 

the  one  part,  A.  B.  of  the  seeond  part,  and  this  deponent  of  the  third 
part,  whereby  the  said  CD.  did  grant  unto  this  deponent  a  certain  annu- 
ity or  yearly  sum  of  —  dollars,  for  and  during  the  natural  life  of  him  the 
said  C.  D.,  and  the  said  C.  D.  did  thereby  covenant  duly  to  pay  the  same 
yearly,  and  every  year  unto  this  deponent.  A^d  this  deponent  further  saith, 
that  two  yearly  payments  of  the  said  annuity,  amounting  in  the  whcde  to  the 
said  sum  of  ^*—  dollars,  are  now  in  arrear  and  unpaid. 

For  principal  and  interest  due  to  him  as  assignee  of  a  certain  indenture  of 
mortgage,  bearing  date  the  •**—  day  of  — ^in  the  year  of  our  Lord  ,  and 
made  between  the  said  C.  D.  of  the  <Mie  part,  and  one  A.  B.  of  the  other  part, 
whereby  the  said  C.  D.  covenanted  to  pay  the  sum  of  o^—  dollars,  and  inter- 
est, to  the  said  A*  B.,  at  a  day  now  past ;  and  which  said  indenture  of  mort- 
gage, with  the  money  due  thereon,  has  since  been  duly  assigned  by  the  said  A. 
B«  to  this  deponent,  and  the  said  sum  of  — —  dollars,  with  interest  for  and 
upon  the  same,  is  now  due  and  unpaid.^ 

On  a  judgment.  Upon  and  by  virtue  of  a  judgment  of  this  honorable  court 
as  of  —  term  last  past,  whereby  this  deponent  recovered  against  the  said  C. 
D.  the  said  sum  of  dollars,  for  his  damages,  and  •»*—  costs,  [or  whereby 

this  deponent  recovered  against  the  said  G.  D.  his  debt  amounting  to  dol- 

lars,  as  also  the  sum  of         ■  dollars  for  his  damages,  and  —  costs. 

If  there  be  two  or  more  causes  of  action  which  may  be  joined  in  the  same 
declaration,  and  which  are  intended  to  be  so  joined,  they  may  be  also  joined  in 
the  same  affidavit,  thus:  ** indebted  unto  this  deponent  in  the  sum  of  dol- 

lars, for  goods  sold  and  delivered  by  this  deponent  to  the  said  C.  D.,  and  at  his 
request ;  and  also  for  meat,  drink ,  washing,  and  lodging,  and  other  necessaries, 
by  this  deponent  found  and  provided  for  the  said  C.  D.,  and  at  his  request ;  and 
also  for  work  and  labor  done  and  performed  by  this  deponent,  for  the  said  C. 
D.,  and  at  his  request;  and  also  for  money  by  this  deponent  lent  and  advanced 
to,  and  paid,  laid  out  and  expended  for  the  said  G.  D.,  and  at  his  request ;  and 
also  for  money  had  and  received  by  the  said  G.  D.,  to  and  for  the  use  of  this 
deponent." 

By  a  partner.  J.  N.,  of  ,  maketh  oath  and  saith,  that  C.  D.  is  justly 
and  truly  indebted  to  this  deponent  and  W.  N.,  in  the  sum  of—  dollars,  for 
goods  sold  and  delivered  by  this  deponent  and  the  said  W.  N.  and  to  the  said 
G.  D.,  add  at  his  request. 

(1)  The  eommeiiceineiit  of  Uiii  affidavit  may  slate  that  deponent  is  the  authorized  agent  of  A. 
B.    See  ante  pp.  13S,  133. 
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Form  of  statement  of  eause  under  the  non-imprifonment  acts. 

J.  N.,  of  — — ,  maketh  oath  and  saith,  that  C.  D.  is  justly  and  trtilj  indebted 
to  this  deponent  in  the  sum  of  — -^  doUan,  for  goods  soM  aad  delivered  by 
this  deponent  and  one  W.  N.,  in  his  lifetime,  now  deceased,  and  whom  this 
deponent  hath  survived,  to  the  said  C.  D.,  and  at  his  request* 

By  executor  or  administrator*  J.  N»  of——,  executor  of  the  last  will  and 
testament  of  A.  B.,  deceased,  maketh  oath  and  saith,  that  C  D.  is  justly-  and 
truly  indebted  to  this  deponent,  as  executor  as  aforesaid,  in  tliesum  of  — — 
dollars,  for  goods  sold  and  delivered  by  the  said  A.  B.,  in  his  lifetime,  to  the  said 
C.  D.,  and  at  his  request,  as  appears  by  the  books  of  the  said  A.  B.  and  as  this 
deponent  verily  believes. 

J.  N.,  of «—,  executor  of  the  last  will  and  testament  of  E.  F.,  deceased,  who 
in  his  lifetime  was  executor  of  the  last  will  and  testament  of  A.  B.  deceased, 
maketh  oath  and  saith,  that  C.  D.  is  justly  and  truly  indebted  to  this  deponent 
as  executor  as  aforesaid,  in  the  sum  of  -  ddlars,  for  goods  sold  and  deliv- 
ered by  the  said  A.  B.,  in  his  lifetime,  to  the  said  G.  D.,  and  at  his  request,  as 
appears  by  the  books  of  the  said  A.  B.  and  as  this  deponent  verily  believes. 

J.  N.,  of  ,  administrator  of  all  and  singular  the  goods  and  estate  which 

were  of  A.  B.,  deceased,  at  the  time  of  his  death,  who  died  intestate,  maketh 
oath  and  saith,  that  [^c,  as  in  tlieform  last  but  one. 

Fbrm  of  statement  of  one  of  the  eight  particulars  mentioned  in  the  non-tni- 

prisonment  acts  as  causes  for  issuing  u  C4qrias.^   ' 

^fler  commencing  and  stating  ttie  cause  of  action  as  above^  proceed  as 
follows: 

And  this  deponent  further  says,  that  he  has  reason  to  believe,  and  does  verily 
believe,  that  the  said  C.  D.  is  about  to  remove  his  property  out  of  the  jurisdic- 
tion of  the  said  Court  of  Common  Pleas,  and  without  the  bounds  of  the  State  of 
Ohio,  with  intent  to  defraud  his  creditors ;  and  that  the  grounds  of  that  belief 
are  that — [Here  state  the  particular  fatts  and  circumstances^  which  must  of 
course  vary  in  each  case.  They  should  be  suchfactSj  circumstances^  threats 
.or  declarations^  as  establish^  prima  faciei  that  tlie  defendant  is  about  to  re- 
move  his  property  to  defraud  creditors,'] 

Or, 

And  this  deponent  further  says,  that  he  has  been  credibly  informed,  and  verily 
believes,  that  the  said  C.  D.  is  about  to  dispose  of  his  personal  property  to  one  L. 
M.,  and  thereby  convert  the  same  into  money,  for  the  purjpose  of  placing  it  be- 
yond the  reach  of  his,  the  said  C.  D.'s,  creditms;  and,  that  the  said  C.  D.  has, 
in  fact,  threatened  to  do  so. 

(1)  For  these  eight  particulars  see  ante,  p.  I25;S.  Spencer,  Esq.,  and  are  used  under  a  statute  of 
The  forms  here  git'en  are  taken  from  Yeates'  PI.  the  State  of  New  York,  similar  in  its  provisions  to 
&  Forms,  660,  which  were  drafted  by  John  C.    tliat  of  Ohio.    See  note,  ante,  p.  127. 
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Foim  of  lUlanMiit  of  cauM  under  the  non-imprisouineut  arls. 

Or, 

And  this  deponent  Inrther  eays,  that  he  yerily  believes  that  the  said  C.  D.  has 
[property,  or  «ay,  if  the  fact  be  «o,  rights  in  action,]  which  he  fraudulently 
conceals ;  for  that  {Here  etate  what  property^  and  the  particular  facta  andcir- 
cumstancesj  as  thus :  the  said  G.  D.,  on  or  about  the  -*—  day  of  ^  A.  D. 
,  had  in  hs  possession,  used  and  claimed,  as  his  own  property,  a  certain 
horse ;  and  which  said  horse  was,  as  this  deponent  verily  believes,  the  property  of 
the  said  C.  D.  That  whilst  the  said  C.  D.  was,  at  the  time  aforesaid,  in  pos- 
session, and  the  owner  of  said  horse,  as  above  stated,  one  H.  M.  obtained  a 
judgment,  before  H.  H.,  a  Justice  of  the  Peace  of  said  County,  against  the  said 
C.  D.,  and  the  said  G.  D.  then  told  the  said  R.  M.,  tliat  he  would  hide  and 
secrete  said  horse,  so  as  to  prevent  the  same  from  being  levied  upon  by 
Tirtne  of  any  execution  that  might  be  issued  upon  said  judgment.  And  this  de- 
ponent further  says,  that  on  or  about  the  .  day  of  ,  A.  D.  — ,  the 
said  R.  M.  caused  a  fieri  facias  to  be  issued  upon  said  judgment,  and  the  said 
execution  was,  on  the  same  day,  placed  in  the  hands  of  a  proper  officer, 
to  wit:  L.  G.,  Gonstable,  who  made  dilligent  search  for  said  hone,  under  said 
execution,  and  before  the  return  day  thereof,  and  could  not  find  the  same.  And 
this  deponent  further  says,  that  on  [^.,]  he  proposed  to  said  C.  D.,  to  take 
,said  horse  at  a  reasonable  price,  and  credit  the  price  on  the  debt  due  this  depo- 
nent, hereinbefore  mentioned,  to  which  the  said  C.  D.  answered,  that  he  wonUl 
neither  sell  said  horse,  nor  let  it  be  sold  on  any  execution  against  him ;  and  that 
R.  M.  might  catch  the  horse  when  he  found  him.  And  this  deponent  further 
says,  that  on  the  day  of  making  his  affidavit,  hereinafter  mentioned,  he  made 
dilligent  inquiry  of  the  neighbors  of  the  said  C.  D.,  and  was  credibly  informed 
by  them,  and  verily  believes  the  fact  so  to  be,  that  said  horse  has  not  been  seen 
on  the  premises,  or  in  the  possession  of  said  G.  D.,  since  the  said  G.  D.  tlireat- 
ened,  as  first  above  mentioned,  to  conceal  and  secrete  the  same :  but  that  the 
said  C.  D.  still  continues  to  fraudulently  conceal  the  same.] 

Or, 

And  this  deponent  further  says,  that  the  debt  and  cause  of  action,  above  set 
.  forth  against  the  said  G.  D.,  for  which  suit  is  about  to  be  brought,  was  frandu- 

lenUy  contracted  by  the  said  G.  D.,  by  fidsely  representing  to  this  deponent, 
i  that  he  was  a  merchant  in  good  standing,  and  worth  a  large  amount,  and  by  his 

bringing  letters  of  recommendation  that  were  false,  [j^c,  stating  the  parti" 

euloTsJ] 

Or, 

And  this  deponent  further  says,  that  he  has  reason  to  believe,  and  does  verily 
believe,  that  the  said  G.  D.  ts*about  to  [abscond  and]  remove  his  person  out  of 
(he  [State  of  Ohio,  or  say^  County  of  — *»  aforesaid,]  with  intent  thereby  to 
defraud  his,  the  said  G.  D.'s,  creditors;  and  that  the  grounds  of  that  belief  are, 


143  AFFIDAVIT  TO  HOLD  TO  BAIL. 

Fonn  of  tiairaMBt  of  eaoM  mder  Pnwtice  Act  of  1831. 

[/fere  state  the  particular  facte  and  circumeianees  which  ehaw  prima  fade^ 
thai  tlu  defendant  %$  about  to  remove^  and  thefrauduUnt  intent  J] 

Or, 

And  this  deponent  further  says,  that  the  said  C.  D.  is  not  a  citizen,  or  resi- 
dent, of  the  State  of  Ohio. 

The  above  will  suffice  without  giving  forms  under  each  particular. 


2.  Ibrme  of  affidavits  to  hold  to  bailj  in  eases  not  ttithin  the  operation  of 
the  non'in^risonment  acts.  A  few  forms  under  this  head  will  suffice,  as  the 
forms  already  given  can  be  readily  modified  to  meet  cases  not  within  the  opera- 
tion of  the  non-imprisonment  act». 

The  affidavit  will  be  annexed  to  the  praecipe.' 

FORM  OF  AFFIDAVIT  IN  AN  ACTION  AGAINST  A  SHERIFF. 

The  Court  of  Common  Pleas, county,  ss. 

The  above  named  A.  B.  maketli  oath,  and  says,  that  C.  D.,late  sheriff  of 

County,  is  justly  and  truly  indebted  to  him  in  the  sum  oi  five  hundred  dollars, 
over  and  above  all  discounts  and  payments,  for  so  much  money  collected  and 
received  for  this  deponent,  by  him  the  said  C.  D.,  as  a  public  officer,  to  wit: 

as  sheriff  of  said  county  of ;  and  further  tliis  deponent  salth  not. 

{^Signed,'\  A.  B. 

Sworn  to  and  subscribed  before  me,  this,  ^c. 

AGAINST  AN  ATTORNEY  FOR  NEGLECT  OF  DUTY. 

The  Court  of  Common  Pleas, county,  ss. 

The  above  named  A.  B.,  maketh  oath,  and  says,  that  the  above  named  C.  D. 
is  an  attorney  and  counsellor  at  law  of  the  courts  of  record  of  this  State,  and  was 
employed  as  such  by  this  deponent,  and  the  said  C.  D.  undertook  and  promised, 
[^Here  state  tlie  emphywent,  as  thus :  to  conduct  the  defence  of  a  certain  suit, 
for  and  on  behalf  of  this  deponent,  brought  against  this  deponent  by  R.  M.,  in 
the  Court  of  Common  Pleas  of  Franklin  County,  Ohio.]  And  this  deponent 
further  says,  that  said  C.  D.  did  neglect  [^ffere  state  the  negligence^  as  thu9: 
the  defence  of  said  suit  as  such  attorney,]  and  did  not  perform  his  said  profes- 
sional  duty  and  promise  in  the  premises;  and  the  said  C.  D.  is  justly  and  truly 
indebted  to  this  deponent  in  the  sum  of  two  hundred  dollars  and  upwards, 
over  and  above  all  discounts  and  payments,  for  damages  sustained  by,  and 
justly  due  to  this  deponent,  for  said  neglect  of  said  C.  D.,  in  said  professional 
employment  above  mentioned. 
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Fona  of  adowaBee  by  court  or  Judge. 
FOR  B&BACH  OF  PROMISE  TO  MARRY. 

Comm^ncemmi  at  ante  p*  133. 

For  a  bleach  of  the  promise  of  the  said  C,  D.*  to  marry  this  deponent,  made 
to  this  deponent  by  the  said  C.  D.,  and  which  promise  the  said  C.  D.  hath 
refused  to  perform*    And  furtlier  this  deponent  saith  not. 

IN   TROVER. 

Commencement  at  anie^p.  133. 
for  certain  goods  and  chattels,  the  property  of  this  deponent,  and  to  the  imme- 
diate possession  of  which  he  was  entitled,  to  wit:  [Here  dtecribe  theprap€rly$\ 
which  were  of  the  value  of  — —  dollars,  and  which  said  goods  and  chattels, 
while  this  deponent  was  the  owner  of  the  same,  and  entitled  to  the  immediate 
possession  thereof,  he  the  said  C.  D.,  wrongfully  took  and  converted  to  his  own 
use.  And  this  deponent  further  says,  that  [Here  tiate  the  pariieular  circum- 
sianeee  tgnm  which  you  expcci  io  procure  an  order  of  the  courts  or  judge,  for 
the  aUawance  of  a  capioM.  See  for  this  purpote^  variout  forme  ante  p.  140 
io  143. 

Sec.  TI.    allowance  of  a  capias  ad  respondendum  bt  a  court  or  judge. 

In  all  cases  in  which  a  capias  ad  respondendum  can  be  issued  under  the  non- 
imprisonment  acts,  the  interposition  of  the  court,  or  judge,  is  unnecessary ;  the 
clerk  of  the  court  being  authorised  to  issue  the  writ,  upon  the  affidavit  required 
by  the  acts,  being  filed.^ 

The  only  cases  in  which  it  is  necessary  to  procure  an  order  from  a  court,  if 
in  session,  or  judge,  if  in  vacation,  for  the  issuing  of  a  capias  ad  respondendum, 
is,  in  general,  when  the  action  is  brought  for  a  tort,  not  sounding  in  contract, 
and  for  which  an  action  of  trespass  would  not  lie.  The  exceptions  to  this  rule 
have  already  been  stated.^ 

FORM  OF  JUDGES  ORDER  FOR  SPECIAL  BAIL  IN  VACATION. 

Let  a  capias  issue  upon  the  above  praecipe  and  affidavit;  and  the  sheriff  is 
hereby  ordered  to  hold  the  defendant  to  bail  in  —  dollars. 

T.  W.,  Judge. 
To  the  Clerk  of  Common  Pleas,  or  Supreme  Court.^ 

FORM  OF  ORDER  OF  COURT  FOR  SPECIAL  BAIL. 

On  motion  of  A.  B.,  by  Mr.  H.,  his  Attorney,  and  upon  affidavit  and  praecipe 
filed,  the  court  order  a  capias  ad  respondendum  to  issue  against  C.  D.,  at  the 
soit  of  A.  B.,  upon  said  praecipe  and  affidavit,  and  that  the  said  C.  D.  be  held  to 
bail,  by  the  sheriff,  in  — —  dollars. 

(1)  8iat.6n,  ^  (2)  See  «Dte,  p.  127,192.  (4)  WU.  Pr.  12. 
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Istuing'  and  form  dieroof. 

The  Practice  Act  of  1831,  in  force  when  tbe  DOQ-iinprisoDmeiit  acts  were 
passed,  provides,  that  in  all  actions  in  which  the  plaintiff  is  entitled  to  special 
bail,  as  of  course,  he  may  sue  out  a  summons  instead  of  a  capias  ad  responden 
dum ;  and  on  the  return  of  such  summons,  the  court,  on  motion,  may  order  the 
def<^ant  to  give  special  bail,  in  the  same  manner  as  if  a  capias  ad  responden- 
dum had  been  the  first  process.^ 

Sec.  VII.    the  issvino  and  form  of  the  capias  ad  respondendum. 

Upon  filing  the  praecipe  and  an  affidavit,  establishing  one  of  the  eight  particu- 
lars under  the  non-imprisonment  acts,  the  clerk  of  the  court  will  issue  a  capias. 

The  cases  in  whi6h  an  order  of  the  court,  or  judge,  is  necessary,  before  issu- 
ing a  capias,  have  been  already  pointed  out  in  the  preceding  section. 

It  is  unnecessary  to  recite  in  the  writ,  the  fact,  tiiat  an  affidavit  has  been  filed, 
t>r  the  grounds  which  authorize  the  issuing  of  the  capias.  No  such  recital  was 
required  in  actions  of  trover,  slander,  &c.,  under  the  English,  New  York  or 
Ohio  practice;  although  no  capias  could,  or  can  new  issue  in  such  cases,  without 
the  order  of  the  court,  or  a  judge.  •  > 

The  cases  in  which  a  capias  may  be  issued  from  one  county,  to  the  sheriff 
of  another  county,  has  alieady  been  stated.^ 

A  capias  issued  in  vacation,  must  be  returnable  to  the  next  term  of  the  court: 
if  a  term  intervene  between  the  date  and  return,  the  writ  is  irregular.®  It 
is  usually  made  returnable  either  forthwith,  or  on  the  first  day  of  the  next 
term.^    The  capias  may  be  in  the  form  following: 

FORM  OF  A  CAPIAS  AD  RESPONDENDUM. 

[seal.]    The  State  of  Ohio, county,  ss. 

To  the  sheriff  of  said  county,  oREBTjfNor 
We  command  you,  to  take  C.  D.,  if  he  may  be  found  in  your  bailiwick,  and 
him  safely  keep,  so  that  you  have  his  body  before  our  [Supreme  Court,  or 
Court  of  Common  Pleas,]  of  the  county  aforesaid,  at  the  court  house  in  said 
county,  on  the  first  day  of  their  next  term,  to  answer  unto  A.  B,  in  a  plea  of — 
[//ere  name  the  action  stated  in  the  praecipe^  and  also  the  amount  of  debt  and 
damages f  or  damages  only^  according  to  the  praecipe,  as  thus:  Assumpsit, 
Damages ^ve  hundred  dollars;  or  thus:  Debt,  iox  five  hundred  dollars;  Dam- 
ages, fifty  dollars :]  and  have  you  then  there  this  writ. 

(4)  Slat.  649,  $12.  '  with,  must  be  retonied  tbe  day  before  the  eooit 

(5)  Ante,  p.  IIO3  Stat.  652,  $23}  6fiO,  $16.  acQoanis  sine  die,  so  as  to  give  tbe  defeodant  tone 
(G)  2  Wils.  117}  3  Wend.  308;  3  Blackf.  222^    to  enter  special  bail  during  the  term,  &c.    Tbe 

4  Cowen  548j  SaJk.  700;  12  Wend.  218;  Com.  question  may  be  embarrassed  with  difficuhies, 

H\g.  Pleader.    The  statute  of  this  State  does  not  which  cannot  be  anticipated  in  the  elpeet,  but  the 

provide  for  the  time  when  a  capias  shall  be  made  practice  has  prevailed  to  some  extent,  of  issuing;, 

reltumable.  serving  and  returaing  a  capias  on  the  last  day  of 

(7)  Quere^Whether  a  capias,  returnable  forth-  term. 
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GetMra)  reqaisH«s  and  form. 

T,  C,  Clerk  of  oar  said  court,  this  [The  day  the  writ  ie  iesuedli 
day  of A.  D. .  Attest,  T.  C,  Clerk. 

The  clerk  will  indoise  upon  the  back  of  this  writ,  the  cause  of  action,  as 
directed  by  the  praecipe,  and  the  amount  appearing  to  be  due,  or  sworn  to,  and 
the  amount  for  which  the  bail  is  required  to  be  taken,  as  the  same  are  stated  in 
the  praecipe,  or  the  order  of  the  court,  or  of  the  judge. 

If  the  proper  indorsements  are  not  made  upon  the  writ,  the  defendant  may,  on 
motion  at  the  appearance  term,  be  discharged  on  common  bail,  or  have  the  pro- 
ceedings set  aside  by  quashing  tlic  writ.^ 

A  misnomer  of  the  christian  or  surname  may  be  taken  advantage  of  by  plea 
in  abatement,  or  perhaps  by  motion  to  discharge  on  common  bail.^ 

The  same  indorsement  of  surety  for  costs,  in  case  the  plaintiff  is  a  non 
resident  of  the  county  in  which  the  action  is  brought,  is  also  necessary,  as  in 
the  case  of  a  summons.^^ 


FOSX  OF  CAPIAS*  WUBN  ISSUED  TO  THK  SHERIFF  OF   THE  COUNTY  WHERE  ONE  OF 

THE  DEFENDANTS  RESIDES. 

[sEAii«3    The  State  of  Ohio,  FranMin  county,  ss. 

To  the  sheriff  of  ^amt7/on  county,  ORSETiiiG: 

Whereas,  £.  F.,  who  resides  in  our  said  county  of  Hamilton^  and  C.  D., 
who  resides  in  our  said  county  of  DrankHn^  are  jointly  j^and  severally]  bound 
to  A.  B.,  by  a  certain  [Here  describe  the  instrument  or  contract  substantiaUy^ 
in  the  words  of  the  praecipe  s  that  is^  the  kind  of  instrument  or  contract^  date^ 
dmount^  ^e.3 

And,  whereas,  the  said  A.  B.  hath  filed  with  the  clerk  of  oar  said  Court  of 
Common  Pleas  of  Franklin  county,  aforesaid,  his  affidavit,  in  due  form  of  law, 
setting  forth  that  there  is  justly  due  to  him  from  said  £.  F.  and  C.  D.,  upon 
said  contract,  above  mentioned,  the  sum  of  — —  dollars,  and  establishing,  in 
and  by  said  affidavit,  that  the  said  £.  F.  and  C.  D.  [Here  state  the  particular 
estMished  by  the  qffiitavUf  which  authorises  the  issuing  of  the  capias.  And 
aUo  state  herCf  if  the  fact  be  so^  the  order  of  the  courts  orjudge^  directing  the 
issuing  of  the  cqaias,']  And,  whereas,  the  said  A.  B.  hath  filed  with  the  said 
clerk  a  praecipe,  in  pursuance  of  the  statute  in  such  case  made  and  provided,  for 
the  purpose  of  commencing  a  suit  against  the  said  £.  F.  and  C.  D.,  in  the 
premises,  and  directing,  in  and  by  said  praecipe,  amongst  other  things,  that  a 
capias  ad  respondendum  should  be  issued  against  the  said  £.  F.,  to  our  said 
sheriff  of  the  county  of  Hamilton^  in  which  said  county  of  Hamilton  the  said 
£.  F.  resides.     We  therefore  command  you,  to  take  the  said  £.  F.,  if  he  may 

(8)  10  Ohio  Rep.  S63. 367.  and  notes  to  Chnp.  XI,  post 

(U)  10  Ohio  R^.  263. 265}   soe  4  Cowcn  148,       (10)  »ee  ante,  p.  112. 
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By  whom  and  when  to  be  made. 

be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  yoa  have  hia  body 
before  our  Court  of  Common  Pleas,  of  the  county  of  Franklin^  aforesaid,  at 
the  court  house  in  said  county,  on«  the  first  day  of  their  next  term,  to  answer, 
together  with  the  said  C.  D.  unto  the  said  A.  B.,  in  a  plea  of  [&c.  Here  state 
the  action^  ^c,  and  conclude  asm  the  preceding  form.  Indorse  the  writ  as 
hereinbtfore  directed.y^ 


Sec.    VIII.      THE  ARREST. 

1.  By  whom*  The  arrest  should  be  made  by  the  sheriff;  or  by  his  deputy, 
appointed  by  certificate,  under  tlie  approval  of  the  court^^  The  coroner  executes 
process  of  every  kind  to  which  Hie  sheriff  is  a  party  or  interested,^^  and  also, 
as  well  during  the  vacancy  in  the  office  of  sheriff,  as  afler  the  expiration  of  the 
office  of  sheriff,  in  case  a  successor  is  not  elected.^'  If  the  office  of  sheriff  and 
coroner  are  both  vacant,  or  they  are  incapable  of  serving  any  process,  when  re- 
quired to  be  served,  by  reason  of  absence,  sickness,  or  other  disability,  or  in- 
competent from  interest,  some  suitable  person  may  be  appointed  by  the  Court 
of  Common  Pleas,  or  Associate  Judges  thereof,^^  to  serve  the  same.  The  re- 
sponsibility of,  and  proceedings  for  misconduct  against,  the  coroner,  or  person 
appointed  by  the  court,  are  the  same  as  when  a  sheriff  acts.'^ 

In  general,  the  officer,  to  whom  the  writ  is  directed,  or  his  deputy,  must  be 
acting  in  the  arrest ;  for,  if  it  be  made  by  another,  it  is  void,  and  false  imprison- 
ment lies.^^  But  it  is  not  necessary  that  the  officer  should  make  the  arrest,  or 
even  be  within  sight  when  the  arrest  is  made ;  he,  or  his  deputy,  must,  however, 
be  acting  in  the  arrest  ;^^  he  or  his  deputy  cannot  go  upon  another  business,  or 
stay  at  home,  and  send  a  third  person,  not  a  regular  deputy,  to  make  it.'^ 

2.  When.  The  arrest  may  be  made  at  any  time  before,  or  on  the  return  day 
of  the  writ,^  and  at  any  hour.** 

It  must  not,  however,  be  made  on  Sunday,  nor  on  the  fourth  day  of  July,  as 
it  will  be  void.^  Where,  by  tlie  contrivance  of  the  attorney  for  the  plaintiff,  a 
party  had  been  arrested  on  criminal  process  on  Sunday,  for  the  purpose  of 
affecting  his  arrest  on  civil  process,  and  he  was  detained  in  custody  until  Mon- 
day, and  then  arrested  on  civil  process,  and  detained  in  custody,  the  King's 
Bench  discharged  him  from  custody,  upon  the  terms,  that  he  should  bring  no 
action,  if  the  attorney  paid  the  costs  within  two  days.^  Bail  may  take  their  prin- 
cipal on  Sunday,  or  on  the  fourth  of  July,  or  in  any  place,  for  they  are  the  jailors 

(11)  Perhaps  the  recitals  in  the  above  writ  are  (18)  See  post,  p.  149. 
unnecessary.    See  ante,  p.  144.  (19)  Cowp.  66. 

(12)  Stat.  284, 285.  (1, 2)  7  Cowon  269.  (20)  1  Salk.  78;  9  Johns.  117;  IS  Johns.  589. 

( 13)  Stat.  859, 860,  ^.  (21 )  8  Engr.  C.  L.  Rep.  251;  17  Johns.  127. 

(14)  Slat.  862,  $18.  (22)  Stat.  76,  $6. 

(15)  Stat.  863,  $19,  and  fMUtun.  (23)  15  Eng.  C.  L.  Rep;  836. 
(16)7Cowen269. 
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of  their  principal  ;^  or,  after  a  negiigent  escape,  the  defendant  may  be  retaken 
on  Sanday,  or  the  fourth  of  Jaly,  or  at  any  place,  it  not  being  an  orignal  taking, 
and  the  party  being  considered  as  still  in  custody;  bat  he  cannot  be  retaken  on 
8Qch  day,  or  at  a  privileged  place,  afler  a  voluntary  escape.^ 

'  A  return  that  the  defendant  is  sick  and  cannot  be  removed  without  danger  to 
his  life,  and  that  he  continued  so  at  the  return  of  the  writ,  is,  when  true,  a  suf- 
ficient excuse  for  not  executing  the  writ.^ 

3.  Wktrt^  The  arrest  may  be  made  at  any  place  within  the  county,  to  the 
sheriff  of  which,  the  writ  is  directed ;  and  upon  any  river  or  water  course 
which  divides  the  county  from  a  neighboring  state.^  If  arrested  out  of  such 
county,  the  defendant  will,  on  motion,  be  discharged  ;^^  but  it  must  be  shown 
that  it  was,  without  dispute,  beyond  the  limits  of  the  county.  We  have  already 
seen®  that  where  a  party  is  brought  into  the  jurisdiction  of  the  sheriff  by 
fraudulent  contrivances,  he  cannot  be  arrested. 

No  person  can  be  arrested  on  civil  process  in  the  Senate  Chamber,  or  House 
of  Representatives,  during  their  sitting ;  or  in  any  court  of  justice,  during  the 
Bitting  of  the  court  ;^  nor  in  his  own  house,  if  the  outer  door  be  shut.^ 

A  dwelling  house  is  a  protection  from  arrest,  upon  civil  process,  to  the  occu- 
pant, his  chfldren,  and  domestic  servants,  and  to  permanent  boarders,  or  those 
who  have  made  the  house  their  home,  and  are,  consequently,  a  part  of  the* 
family.^    It  seems  a  mere  guest  is  also  protected.^ 

Though  the  outer  door  is  closed  merely  by  being  latched,  in  the  ordinary 
way,  the  officer  has  no  right  to  enter  for  the  purpose  of  making  an  arrest  upon 
civil  process ;  and  what  would  be  a  breaking  of  the  outer  door  in  burglary,  will 
be  equally  breaking  by  an  officer  who  enters  to  make  such  arrest^  If  the 
master  of  the  house,  or  one  of  his  family,  flee  to  the  house  to  avoid  an  intended 
arrest,  the  officer  will  be  liable  in  trespass  for  entering  the  house  forcibly,  in 
pursuit  It  is  otherwise,  however,  if  an  arrest  has  been  made,  and  the  flight 
take  place  upon  an  escape.^ 

If  the  outer  door  be  open,  the  oflicer  may  break  open  an  inner  door  to  arrest 
the  defendant.^  Before  he  breaks  the  inner  door  of  a  room,  in  which  the 
defendant  has  secreted  himself,  he  need  not  demand  admittance;  the  law,  how- 
ever, will  not  permit  him  to  use  any  unnecessary  violence.^ 

When  the  defendant  is  in  the  house  of  another  person,  without  any  view  to 
avoid  an  arrest,  the  officer  cannot,  in  general,  break  open  the  house  to  arrest  the 

(34)  7  Johns.  146;  6  Mod.  SSl^  8  Pick.  137)  (S3)  Stat  76,  ^. 

See  Sec.  XV,  5,  of  this  Cliapter.  (94)  6  Co.  91;  Cowp.  1. 

(25)  5  T.  R.  1A5;  5  Co.  93;  2  Ld.  Rsym.  ](^;  (25)  13  Mass.  520;  2  Hale  117;  1  Hale  459;  5. 
7  Jobns.  155;  8  Pick.  137;  see  Sec.  XI,  5,  of  this  Co.  93. 

Chapter.  (26)  1  Hill,  N.  Y.  396;  bat  tee  13  Mass.  520. 

(26)  6  Eng  C.  L.  Rep.  425.  (27)  1  Hill,  N.  Y.  336;  24  Wend.  369. 

(20)  Stat.  76,^.  (28)  13  Mass.  522. 

(21)  4  M.  &^  Sel.4l2«  (29)  17  Johns.  127;  16  Johns.  287;  Cowp.  1. 

(22)  Ante,  p.  124. 146.  (30)  4  Taunt.  619. 
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Wliere  and  bow  made. 

defendant.  But  if  the  defendant  flee  to  the  house  of  another,  to  aTokl  the 
officer,  or  if  the  owner  of  the  house  purposely  secrete  the  defendant  there,  the 
outer  door  may  be  broken  open  to  arrest  him.^^  In  such  case,  the  officer 
should,  and  it  is  prudent  for  the  officer  in  all  other  cases,  to  demand  admission, 
s^ad  make  known,  as  well  as  he  can,  his  object,  before  he  uses  violence  to  break 
open  a  door.  If  the  defendant  does  not  enter  the  house  of  another  for  the 
purpose  of  evading  process,  or  the  owner  does  not  connive  with  him  in  that 
purpose,  the  officer  cannot,  it  seems,  enter  if  tlie  door  be  shut  He  may 
peaceably  enter  the  open  door  of  the  house  of  another^  without  peisnission, 
provided  the  defendant  be  actually  therein ;  and,  after  entering,  may  brake  open 
inner  doors,  in  order  to  arrest  the  defendant;^  but  if  the  defendant  be  not  there» 
he  will  be  a  trespasser^  even  though  there  was  probable  cause  for  his  supposing 
that  the  defendant  was  there.^ 

If  a  man  let  out  part  of  his  house,  reserving  for  himself  and  occupying  an 
inner  room,  an  officer,  entering  through  the  outer  door  of  the  house»  being  open» 
may,  ailer  demand  of  admittance,^"*  break  open  the  inner  door  to  arrest  him«^ 

The  privilege  annexed  to  a  dwelling  house,  does  not  extend  to  a  store,  bam» 
or  outliouse,  disconnected  from  it,  and  forming  no  part  of  the  curtilage,^  They 
qiay  be  broken  open,  if  the  defendant  is  there,  and  under  the  same  circum- 
stances and  liabilities  as  the  inner  door  of  the  dwelling  house  of  a  third  person 
may  be  broken  open,  to  arrest  the  defendant.^ 

If  an  officer  break  open  an  outer  door  to  execute  civil  process,  except  in  the 
before  named  cases,  he  is  a  trespasser,  and  the  defendant  may  defend  himself 
as  against  any  trespasser. 

It  is  said  that  though  by  such  illegal  act  the  officer  become  himself  a  tres- 
passer, yet  tliat  the  service  by  him,  aAer  such  breach  and  entry,  is  legal  and 
valid*  But  this  seem9  doubtful  ;^  as  it  has  been  decided,  that  where  there  has 
been  an  irregular  arrest,  and  advantage  taken  of  it,  to  charge  the  person  in  custody, 
at  the  suit  of  another,  the  court  will  discharge  from  both  arrests.^^ 

4.  How,  The  arrest  is  usually  made  by  actual  seizure  of  the  person,  to 
constitute  which,  any  touching,  it  seems,  however  slight,  of  the  defendants* 

(31)  In  Howe's  Mass.  Prac.  149,  the  rule  is  thus  officer  for  breakin^^  open  the  inner  doors  of  anoth- 
laid  down :  "  An  officer  may  justify  (he  breach  of  er,  to  arrest  the  defendant,  depends  upon  the  fact, 
aboiMeto  anest,  or  seiie  the  ^ooda  of  any  person  whether  the  defendant  was  aelnaily  inihe  house — 
therein,  other  than  the  owner,  the  owuers's  chil-  tlic  officer  is  justified  or  condemned  by  the  event  \ 
dren,  domestics,  permanent  boarders  or  inmates,  but  when  the  inner  door  of  the  defendant's  own 
who  have  made  the  house  their  home ;  because  house  is  broken  open,  the  officer  will  be  justified, 
it  is  to  these  alone,  and  to  goods  lawftiUy  in  the  although  the  defendant  was  not  there,  if  the  officer 
bouse,  without  fraud  or  covin,  that  the  privilege  were  honestly  seeking  the  defendant. 

of  the  house,  as  a  castle,  is  confined.''     But  (34)  3  B.  &  P.  223.    \ 

quere.    See  1  Hill,  N.  Y.,  336.  (35)  5  Johns.  36S;  Kirby,  386. 

(32)  4  Taunt.  r>19.  (36)  16  Johns.  287. 

(33)  1  Eug.  C.  L.  Rep.  374, 258;  5  Taunt  7G5.  (37)  Sec  preceding  note  33; 
The  difierence  between  the  officer  breaking  open  (38)  5  Co.  93,  Die;  5  Mass.  155. 

the  inner  doors  of  (he  defendant's  house,  and  of  (39)  Yclv.  29,  a,  n.  1;  1  Atk.  152$  15  Eng.  C. 
another  person's,  is  this :  the  justliicatiott  of  the    L.  Rep.  336. 
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How  made— Miilake  in  an  arrest. 

peison,  18  enongh ;  as  laying  hold  of  a  defendant's  hand,  which  was  out  of  a 
window.^  Il  is  held  in  New  York,  that  no  manital  touching  of  the  body,  or 
actual  force  is  necessary  to  constitute  an  arrest  and  imprisonment;  that  it  is 
sufficient  if  the  party  he  within  the  power  of  the  officer,  and  submit  to  the 
anest.'*^  Mere  words,  however,  such  as  tlie  officer  telling  a  man  that  he  arrests 
him,  or  the  like,  cannot  of  themselves,  amount  to  an  arrest.^ 

It  is  not  necessary  that  the  officer's  should  be  the  hand  that  arrests;  for, 
when  necessary,  he  may  call  others  to  his  assistance ;  and,  in  such  case,  the  acts 
of  his  assistants  will  be  deemed  his  own,  so  long  as  he  is  himself  acting  in  the 
anest,  or  is  near  at  hand,  though  not  actnaliy  in  sight.^ 

It  seems  the  defendant  cannot  demand  of  the  sheriff  the  production  of  die 
writ,  before  the  arrest  ;^^  but  it  is  always  safest  for  the  officer  to  show  the  writ, 
if  the  defendant  in  good  faith  demands  its  production.  After  servioct  or  when 
the  defendant  has  submitted  to  the  arrest,  if  the  defendant  demand  it,  and  not 
otherwise,  the  officer  is  bound  to  make  known  the  cause  of  the  arrest.^^  A 
special  deputy,  however,  and  perhaps  a  newly  appointed  officer,  also,  ought  to 
show  the  writ  before  executing  it.^ 

The  refusal  of  the  officer  to  show  his  writ,  when  bound  so  to  do,  will  not 
make  him  a  trespasser  i^  initio.  But  it  seems  die  service  may  in  such  case  be 
set  aside  for  IrregohHity.^^ 

5.  Mistdke  in  an  arrest.  If  the  defendant  be  rightly  named  in  the  writ, 
but  the  sheriff  execute  his  process  upon  the  wrong  person,  though  of  the  same 
name  with  the  right  one,  he  will  be  a  trespasser.  And  it  would  be  the  same, 
though  tlie  person  arrested,  declared  that  he  was  the  individual  named  in  the 
writ.^ 

If  the  writ  describe  the  defendant  by  a  wrong  name,  unless  he  be  known  as 
well  by  that  given  him  as  by  his  true  one,  the  officer  cannot  arrest  him.  If  he 
do,  the  defendant  may  not  only  plead  in  abatement,  but  may  also  maintain  an 
action  of  trespass  against  the  officer,  for  false  imprisonment.^ 


(40)  1  Sdk.  79v  (4C)  6  Mod.  179;  11  Eos^.  C.  L.  Rep.  158^  14 

(4J)  1  Wend.  216$  see  2  M.  Hainp.  dl8|  1  Eng.G.  L.  Rep.  391. 

Bald.  239}  Harper,  4d3;  2  B.  &  P.  211}  3  Campb.  (43)  Cowp.  63}  10  Johoa.  86}  see  ante,  p.  146. 

139;  1  Salk.  79.    Where  the  officer  entered  the  (44)  2  Salk.  45. 

room  in'whicfa  the  defendant  was,  and  locked  the  (46)  1  Cowp.  63}  7  T.  R.  654}  Bae.  Ab.  Shff. 

dooT;  teOlni^  him  at  the  same  time  that  be  arretted  N.  1}  9  Co.  66}  IS  Mass.  321;  6  €^  63. 

him,  the  court  held  it  to  be  a  good  arrest.    Archb.  (46)  Bac.  Ab.  Sheriff,  N.  1}  Howe's  Mass.  Prac. 

Pr.  7^  cites  Hardw.  304.    And  where  an  officer  152. 

and  the  defendant  were  together,  and  the  defend-  (47)  9  Eng.  C.  L.  Rep.  236}   Howe's  Mass. 

ant  said  be  surrendered,  and  the  officer  tbemipon  Prac.  152. 

said  he  had  appointed  a  third  person  to  be  his  (48)  1  Bnrr.  21(K 

keeper}  this  was  held  to  be  sufficient  evidence  of  (40)  6  T.  R.  23^  8  East.  328;  4  Eng.  C.  L. 

an  arrest  8  Gieenl.  127;  see  2  New  Rep.  21 1 ,  212.  Rep.  331 }  7  Cowen  332;  6  Id.  456. 
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When  to  be  retarned,  Ate. 

The  difference  between  the  names,  however,  must  be  a  material  one ;  for 
when  there  is  an  inaccuracy  in  the  spelling,  so  that  the  name  is  sttll  idem 
sonans,  the  rule  does  not  apply .^^ 

But  an  appearance  by  the  defendant  in  the  suit,  either  by  his  wrong  name  or 
by  his  right,  without  pleading  in  abatement,  will  render  him  liable  to  be  taken 
on  the  execution,  by  the  wrong  name.^ 

If  there  be  a  well  grounded  question,  as  to  the  identity  of  the  defendant,  the 
plaintiff  is  bound,  as  in  t]ie  levy  of  property,  upon  demand,  to  point  him  out, 
and  to  indemnify  the  officer  against  the  consequences  of  a  mistake.^ 

If  there  be  several  persons  of  precisely  the  same  name  in  the  county,  and 
the  officer  be  unable,  by  any  means,  to  ascertain  which  is  the  defendant  named 
in  the  writ,  the  safest  return  for  him  to  make  would  be,  that  he  did  not  know* 
upon  whom  to  serve  it,  for  a  return  of  **not  found,"  would  be  false.^ 


Sec.  IX.    RETURN  of,  and  forms  of  returns  to,  a  capias  ap  respon* 

DENDUM. 

The  capias  must  be  returned  at  the  time  and  place  mentioned  in  it.^  The 
consequences  of  neglect  in  this  respect,  will  be  hereafter  stated.^ 

The  statute^^  requires  the  officer  to  execute  the  capias  by  taking  the  body  of 
the  defendant  or  defendants,  and  in  such  case,  to  return  on  the  writ,  **I  have 
taken  the  body,"  or  "I  have  taken  the  bodies,"  as  the  case  may  be;  and  to 
indorse  on  the  capias  the  name  of  the  bail  by  him  taken,  and  deliver  a  copy  of 
the  bail  bond  to  the  clerk  of  the  court  at  or  before  the  return  day  of  the  same 
writ. 

When  the  capias  is  against  two  or  more  defendants,  the  officer  must  serve 
the  capias  on  so  many  of  the  defendants  as  shall  be  found  in  his  county,  and 
must  indorse  on  the  writ  the  names  of  such  defendants  as  have  been  served 
with  tlie  same,  and  also  indorse  the  names  of  such  as  have  not  been  served, 
and  specify  that  they  are  not  found  in  his  county.^ 

The  plaintiff  may  proceed  against  tliose  who  are  served,  in  like  manner,  so 
iar  as  regards  their  appearance,  as  if  they  were  the  only  parties  originally  sued, 
except  in  this,  that  he  must  suggest  in  his  declaration  the  above  mentioned 
return  of  the  officer;^  and  he  may,  afler  judgment,  proceed  by  scire  facias  to 
make  the  defendants,  not  served,  parties  to  the  judgment,  as  will  be  more  par* 
ticulariy  stated  hereafler.^ 


(51)  2  Taunt.  401.  {56)  See  XIll,  Section  of  (kin  Chapter. 

(52)  2  Stra.  1218;  1  B.  &  P^645.  (57)  Stat  650,  $15. 

(53)  2  lost.  193.  453;  Bac.  Ab.  Sheriff;  N.  2;  2  (58)  Slat.  651,  ^18. 
Pick.  28^,  5  Pick.  380.  (59)  Stat  658,  ^52. 

(5i)  Dalt.  Sbfi*.  1 12, 113;  ciL  Howe's  Prac.  151.  (60)  Stat.  658,  ^. 
(55)  Slat.  649,  $U. 
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Foniw  thereof. 


FORMS   OF   RETURNS  TO   A   CAPIAS   AD    RE8P0NDENDUH. 

1.  Not  found. 

The  within  named  C.  D.  is  not  to  be  found  in  my  county. 

A.  S.,  Sheriff  of  ^—  county. 


2.  Defendant  taken  and  bail  given. 

I  have  taken  the  body  of  the  within  named  C.  D.     The  names  of  his  bail 
are  A.  R«  and  K.  T. ;  and  I  herewith  return  a  copy  of  the  bail  bond.^ 

Fees :  A.  S.,  Sheriff  of county. 

By  C.  R.,  his  Deputy. 


3.  jDe/endani  taken  and  in  jail. 

I  have  taken  the  body  of  the  within  named  C.  D.,  whose  body  remains  in 
prison  under  my  custody. 

Fees :  A.  S.,  Sheriff  of  —  county. 


4.^  Not  found  as  to  two  ;  one  taken  and  bail  given. 

I  have  taken  the  body  of  the  within  named  C.  D.  The  names  of  his  bail 
are  A.  R.  and  K.  T. ;  and  I  herewith  return  a  copy  of  the  bail  bond.  The 
witliin  named  E.  F.  and  6.  F.,  the  other  defendants,  are  not  to  be  found  in  my 
county. 

Fees :  A.  S.,  Sheriff  of  —  county. 


5.  Dtfendant  rescued. 

On  the  -— ^  day  of  ,  at  ,  in  my  county,  I  took  and  arrested  the 

within  named  C.  D.,  according  to  the  exigency  of  the  within  writ,  and  safely 
kept  him  in  my  custody  until  I.  K.,  of  ,  and  divers  other  persons,  to  me 

unknown^  on  the day  of  — ,  at aforesaid,  with  force  and  arms, 

assaulted  and  ill  treated  me,  and  then  and  there  rescued  the  said  C.  D.  out  of 
my  custody  ;  and  the  said  C.  D.,  then  and  there,  with  force  and  aims,  rescued 
himself,  and  escaped  out  of  my  custody ;  and  afterwards  the  said  C.  D.  is  not  to 
be  found  in  my  county. 

Fees :  A.  S.,  Sheriff  of  — ^  county. 

(23)  The  olRcer  will  indorse  on  the  copy  of  the    bail  bond  taken  by  me  in  the  case  therein  men- 
bau)  bond  returned  by  him  to  the  clerk,  a  certificate    tioned/'  A.  S.,  Sheriff  of  — —  County, 

of  its  beinpf  a  copy,  thus :  "  A  true  copy  of  the 
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6.  DtftndarU  rescued  kimatJf. 


county,  88. 


On  the  —  day  of—,  A.  D.  — ,  in  said  county,  1  took  the  body  of  C.  D., 
in  the  within  writ  named,  and  the  same  kept  until  afterwards,  to  wit,  on  the 

day  of  ,  A.  D.  — ,  in  said  county,  with  force  and  arms,  the  said 

0.  D.  rescued  himself  out  of  my  custody ;  and  afterwards,  and  before  the  re- 
turn of  said  writ,  the  said  C.  D.  was  not  to  be  found  in  my  county.^ 

Fees  :  A.  S.,  Sheriff  of county. 


7.  DcfendmU  discharged  under  Insolvent  Debtor'*  $  Act. 

On  the day  of—,  A.  D.  —  I  took  the  body  of  the  within  named  C.  D.; 

and  thereupon,  at  his  request,  I  took  him  before  the  Commissioner  of  Insolvents 
of  — -  county,  and  the  said  C.  D.  then  produced  to  me  the  certificate  of  said 
commissioner,  of  which  the  following  is  a  copy :  \JIere  copy  the  certificate  of 
the  commissionerJ]     Whereupon  I  discharged  the  said  C.  D.  fiom  custody. 

Fees :  A.  S.,  Sheriff  of       '    county. 


8.  The  defendant  sick  in  prison. 

I  have  taken  the  body  of  the  within  named  C.  D.,  who  remains  in  prison, 
under  my  custody,  so  weak  and  infirm,  that,  witliout  great  peril  and  danger  of 
his  life,  I  cannot  have  his  body  before  the  court  witliiu  named,  at  tlie  day  and 
place  within  contained,  as  within  I  am  commanded. 

Fees :  A.  S.,  Sheriff  of  ■  county. 


9.  Defendant  too  sick  to  arrest. 

On  the  -»^  day  of  ,  A.  D.  — ^,  I  proceeded  to  the  dwelling  house  of  the 
witliin  named  C.  D.,  where  the  said  C.  D.  then  was,  for  the  purpose  of  arn^st- 
ing  him;  [and  then  there  found  the  said  C.  D.  insane,  and  in  a  desperate  and 
raving  state,  so  that  he  could  not  be  taken  or  removed  without  danger  to  his  life,] 
and  ihe  within  named  C.  D.  then  was,  and  still  remains,  so  sick,  weak  and  in- 
firm, tliatt  without  peril  and  danger  of  his  Hie,  I  cannot  have  his  body  before 
the  court  within  named,  at  the  day  and  place  within  contained,  as  within  I  am 
commanded.^ 

Fees :  ^  A.  S.,  Sheriff  of  — —  county. 

{t  \)  3  Eng.  C.  L.  Rq>.  179}  Yelv.  61;  2  T.  R.        (25)  The  above  return  would  be  good  if  U»al  part 
1^*  which  is  in  brackets  were  omitted^  ante,  p.  147. 
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When  Alias  Plurios  and  Testatum  Capias  nay  issue  —  ProclamaUon. 


10.  TTiB  defendant  privileged  from  arrest. 

The  within  named  C.  D.,  at  the  time  of  the  delivety  of  this  writ  to  me,  and 
from  thence  hitherto  eontinuaUy  hath  heen»  and  still  is,  a  member  of  the  House 
of  Representatives  of  the  State  of  Ohio;  and  as  such  member,  hath,  during  all 
that  time,  served  in  the  said  House  of  Representatives ;  and  which  said  House 
of  Representatives  hath  been  in  session  during  all  that  time.  Therefore,  I  can- 
not have  the  body  of  the  said  G.  D.  before  the  court  within  named,  at  the  day 
and  place  within  contained,  as  within  I  am  commanded. 

A.  1^,,  Sheriff  of        ■■  county. 


1 1  •   The  drftndami  dischetr^d  Ufon  HdbeoB  Corpus* 

I  took  the  within  named  C.  D.,  and  safely  kept  him ;  until  ai\erwards,  to  wit, 
on,  [^.,]  by  virtue  of  a  certain  writ  of  habeas  corpus,  to  me  directed,  and  to 
this  writ  annexed,  I  conveyed  the  said  C.  D.  before  the  honorable  J.  J.,  therein 
named,  who,  upon  examination  into  the  cayse  of  the  capture  and  detention  of 
the  said  C.  D.  upon  the  within  writ,  forthwith  diBcharged  the  said  G.  D.  from 
his  said  confinement,  ^c%,.as  will  appear  by  the  order  of  tlie  said  judge  in  the 
premises  hereunto  annexed.     Therefore,  [^c,  concluding  as  hi  the  preceding 

/ortn.'}. 

Sec.  X.    ALIAS,  plitries  and  testatum  capias,  and  proclabtatiok. 

When  the  sheriff  shall  return  any  writ  of  capias  ad  respondendum,  not  found, 
as  to  tlie  defendant  or  defendants,  the  plaintiff  may  sue  out  an  alias  or  pluries 
capias,  until  the  defendant  or  defendants  shall  be  arrested,  or  testatum  capias, 
where  he  or  they  shall  have  removed  into  another  county^. subsequently  to  the 
commencement  of  the  suit.^  If  the  defendant,  at  the  time  of  suing  out  such 
process,  have  a  residence  in,  or  be  an  inhabitant  of  the  county  in  which  such 
process  was  sued  out,  the  court  will,  on  motion  of  the  plaintiff,  order  a  procla- 
mation to  issue,  warning  the  defendant  to  appear  at  a  certain  day  therein  named, 
or  that  judgment  will  be  rendered  against  him.  This  proclamation  must  be 
published  three  successive  days  of  the  court,  (if  the  court  so  long  remain  in 
session,)  at  the  door  of  the  court  house  of  the  county  to  which  the  last  process 
was  returned,  and  also  three  times  in  some  newspaper  published  in  the  state ; 
and  if  the  defendant  fail  to  appear,  pursuant  to  such  proclamation,  the  same  pro- 
ceedings may  be  had,  and  the  same  judgment  given,  as  in  other  cases  of  de- 
fault.* 

The  forms  of  journal  entries,  A^c,  when  proclamation  is  made,  have  been  al- 
ready given.*' 

(33)  Stat.  650,  (16.  (26)  Stat.  650,  $17.  (t7)  See  ante  p.  117. 
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An  alias  capias  ad  respondendum  is  in  the  common  foim  hereinbefore  given,^ 
except,  thaty  instead  of  saying  '^  We  command  you/'  &c.,  say,  *'  We  command 
you,  as  heretofore  we  have  commanded  you/'  &c.  A  pluries  capias  is  in  the 
same  form,  except  that,  instead  of  the  words,  '<  We  command  you,"  say,  *^  We 
command  you,  as  often  heretofore  we  have  commanded  .you,"  ^. 

FORM  OP  TESTATUM  CAPIAS. 

[seal.]    The  State  of  Ohio,  -^—  county,  ss. 

To  the  Sheriff  of  Franklin  county,  greeting  : 

Whereas,  we  lately  commanded  our  sheriff  of  Hamilton  county  to  take  C. 

D.,  if  he  might  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  should 

have  his  body  before  our  Court  of  Common  Pleas  (^  said  Hamilian  county,  at 

the  court  house  in  said  county,  on  the  — ^—  day  of,  ^.,  to  answer  unto  A.  B. 

in  a  plea  of  [Assumpnt^  damages dollars ;  and  our  sheriff  of  Hamilton 

county  hath  thereon  returned,  that  the  said  C.  D.  was  not  to  be  found  in  his 
bailiwick,  upon  which,  on  the  part  of  the  said  A.  B.  before  the  said  Court  of 
Common  Pleas  of  Hamilton  county,  it  is  sufficiently  testified,  that  the  said  C. 
D.,  after  the  suing  out  of  the  said  writ  of  capias,  did  remove  into  the  county  of 
Franklin  aforesaid  ;  therefore,  we  command  you  to  take  the  said  C.  D.,  if  he 
be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  have  his  body  be- 
fore our  said  Court  of  Common  Pleas  of  Hamilton  county,  at  the  court  house 
in  said  county,  on  the  first  day  of  their  next  term,  to  ansver  unto  the  said  A. 
B.,  in  the  same  plea  of  [jSssumpsit^  damages  ■         dollars :  and  have  you  then 

there  this  writ. 

Witness,  &c.  {^Conclude  as  in  the  original  capias^  mtiep.  145,  and 

indorse  the  same  as  directed,  ante  p.  145.] 


Sec.  XI.      THE  DISCHARGE  OP  THE  DEFENDANT  ON  BAIL,  AND  WTTROVT  BAIL, 
AND  HIS  ESCAPE,  RESCUE  AND  IMPRISONMENT. 

After  the  defendant  is  arrested  upon  a  capias,  he  is  either  discharged  upon 
giving  a  bail  bond  to  the  sheriff;  or,  upon  giving  security  to  the  plaintiff  for  his 
appearance ;  or,  without  any  bail  bond  or  security ;  or  he  escapes ;  or  is  res- 
cued ;  or  is  lodged  in  the  prison  of  the  county,  Slc,  These  several  subjects 
will  now  be  considered. 

1.  Bail  bond  to  the  Sheriff.  The  defendant  is  entided  to  be  discharged 
from  arrest,  upon  giving  bail  to  the  sheriff  for  his  appearance.  The  statute  does 
not  prescribe  the  number,  residence,  or  qualification  of  bail,  except  that  the  bail 
be  sufficient.^ 

(28)  See  ante  p.  144.  ( 1 )  Stat  6A);  $15;  663,  $27. 
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General  requisites  of  the  bond— when  to  be  executed. 


Two  or  more  sureties  arc,  in  general,  required  by  the  sheriff.^  A  bail  bond, 
however,  Mrith  but  one  surety,  will  be  valid.^  As  the  sheriff  is  liable  upon  for- 
feiture of  the  bond,  he  has  a  right  to  claim  such  security  as  will  indemnify  him. 

The  bond  is,  in  general,  taken  in  a  sum  equal  to  double  the  amount  of  the 
debt  or  damages  sworn  to. 

If  there  be  two  or  more  writs  of  capias  in  favor  of  the  same  plaintiff,  againsl 
the  same  defendant,  bail  bonds  should  be  taken  separately,  in  each  case.^ 

If  the  sheriff  refuse  to  accept  a  sufficient  bond,  when  offered,  he  is  liable  to 
an  action  on  the  case  for  such  refusal;^  but,  in  order  to  maintain  such  an  action, 
it  must  appear,  that  the  parties  who  were  offered  as  bail,  had  sufficient  estate  or 
property  in  the  county  where  the  arrrest  was  made.^ 

The  sheriff  may  discharge  the  defendant,  upon  the  bond  of  sureties  who 
reside  out  of  the  county,  or  have  no  property  in  the  county.  If  he  take  insuf- 
ficient bail,  or  if  he  dischaige  the  defendant  without  bail  at  all,  so  thaf  he  have 
him  at  the  return  of  the  writ,  no  action  lies  against  him.^  And  so,  if  the  bail 
be  insufficient,  or  no  bail  be  taken,  the  sheriff  may,  upon  being  ruled  to  bring  in 
the  body,  enter  special  bail  during  the  term,  and  save  himself  from  amercement.' 

The  sheriff  may,  it  seems,  take  a  bail  bond  from  a  defendant,  without  arrest 
uig  him;  and  the  bond,  in  such  case,  will  be  valid,  if  otherwise  in  due  form  and 
anobjectionable  ;^  and  it  will  be  valid,  even  although  the  sheriff  should,  ader 
taking,  and  before  assigning  the  bond,  return  the  writ  not  found:  the  arrest  not 
being  traversable  in  aiv  action  on  the  bond.^<^ 

2.  When  bail  bend  to  the  sheriff  to  be  executed*  The  bail  bond  must  be 
executed,  and  taken,  on  or  before  the  day  on  which  the  writ  is  returnable,  or  it 
will  be  void  ;^^  and  the  bail,  in  an  action  agafnst  them  on  a  bond,  may  take  ad- 
vantage of  this  irregularity,  on  a  plea  of  non  est  factum.^?  So,  if  the  bond 
be  executed  before  the  condition  is  filled  up,  it  will  be  void.^^ 

3.  Form  of  the  bail  bond.  The  security  must  be  to  the  sheriff  or  coroner, 
with  the  addition  of  his  name  of  office,  conditioned  for  the  appearance  of  the  de- 
fendant within  the  time  required  by  law  to  put  in  special  bail,  which  is  on  the 
first  day  of  the  term,  or  the  succeeding  day.^^ 

The  statute  of  Ohio,^'  although  it  does  not  prescribe  the  form  of  the  bond, 
yet  contemplates  that  no  other  instrument,  or  undertaking,  but  a  bail  bond,  shall 
be  taken  by  the  officer,  to  secure  the  appearance  of  the  defendant.    If  courts 


(2)  10  Co.  100. 

(3)  3  Saond.  61  (5)^  2  Met.  49S. 

(4)  2  Ohio  Rep.  277-385. 

(5)  7  Johns.  138, 512. 

(6)  15  East.  3-20. 

(7)  5  Johns.  182. 

(8)  Slat.  653,  $27. 


(9)  1  Sir.  AA^,  643. 

(10)  20  Eng.  G.  L.  Rep.  378. 

(11)  1  Ld.  Raym.  352. 

(12)  4  M.  &  S.  3383  see  2  T.  R.  5G9. 

(13)  3  Campb.  181}  1  Ohio  Rep  36& 

(14)  Stat.  652,  $25. 

(15)  Stat.  650,  ^15;  Stat  655,  ^. 
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should  depart  {rom  £he  obvious  intention  of  the  statute,  upon  this  subject,  it 
would  open  the  door  to  fraud,  extortion  and  oppression,  upon  the  part  of  offiee!»» 
requiring  express  legisiative  enactment,  similar  to  the  English  statute,^^  which 
points  out  the  manner  in  which  bail  bonds  shall  be  taken,  wtdi  the  fees  of  the 
officers,  and  declares,  that  all  other  obligations,  not  warranted  by  the  act,  shall 
be  void.  Whether  the-eourtB  of  this  state  will  sanction  any  vndertakiiif  or  in- 
strument, other  l^an  what  is  known  and  recognized,  by  statute,  as  a  bail  bond, 
is  ystio  be  decided.  Since  the  passage  of  the  English  statute,  it  has  been  held 
by  the  courts  of  England,  that  if  the  instrument  taken  by  the  officer  be  not  by 
bond,  it  is  void.  Thus,  a  promissory  note,  given  as  security  to  the  officer,  or 
an  agreement  in  writing  to  put  in  good  bail  before  the  retom  of  the  writ;^^  or 
an  undertaking  of  that  kind  by  an  attorney, ^^  is  void;  and  an  action  cannot  be 
maintained  by  the  officer,  in  either  case,  on  such  contract,  even  althouf^  he  be 
obliged  to  pay  the  debt  himself.^^  And  where  an  officer  permitted  a  defendaot 
to  continue  at  large,  on  a  promise  to  put  in  good  bail,  tiie  Court  of  Common 
Pleas  in  England,  though  the  sheriff  put  in  bail  for  his  own  indemnity^  would 
not  suffer  him  to  seize  the  defendant,  before  the  time  ibr  putting  in  bail  had  ex<- 
piied,^  or  even  permit  him  to  surrender  him  at  the  return  of  die  writ,'^  and  re- 
fused, under  such  circumstances,  to  set  aside  an  attachment  against  the  sheriff 
for  not  retttming  the  writ.^ 

It  has  been  held,  that  an  action  for  money  paid  to  the  use  of  the  defendant, 
may  be  maintained  by  a  sheriff  who  has  paid  (he  debt  and  costs  on  attachment 
against  the  sheriff,  bail  above  not  having  been  put  in,  tlirough  the  misconduct 
of  the  defendant,  in  imposing  insufficient  bail  on  the  sheriff,  the  defendant  hav- 
ing promised  to  indemnify  the  officer,  both  before  and  after  the  payment  But 
the  officer  cannot,  in  such  case,  recover  beyond  the  debt.^ 

It  has  also  been  held  that  Uie  bail  bond  must  be  to  the  officer,  by  his  name  of 
office;  and  a  bond  to,  or  an  agxeeinent  with  the  deputy;^  or  a  bond  to  the 
sheriff,  but  not  by  his  name  of  office,^  is  void. 

The  bail  bond  must  be  conditioned  for  the  appearance  of  the  defendant.  A 
trifling  inaccuracy  will  not  vitiate  the  bond.^  Thus,  if  the  condition  state  the 
place  of  appearance  correcdy  in  substance,  though  not  formally,  it  will  be  suf- 
ficient^ So,  also,  if  the  bond  misdescribe  the  cause  of  action  mentioned  in 
the  writ,  or  omit  any  part  of  it,^  or  omit  to  state  at  whose  suit  the  defendant  is 

(16)  S3  Henry,  6lli  Chap.  9;  which  is  copied       (23)  2S  Engf.  C.  L.  Rep.  331. 

into  the  New  York  code,  2  R.  S.  28G,  $59.  (24)  1  T.  R.  418j  4  East  5685  7  f.  R.  109. 

(17)  1  T.  R.  418j  7  T.  R.  109;  8  Johns.  98.  (25)  1  T.  R.  422. 

(18)  4  East  5883  21  Engf.  C.  L.  Rep.  299.  (26)  2  Ohio  Rep  409. 

(19)  8  East  171.  (27)  9  East  56;  1  T.  R.  810;  Sec  G  Taunt.  631. 

(20)  8  Eng.  C.  L.  Rep.  352.  1  Eng.  C.  L.  Rep.  479.  Syl 

(21)  17  Eng.  C.  L.  Rep.  17.  (29)  6  T.  R.  702.    As  to  llie  form  of  a  bail 

(22)  7  T.  R.  109;    17  Eng.  C.  L.  Rep.  17;  2    bond  when  there  is  a  inisnoiner,  see  Sec.  XV.  5.  u. 
Barn  Sc  Aid.  354. 
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to  answer,^  it  will  not  yitiate  the  foond.^'  But  if  the  condition  be  impossi- 
hle»^  oar  if  it  be  conditioned  for  any  thing  but  the  appearance  of  the  defendant;^ 
or  if  there  be  a  variance  between  the  bond  and  writ  in  the  day  of  appearance  ;^ 
or  if  the  condition  be  not  inserted  before  the  bond  is  executed,  but  at  another 
time,^  the  bond  will  be  void. 

FORM  OF  BAIL  BOND  TO  THE  SH£RIF]p. 

Know  all  men  by  these  presents,  that  we,  C.  D.,  E.  F.,  and  G.  H.,  are  held 

and  bound  unto  S.  S.,  sheriff  of  the  county  of ,  in  the  sum  of  \The  sum 

required  by  the  indorsement  on  the  writ^  dollars,  to  be  paid  to  the  said  sheriff 
or  assigns;  for  which  payment  we  do  hereby  jointly  and  severally  bind  our- 
selves.    Sealed  with  our  seals,  and  dated  this day  of ,  A.  D. . 

Tlie  condition  of  the  above  obligation  is  such,  that  if  the  above  bound  0. 
D.,  do  appear  before  the  Court  of  Common  Pleas y  of  the  county  of  ,  at 
the  court  house  in  said  county,  on  the  first  day  of  their  next  term,  or  on  the 
succeeding  day,  to  answer  to  A.  B.  in  a  plea  of  [Jlere  name  the  action  in  the 
writ;  and  the  damages,,  or  debt  and  damages^  as  the  case  may  6e,  thus :  As- 
sumpsit, Damages dollars ;  or  thus :  Debt,  for  debt dollars,  Dama- 
ges   dollars,]  then  this  obligation  to  be  void,  otherwise  in  full  force  and 

virtue  in  law. 

CD.,  [seal.] 
E.  F.,  [seal.] 
G.  H.,  [seal.] 

4.  Disc/large  of  the  defendant  by  the  sheriffs  unthoui  a  bail  bond.  The 
sheriff  may,  if  he  will,  discharge  the  defendant  without  taking  a  bail  bond, 
or  any  other  security  for  his  appearance;  and,  if  he  afterwards  retake  him 
before  the  return  of  the  writ;^  or,  if  after  returning  cepi  corpus,  and  before  the 
expiration  of  the  rule  to  bring  in  the  body,  he  put  ia  and  perfect  bail,  or  render 
the  defendant,^  he  is  not  liable  to  any  action  for  a  false  return,  or  an  escape, 
Am.  But,  on  the  other  hand,  if  the  sheriff,  in  such  a  case,  have  not  the  de- 
fendant at  the  return  of  the  writ,  that  is,  if  he  have  him  not  in  actual  custody, 
or  do  not  put  in  and  perfect  special  bail,  or  render  the  defendant  in  due  time, 
he  will  then  be  answerable  in  an  action  for  an  escape  ;^  or,  if  he  shall  not 
return  bail,  and  a  copy  of  tlie  bail  bond,  or  if  the  defendant  fail  to  appear  and 
give  special  bail,  the  court,  on  motion,  will  rule  the  sheriff  to  bring  in  the 
body  within  the  term,  and  he  must  then  either  bring  in  the  body,  or  enter 
and  perfect  special  bail  during  such  term;    and  in  default  thereof,  may  be 

(90)  10  Mod.  327.  (34)  S  T.  R.  669. 

(31)  See  31  Eag.  C.  L.  Rep.  369;  5  Mass.  5tl.  (36)  3  Compb.  161$  1  Ohio  Rep.  XB. 

(32)  2  Saund.  Rep.  60.  (36)  2  T.  R.  172. 

(33)  Dy.  118,  b.  (37)  2  B.  &  P.  35. 

(38)  7  T.  R.  109;  1  Taunt.  119;  G  Taunt.  651 
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amerced  in  the  amount  of  the  debt  or  demand  with  costs  ,^  and  the  court  will  not 
relieve  him  by  allowing  him  afterwards  to  put  in  special  bail,  or  to  render  the 
defendant.^. 

If  the  sheriff  discharge  the  defendant  without  a  bail  bond,  ^c.,  and  be 
obliged  to  pay  the  plaintiff  the  amount  of  his  debt,  he  cannot  maintain  an 
action  against  the  defendant  for  the  money  so  paid.^® 

The  sheriff  is  bound  to  discharge  a  defendant,  witliout  a  bail  bond,  &c.  upon 
receiving  a  written  discharge  from  the  plaintiff,  or  his  attorney ,^^  unless  there 
be  other  writs  for  the  body  in  his  hands. 

5.  Escape  and  recaption.  An  escape  is  either  negligent  or  voluntary ;  neg- 
ligent, where  tlie  party  escapes  without  the  consent  of  the  officer;  voluntary, 
where  the  officer  permits  him  to  go  at  large.  After  a  voluntary  escape,  if  the 
party  were  in  custody  under  a  writ  of  execution,  the  sheriff  can  never  retake 
him,  and  would  be  liable  to  an  action  for  false  imprisonment,  if  he  did  ;^  but 
if  he  were  in  custody  under  mesne  process,  the  sheriff  may  retake  him  at  any 
time  before,  or  on  the  return  day  of  the  writ,^  but  not  after  it.^^  And  where 
a  bail  bond  is  taken  on  the  arrest  of  a  defendant  on  a  capias,  under  an  agree- 
ment that  it  shall  be  considered  only  as  a  security  for  the  forthcoming  of  the 
defendant  on  a  subsequent  day,  unless  additional  bail  be  given,  and  such  bail  be 
not  given,  the  sheriff  may  retake  the  defendanU^^ 

After  a  negligent  escape,  however,  the  sheriff  may,  in  all  cases,  retake  tlie 
party ,^^  on  fresh  pursuit,  even  on  Sunday,  or  the  fourth  of  July,  or  in  any 
place.^ 

In  the  case  of  arrest  on  mesne  process,  all  that  is  required  of  the  sheriff  is 
to  bring  the  body  of  the  defendant  into  court  on  the  return  day  of  the  writ  ;^^ 
consequently,  an  action  for  an  escape  cannot  be  brought  against  him  before  that 
time  ;  nor  is  be  liable  to  an  action,  or  to  amercement,  if  he  put  in  and  perfect 
bail  for  tlie  defendant,  before  the  expiration  of  the  rule  to  bring  in  the  body.^^ 

But  if  the  defendant  escape  at  any  time  thereafter  and  before  execution, 
whether  the  escape  be  voluntary  or  negligent,  the  sheriff  is  liable  to  an  action 
on  the  case  ;  in  which  the  plaintiff  will  recover  such  damages  as  he  has  really 
sustained.*^ 

If  an  action  be  brought  for  an  escape  before  bail  is  put  in,  putting  in  and  per- 
fecting bail  afterwards  and  before  trial,  provided  it  be  put  in  and  perfected  at  the 

(38)  Stat  653,  $27.    Sec  post  sec.  XIII,  2,  of       (49)  1  Saund.  35,  b,  n. 

this  Chapter.  (50)  7  Johns.  144  1^;  6  Mod.  231;  5  T.  R. 

(39)  7  T.  R.  109;  1  Tauiit/119 ',  Stat  653,  $27.  25;  2  Ld.  Raym.  1028;  6  Co.  93,  6th  Resol.;  8 

(40)  8  East  171.    See  ante,  p.  156.  Pick.  137;  2  Salk.  626;  Willes  459, 460. 

(41)  1  Esp.  45;  7  Cowen  739.  (51)  1  Saund.  35,  {^  5  Johns.  182. 

(45)  1  $Bund.  35.  (52)  Slat  653,  $27, 29.    See  post  Sec.  XIH,  2. 

(16)  2T.  R.  172.  176, 177;  10  Wend.  514.               (53)  5  Johns.  182;   1  Moody  &  Ro«>.  cit  Grah. 

(47)  .Sec  4  M.  &  Sel.  397.  Pr.  149;  7  Johns.  189;  1  Johns.  1^15;  1  Tidd  258; 

[iS)  7  Wend.  188.  and  sec  6  Ohio  Rep.  13. 


RESCUE— IMPRISONMENT.  ]59 

Coiueqaeiic«s  of  rsseue— Lodgio^  defendant  in  prison,  4tc. 


term  in  which  the  writ  was  returnable,**  will  be  a  bar  to  the  action,**  and  the 
only  means  the  plaintiff  has  of  preventing  this,  is  by  opposing  the  justifica* 
tion^^  or  moving  to  set  aside  the  mle  of  allowance.*^ 

If,  after  a  voluntary  escape,  the  sheriff  is  obliged  to  pay  the  plaintiff  the 
amount  of  his  debt,  the  sheriff  cannot  maintain  an  action  against  the  defendant 
for  the  money  thus  paid.*^ 

If  any  person  obstruct  or  prevent  the  sheriff  from  retaking  the  defendant, 
after  his  escape,  the  court,  upon  application  and  an  affidavit  of  the  facts,  will 
grant  an  attachment  for  contempt,  the  same  as  in  all  other  cases  of  resistance 
of  the  execution  of  the  process  of  the  court  ;^  and  may  also  punish  the  offender, 
on  indictment,  by  fine  and  imprisonment.^^ 

6.  Rescue.  If  the  defendant,  after  he  is  arrested,  and  before  he  is  carried  to 
prison,  be  rescued  from  the  sheriff,  or  his  deputy;  or,  without  the  fault  of  the 
officer,  by  force  rescue  himself,  the  sheriff  shall  be  excused  from  having  his 
body  in  court  at  the  return  of  the  writ.*^  But  a  rescue  afler  the  defendant  has 
been  carried  to  prison,  and  even  where  the  sheriff  is  bringing  him  firom  the 
prison  to  the  court  by  habeas  corpus,  will  not  excuse  the  sheriff;  but  he  is  an- 
swerable for  it,  as  for  an  escape.^ 

In  no  ease  will  an  escape,  owing  to  the  negligence  of  the  officer,  justify  the 
return  of  a  rescue.^ 

Rescue  from  civil  process  can  be  punished  by  attachment  for  contempt  as  a 
resistance  of  process  ;^  and,  upon  indictment,  by  fine  and  imprisonment.^ 

7.  Lodging  the  drfendont  in  prieon-^riwn  botmds^-^insolvenfs  certijieafe. 
AiVer  the  officer  has  arrested  the  defendant,  he  generally  commits  him  to  cus- 
tody, until  he  be  discharged  by  law ;  which,  in  general,  can  only  be  by  giving 
a  bail  bond.  But  there  is  no  time  limited  within  which  the  defendant  must  be 
taken  to  prison,  and  it  \^ould  seem  to  rest  in  the  discretion  of  the  sheriff,  whether 
to  imprison  him  before  the  return  day  of  the  writ  or  not,  it  being  sufficient  that 
the  defendant  be  forthcoming  at  the  return  of  the  writ. 

Before  permitting  the  defendant  to  go  at  large,  upon  giving  bond  for  the  prison 
limits,  the  officer  should  take  the  defendant  to  the  jail  of  the  county,  and  there 
imprison  him,  at  least  for  an  instant;  otherwise  the  defendant  is  not  entitled  to 
the  prison  bounds ;  for  it  seems  it  is  only  those  who  are  imprisoned  within  the 
four  walls  of  the  jail,  that  can  give  a  valid  bond  for  the  prison  bounds.^ 

(5i)  4  M.  &  8cJ.  S97;  Slat.  653,  (27.  (61)  Com.  Uig.  Rescous.;  IB,  St,  Aid.  190; 

(56)  1  Esp.  87;  2  B.  dc  P.  346;  see  3  Campb.    S  Eng.  C.  L.  Rep.  179. 

997.  (62)  6  Bttrr.  2812;  Cro.  Jac.  419. 

(66)  7  T.  R.  109.  (63)  3  Enjr.  C.  L.  Rep.  179. 

(57)  1  E»p.  87.  (64)  Slat.  211, 212. 

(58)  8  East  171.  (66)  Stat.  242,  ^. 

(50)  Sec  Stat.  21 1 .  (66)  2  Ohio  Rep.  284;  Stat.  735,  Jl. 

(60)  Stat.  242,  $56. 
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In  what  caaes,  andwiua  applicalion  to  be  — de— CoiMler  afiidaviis 


A  defeiidaiit,  however,  in  custodj,  though  not  yet  imprisoned,  mast,  if  he 
request  it,  be  taken  before  the  Commissioner  of  Insolvents.  If  the  commis- 
sioner give  the  defendant  a  certificate  for  his  discharge,  the  officer  must  dL»* 
charge  the  defendant  from  custody,  taking  a  copy  of  the  certificate  of  discharge, 
and  returning  the  same  with  the  wiit.^ 

Our  laws  make  no  provision  for  the  place  where  the  coroner  shall  imprison 
the  sheriBl!^  when  taken  upon  process*  The  sheriff  could  not  be  kept  in  the 
jail  of  the  county,  for  that  is  under  his  legal  controL  The  coroner  would  be 
compelled,  from,  necessity,  to  imprison  him  in  some  private  house. 

Sec.  XII.    IN  WHAT  casks  the  oomrc  wux  dischabgb  ibb  defendaiit. 

If  the  defendant  be  privileged,  or  not  subject  to  airest,  the  court,  will,  in  gen- 
eral, discharge  him  on  common  bail;  or,  if  he  have  given  a  bail  bond,  will  order 
such  bond  to  be  delivered  up  to  be  cancelled.^ 

If  the  action  be  such  that  the  defendant  should  not  be  holden  to  bail  in  it,  the 
court  will  discharge  him,  if  arrested,  on  common  bail;  or,  if  he  have  given  a 
bail  bond,  will  order  such  bond  to  be  delivered  up  to  be  cancelled. 

If  the  defendant  have  been  arrested  without  an  affidavit  to  hold  to  bail  being 
previously  made  and  filed,  or  in  cases  in  which  a  judge's  order  is  necessary,^ 
and  not  obtained,  or  if  the  sum  sworn  to  be  not  indorsed  on  the  writ,^  or  if  the 
affidavit  be  defective  in  any  material  part,  or  there  is  a  misnomer  of  the  defend- 
ant in  the  writ,  or  an  omission  of  his  christian  name,  the  court  will  discharge  the 
defendant  on  common  bail.^  But  the  affidavit  cannot  be  objected  to,  after  bail 
has  been  perfected,^  or  even  put  in  ;^  or  aOer  plea;^  or  judgment  by  de- 
fault.^ But  if  the  objection  be  made  in  the  Court  of  Common  Pleas,  and 
overruled,  and  the  defendant  puts  in  special  bail,  &c.,  the  defendant,  on  certio- 
rari, or  writ  of  error,  may  be  heard  upon  this^  as  upon  all  interlocutory  ques- 
tions made  below,  and  which  appear  on  the  record.^ 


The  court  will  not  hear  counter  affidavits,  to  contradict,  or  do  away  the  effect 
of  an  affidavit  to  hold  to  bail;^^  nor,  indeed,  ever  enter  into  an  examination  of 
merits;  but  will  take  the  facts  to  be  true  as  sworn  to  in  the  <»iginal  affidavit.' ' 
But  if  an  affidavit  merely  state  matter  which  ahows  that  the  defendant  shoukl 
not  have  been  arrested  at  all,  as  that  he  is  privileged  from  arrest,  or  has  re- 
ceived a  certificate  under  the  insolvent  debtor's  act,  or  has  been  before  arrested 
for  the  same  cause  of  action,  or  tlie  like,  tlie  court  will  receive  it.'^ 

(67)  Stat.  441,  $8;  445,  (23.    For  tha  foim  ol  (G)  7  T.  R.  376,  n. 

the  return  in  such  case  see  ante,  p.  IS&,  (8)  8  T.  R.  77;  and  see  5  T.  R.  25 1;  7  Id.  376. 

(1 )  See  ante,  p.  120  to  IM.  (9)  10  Ohio  Rep.  263.  268. 

(2)  See  ante,  p.  143.  <  10)  2  East  453. 

(5)  10  Ohio  Rep.  263, 267.  (II)  Doug.  466j  1  Salk.  99;  lOOj  3  T.  R.  372} 

(4)  10  Id.  263$  see  Sec.  XV,  5,  of  this  Chap.  Stat.  656,  (43. 

(5)  1  East  81;   1  Eng.  C.  L.  Rep.  350,  note;  (12)  2  East  453;  6  Wend.  524. 
10  Ohio  Rep.  265;  1  BlackT.  112. 
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For  nol  reuwai^g  a  C«piM— Oa  Rute  to  bang  in  the  body  of  the  defendant 

As  a  general  rale  the  court  will  not  receive  a  supplementary  affidavit  to 
supply  any  technical  or  other  defect  in  the  affidavit  to  hold  to  bail.^ 

Sec.  XIII.    PROCBEDixos  againsv  the  shsbiff. 

1.  Ihr  not  returning  a  agnoi  ad  re^andmdum.  It  is  the  duty  of  the 
sheriff,  to  whom  any  summons,  capias  ad  respondendum,  or  other  process  is 
directed,  to  return  the  same  at  tiie  time  and  place  therein  mentioned ;  and  if  he 
faQ  to  msdce  such  return,  unless  he  can  make  it  appear,  to  the  satisfiBM^tion  of 
the  court,  that  he  was  prevented,  by  inevitable  accident,  from  so  doing,  he  may 
be  amerced  by  the  court,  in  any  sum  not  exceeding  the  plaintiff's  debt  or  de- 
mand, to  and  for  the  use  of  the  plaintiff.^  The  mode  of  proceeding  upon  an 
amercement,  in  such  case,  and  ^e  journal  entries,  &c.,  required,  can  be  readily 
made  out  by  a  modification  of  the  forms  which  will  be  hereafter  given,  when 
the  amercement  of  a  sheriff  upon  an  execution  is  the  subfect  of  consideration. 

2.  Ihr  taking  inn0lcieni  baiU  or  not  taking  a  bml  bondf  or  when  special 
bait  is  not  given;  with  forms  of  nUes^  notices^  ^c,  and  amercement.  The 
statute  provides,  that,  if,  upon  a  capias  ad  respondendum,  the  sheriff  return,  **I 
have  taken  the  body,"  and  shall  not  return  bail,  and  a  copy  of  the  bail  bond ; 
or  if  the  bail  taken,  shall,  in  the  opinion  of  the  court,  be  insufficient;  or  the 
defendant  shall  fail  to  appear  and  give  special  bail  on  the  return  day  of  the 
capias,  or  on  the  succeeding  day ;  the  court,  on  motion,  shall  rule  the  sheriff  to 
bring  in  the  body  of  the  defendant  Vithin  the  term ;  and  if  he  fail  so  to  do,  the 
sheriff  shall  be  amerced  by  the  court,  in  any  sum  not  exceeding  the  plaintiff's 
debt  or  demand,  with  costs ;  which  amercement  shall  have  the  same  force  and 
effect  as  a  judgment;  nevertheless,  if  the  sheriff  cause  special  bail  to  be  put  in 
and  justified,  if  justification  be  required,  during  the  same  term,  he  shall  be  ex- 
cused from  bringing  in  the  body,  and  no  amercement  can  be  entered  against  him 
on  the  rale.^  A  sheriff  is  not  liable  to  be  called  upon  to  produce  the  body  of  a 
defendant  upon  a  capias,  returned,  ^  I  have  taken  the  body,"  unless  he  be  required 
so  to  do,  before  the  expiration  of  the  second  term  after  the  return  of  such  capias.^ 

If  the  sheriff,  upon  being  ruled  so  to  do,  brings  in  the  body  of  the  defendant, 
such  defendant  will  be  committed;  and  upon  entry  of  such  committitur,  the 
plaintiff  may  proceed  in  the  action,  and  declare  against  the  defendant  as  in 
custody .<7  The  sheriff,  in  order  to  save  himself,  may  put  in  special  bail  for 
the  defendant,  without  his  consent;  and  the  sureties  of  the  sheriff  may  do  the 
same  for  their  indemnity.^ 

(23)  2  Doug.  467;  2  M.  &  S.  563;  2  Eng.  C.  (24)  Stat  649,  $13. 

L.  Rep.  65;  1  Eng.  C.  L.  Rep.  96S;  1  Bbekf.  (25)  8tat.668, $27. 

112;  2  Johns.  Cas.  105;  4  Serg.  ^  R.  548.    Thie  (26)  SUL  657,  $49. 

rule  is  never  departod  from  by  the  King's  Benc)^  (27)  Stat.  658,  $28.    For  the  fonns  when  spe- 
bttt  the  Ettglisb  Coon  of  Common  Pleas  has,  in    cial  bail  is  put  in,  see  post,  p.  169. 

instaaees,  leeeived  suppleanentaiy  affidavits.  (28)  Stat  <fe93,  $29. 
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Or  Rule  to  Mmg  in  llie  body  of  the  defeaduit — Foms. 

FORM   OF  RULE   ON  THE   SHERIFF   TO   SHOW  CAUSE   AGAIK8T  A  RULE  TO  BRING  IN 

THE  BODY. 

A ' 


vs.  V     In  [naming  the  oMon.'] 

C ~ 

•    On  motion  of  the  plainttfT,  by  Mr.  S.,  his  attorney,  it  is  ordered,  that  S.  S., 

the  sheriff  of  this  county,  on  the     ■      day  of  next,  at  10  o'clock,  A.  M., 

or  as  soon  thereafter  as  counsel  can  be  heard,  show  cause  why  he  should  not 

be  ruled,  peremptorily,  to  bring  in  the  body  of  tlie  defendant  in  this  cause,  during 

the  present  term  of  this  court,  on  the  writ  of  capias  ad  respondendum  issued 

therein. 


NOTICE  TO  SHERIFF  OF  THE  PEECSnUfO  SUUB. 

VS.  V     —  Com.  Pleas. 

C D .J 

Sir:  Please  to  take  notice,  that  a  rule  has  this  day  been  duly  entered,  re- 
quiring you  to  show  cause  on, next,  at  10  o'clock  A.  M.,  or  as  soon  there- 
after as  counsel  can  be  heard,  why  you  should  not  be  ruled,  peremptorily,  to 
bring  in  the  body  of  the  defendant  in  this  cause,  on  the  writ  of  capias  ad  res- 
pondendum issued  therein,  during  the  present  term  of  the  Court  of  Common 
Pleas,  of  —  county.  Yours,  &c., 

J.  S.  Att'y.  for  Pl'ff. 
To  S.  S.,  Sheriff  of county. 

IBaie,  4-c.] 

AFFIDAVIT  OF  SERVICE,  INDORSED  ON  A  COPY  OF  THE  PRECEDING  NOTICE. 


Common  Pleas. 

county,  S9.    J.  S.,  Attorney  for  the  plaintiff  in  this  cause,  being 

duly  sworn,  saith,  that  on  the  — ^  day  of ^  instant,  he  personally' de- 
livered to  S.  S.,  sheriff  of  said  county,  a  «opy  of  the  [within  or  above]  notice. 

J.  S. 
Sworn  to,  [^.,  Jurai."] 

PEREKPTORY  RULE  TO  9RIN0  IN  THE  BODY. 


S.  S.,  Sheriff. 

On  reading  and  filing  the  affidavit  of  notice  of  a  rule,  requiring  the  sheriff  of 
this  cQuntyi  S.  S.,  to  show  cause  on  '  ,  [last,  or  on  this  day,]  at  10  o'clock, 
A.  M.,  [Sic.i]  why  he  should  not  be  ruled,  peremptorily,  to  bring  in  the  body 
of  the  defendant  in  this  cause,  on  the  writ  of  capias  ad  respondendum,  issued 
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On  Rale  to  bring  in  the  body  of  the  defendant— Forms. 

thenin,  and  the  said  sheriff  having  appeared  now  here,  to  said  rule,  and  being 
heard  in  the  premises^  and  it  appearing  to  the  satisfaction  of  the  court,  that 
the  said  riieriff,  upon  said  capias,  has  relumed,  ^I  have  taken  the  body,"  and 
[ifere  siaie  any  one  of  ike  eauHSt  ante  p.  161,  which  authorize  the  court  to 
rule  the  eheriff  to  bring  in  the  body^  as  thu$:  has  not  retomed  bail,  nor  a 
copy  of  the  hail  bond,]  it  is,  on  motion  of  the  plaintiff,  by  Mr.  S.,  his  attorney, 
ordered,  that  the  said  sheriff  bring  into  court  the  body  of  the  defendant  in  this 
cause,  on  the  said  writ  of  capias  ad  respondendum,  during  the  present  term  of 
this  court. 


NOnCB  TO  SHFRIFF  OF  MOTION  TO  AMBRCX  FOR  NOT  COMPLYING  WITH  THB 

PRECBDINlJt  RULE. 


:} 


vs.  >    —  Common  Pleas. 


S.  8.,  sheriff  of         ■  county: 

Sir:  Please  to  take  notice,  Aat,  on  the  first  day  of  next  term,  or  as  soon 

thereafter  as  counsel  can  be  heard,  I  shall  move  the  court  to  amerce  you  in  •tho 

above  cause,  for  not  complying  with  the  rule  of  the  court,  made  at  the  last  term, 

ordering  yon  to  bring  into  court,  during  that  term,  the  body  of  the  defendant, 

in  this  cause,  on  the  writ  of  capias  ad  respondendum  issued  therein. 

Yours,  dtc, 

J.  S.,  Att'y.  for  Pl'ff. 
To  S.  S.,  sheriff  of  —  county. 

IDaie,  ^c] 

Serve  the  above  notice  at  least  two  days  before  the  time  fixed  for  the  motion. 
Attach  an  affidavit  to  a  copy,  according  to  the  form  herein  before  given^  and  file 
the  same. 

ORBER  OF  AMERCEMENT  UNDER  THE  PRXCEDINO  RULE. 


S«  S.,  sheriff  of  — ^  county. 

This  day  came  the  said  sheriff,  S.  S.,  in  his  own  proper  person,  and  the  said 
A.  B.,  by  Mr.  S.,  his  attorney,  and  on  motion  of  the  plaintiff,  and  it  appearing 
to  the  satisfaction  of  ther  court,  ihat  the  said  S.  S.  did  not,  during  the  last  term 
of  this  court,  bring  into  the  court  the  body  of  the  defendant  in  this  cause,  on 
the  writ  of  capias  ad  respondendum,  issued  therein,  accovding  to  the  exigency  of 
the  rule  entered  herein  at  our  last  term,  nor  cause  special  bail  to  be  put  in,  but 
made  default.  And  it  further  appearing,  to  the  satisfaction  of  the  court,  by 
4iffidavit  filed  herein^  that  on  the  — —  day  of  ,  A.  D.  ■,  the  said  8.  S. 
was  duly  served  with  notice  of  this  motion  to  amerce  him,  for,  and  on  account 

(20)  See  ante,  p.  162. 
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of  hts  mdd  default,  it  is  oidored,  titmt  llie  ssid  deTaoh  of  the  sheriff  be,  aad  is 
hereby  entered.  And  it  is  further  ordered  and  considered,  onJike  raotton,  that 
the  said  sheriff  be,  and  he  is  her^y  tmerced  for  said  default,  in  the  aum  of 
— ^  dollars,  [noi  to  txe^  the  ammuU  ^tk$  Mbt  due  from  the  drfendmU  to 
the  plaintiff,']  herein,  #iih  eosis  taxed  at  —-i' dollars ;  and  that  the  said  plain- 
tiff recover  tlie  same  of  and  from  the  said  8.  8.,  according  to  the  force  and 
effect  of  the  statute  in  such  case  made  and  provided. 

Sec.  XIV.    proceedinos,  du;.,  on  the  bail'  bond  to  the  sHBionr. 

1.  Hlim  the  eimdiHon  of  the  haUbtmd  to  the  sheriff  ief(yrftiM  Special 
bail  must,  in  general,  be  filed  on  the  return  day  of  the  capias  ad  respondendum, 
or  on  the  succeeding  day  ;^  and  if  special  bail  be  not  put  in  and  perfected 
within  that  time,  the  plaintiff  may  proceed  on  the  bail  bond,  or,  as  we  have 
just  seen,  may  rule  the  sheriff  to  bring  in  the  body  of  the  defendant.^ 

The  bail  bond  is  only  complied  with  by  special  bail  being  entered ;  or  dis- 
chaiged  by  the  decease  of  Ae  defendant  ;^  or  by  his  appearing  in  court  on  the 
return  of  the  capias^  and  rendering  himself  into  custody.^ 

2.  jSteigfonent  of  the  haU  bond.  If  special  bail  be  not  put  in  and  perfected 
in  due  timoi  the  plaintiff,  if  he  be  satisfied  with  the  bail  taken  by  the  sheriff, 
may  take  an  assignment  of  the  bail  bond,  in  die  words,  or  to  the  effect  follow- 
ing, prescribed  by  statute:^ 

I,  the  within  named  S.  S.,  do  hereby  assign  and  set  over  the  within  bond,  to 
the  within  named  A.  B.,  plaintiff.  Witness  my  hand  and  seal,  the  .^^^  day 
of  ,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and . 

8.    S.,   £SEAL.] 

Signed,  sealed  and  delivered  in  the  presence  of 
E.  F. 
G.  H. 

And  this  assignment  is  made,  by  statute,  a  sufiicient  assignment  in  law,  to  sus- 
tain an  action  on  the  bail  bond,  at  tiie  suit  of  the  assignee.^    - 

The  assignment  is  usually  made  as  a  matter  of  course.  If  the  sheriff  refuse 
to  assign  the  bond,  the  only  remedy  therefor,  is  by  an  action  on  the  case  against 
him.^  The  pMntiff,  however,  may  elect  to  proceed  against  the  sheriff,  by 
ruling  him  to  bring  in  the  body  in  the  mannef  hereinbefore  istated,^  instead  of 
proceeding  on  the  bail  bond ;  but  he  cannot  do  both.  If,  therefore,  he  takes  a 
rule  on  the  sheriff  to  bring  in  the  body,  he  caimot  afterwards  take  an  assign- 
ment of  the  bail  bond.^ 

(SO)  St«L  6fit,  ^.  (S^  StaL  6»,  ^ 

(21 )  Sua.  653,  ^,  27.  (26)  7  T.  R.  122. 

(22)  1  Ohio  Rep.  35.  (27)  See  ante,  p.  161. 
(2^)  Stat  666,  ^44$  see  post,  p.  166.  (28)  8  Ohio  Rep.  26. 
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Who  may  sue  tbereoa,  uid  urtieK"- Diseharge  of  bail— Staying  action. 


The  plaintiff  oumot  take  aa  assignment  of  the  bail  bond  if  the  defendant  len*^ 
deied  himaelf  at  the  retoni  of  the  wfit;^^.  immt  aAer  special  bail  has  been  put  in, 
uakaa  the  bail  baa  been  Tegniafi^  excepted  tOy  and  the  time  for  justifying  has 
lapsed  ;^  nor*  if  the  same  b«l  who  signed  the  bond,  became  special  bail.^ 

The  bail  bmd  cannot  be  asmgned  uatH  after  it  is  forfeited  i^  indeed,  the  terms 
of  the  aet  imply  thi8.99 

3.  Action  on  the  bail  band.  This  may  be  by  the  plaintiff  to  the  action,  af- 
ter the  assignment ;  or,  by  the  sheriff,  after  the  bail  bond  is  forfeited.  It  seems 
by  the  English  practice,  that  the  suit  must  be  brought  in  the  court  in  which  the 
bail  bond  was  taken;  that  the  same  court  which  adjudicates  upon  the  bond«  may 
have  the  parties  to  the  original  suit  before  them.'^  Under  our  system  this  will 
not  probably  be  required,^^  if  the  party  sued  on  the  bond  resides  in  another 
county.  When,  however,  the  action  is  unnecessarily  brought  in  a  court,  otlier 
than  that  in  which  the  original  suit  was  commenced,  the  remedy  of  the  party 
is  by  motion,  and  not  by  plea.^ 

4.  How  bail  to  the  sheriff  discharged.  On  the  return  of  a  capias  ad  respon* 
dendum,  the  defendant  may  appear  in  court  and  render  himself  in  discharge  of  his 
appearance  bail ;  and  upon  such  render,  the  appearance  bail  will  be  discharged  ; 
and,  in  such  case,  if  the  defendant  do  not  immediately  put  in  and  justify  special 
bail,  he  must  be  committed,  and  upon  the  entry  of  such  committiiur,  the  plain- 
tiff may  proceed  in  the  action,  and  declare  against  him  as  in  custody.^ 

If  the  action  and  proceedings  on  the  bail  bond  be  not  set  aside  or  stayed,  the  bail 
can  be  discharged  from  it,  only  by  payment  of  the  whole  debt  and  costs  in  the 
original  action,  (and  not  merely  the  sum  sworn  to  and  costs,)  to  the  extent  at 
least  of  the  bail  bond,^  together  with  the  costs  of  the  action  against  the  bail. 
Where  several  actions,  however,  were  brought  against  the  bail  and  principal, 
without  sufficient  reason  for  so  doing,  and  application  ^as  made  to  stay  the 
proceedings,  the  court,  upon  staying  the  proceedings  in  all  the  actions,  required 
the  defendants  to  pay  tlie  costs  of  one  only.^  But,  it  seems,  such  an  applica- 
tion should  be  made  in  a  reasonable  time,  and,  at  all  events,  before  verdict.^ 

5.  Setting  aside  or  staying  proceedings  on  the  bail  bond,  as  of  course. 
The  statute  authorises  the  court  to  set  aside  proceedings  on  the  bail  bond,  if 
irregular.^  If,  diereforet  there  be  any  irregularity  in  the  assignment  of  the  bail 
bond,  or  in  die  proceedings  in  the  action  upon  it,  ^e  court  will  set  aside  such 

(99)  8  Jolmf .  658;  1  Jolms.  Oai.  249.  gliah  rule  teems  to  be  recogaiaed.    Bm  auppose 

^  (3D)  5  Cowen  287.  Uie  bail  have  removed  to  another  county. 

(31)  8ut  666,  f44i  6  T.  K.  7S&.  (36)  13  Wend.  33;  8  T.  R.  132;  3  Wife.  348;  7 

(32)  16  Johns.  182;  8  T.  A.  4.  Johns.  318;  1  Hill,  N.  Y.,  604. 

(33)  Sut  663,  ^.  (S7)  Stat.  666,  $44. 

(34)  8  T.  R.  162;  13  Johns.  «M.  (38)  1  T.  R.  28;  1  Taunt.  23. 
(36)  10  OWo  Rep.  209;  9  Johns.  8(h,  1  HiU,  N.       (39)  18  Eqg.  C.  L.  Rep.  lOa 

Y.  604;  but  sec  Wright  180. 184,  where  the  £n-       (40)  Grah.  Vnc.  176. 

(41)  Slat  666,  f38. 
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When  set  wide  or  sUiyML 


procecdiogi,  with  costs ;  as,  where  the  action  h»  been  conmeooed  before  a 
forfeiture  has  been  incarred«^  or  pending  a  role  to  stay  proceedings  in  the  ong^ 
iual  action  ;^  ^r  if  a  defendant  be  arrested  in  two  difieient  conatiest  under  sep- 
arate writs,  and  give  a  bail  bond  in  each,  the  bond  given  on  the  fim  arrest  wlU 
be  deemed  valid,  but  the  other  will  be  set  aside  with  costs/^  S09  if  an  action 
on  the  bail  bond  be  commenced,  after  bail  put  in  and  justified,  and  the  rale  of 
allowance  served ;  or  after  bail  put  in,  and  during  tlie  time  the  defendant  has, 
by  law,  to  justify  his  bail ;  or  after  render,  and  notice  thereof,  or  the  like,  the 
court  will  set  aside  the  proceedings  in  such  action,  for  irregularity,  with  costs.^ 
So,  if  the  bail  to  the  sheriff  become  bail  above,  and  the  plaintiff  except  to  them, 
and  take  an  assignment  of  the  bail  bond,  upon  which  he  commences  an  action, 
his  proceedings  are  irregular,^  and  will  be  set  aside  with  costs.^^  So,  if  the 
plaintiff,  without  the  knowledge  of  the  bail,  take  a  cognovit,  he  cannot  after* 
wards  proceed  upon  the  bail  bond ;  that  being  an  admission  by  the  plaintiff  that 
the  defendant  had  appeared  to  the  action,  and  was  properly  in  court^  But 
where  time  was  given  to  the  defendant,  at  the  instance  of  one  of  the  bail,  the 
court  refused  to  set  aside  an  attachment  against  the  sheriff,  on  the  application  of 
the  bail.^^  When  a  defendant  is  arretted  again,  after  a  non  pros.,  the  court  will 
cancel  the  bail  bond  in  the  second  action,  unless  the  plaintiff  shew  that  it  is  not 
vexatious.^ 

The  plaintiff,  by  accepting  a  plea  and  taking  judgment  in  the  original  action, 
waives  all  benefit  from  the  bail  bond ;  and  any  step  by  the  plaintiff,  beyond  the 
mere  filing  of  a  declaration  de  bene  esse,  is  a  discharge  of  the  .bail  bond. 
Therefore,  filing  a  declaration  in  chief  is  a  waiver.^^ 

6.  Staying  regular  proceedings  upon  terms.  The  statute  authorises  the 
court,  even  where  tlie  proceedings  upon  the  bail  bond  to  the  sheriff  are  regular, 
to  stay  them,  upon  terms,  in  order  that  a  trial  may  be  had  in  the  original  action.^ 
Therefore,  when  the  plaintiff  in  the  original  action  has  not  lost  a  trial,  for  the 
want  of  special  bail  being  filed  in  due  time,  the  court  or  judge  may  stay  the 
proceedings  on  the  bail  bond,  upon  putting  in  and  perfecting  special  bail,  paying 
the  costs  incurred  by  the  assignment  and  prosecution  of  the  bail  bond,  receiving 
a  declaration  in  tlie  original  action,  pleading  issuably,  and  taking  short  notice  of 
trial.M 

By  pleading  issuably  is  not  meant,  however,  merely  the  general  issue ;  but 
any  plea  going  to  the  substance 'of  the  action,  though  informal,^  as  a  demurrer,^ 


(4S)  8T.R.4. 

(43)  4  T.  R.  176. 

(44)  2  Taunt.  67;  18  En;.  C.  L.  lit,  Syl. 

(45)  Grail.  Prae.  174. 

(46)  8  Ohio  lUp.  96. 

(47)  5  Cowen  S87. 

(48)  6  En;.  C.  L.  Rep.  356;  5  Taont.  319. 


(49)  16  Enf.  O.  L.  Rep.  43,  Syl. 
(60)  1 B.  &  P.  289. 

(51)  7  Ohio  Rep.  (Pait  2,)  210;  Dual.  176. 

(52)  Stat.  655,  ^38. 

(53)  Stat.  655,  ^. 

(54)  6  T.  R.  152. 

(5ft)  1  Chit.  PI.  505;  see  10  Wend.  539. 
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itsr 


Appeanuwe  of  defendaat— In  wkat  eases  special  bail  entered. 

or  a  plea  of  tender,^  or  infancy  ;^  boi  not  the  statute  of  limitations,^  nor  a  plea 
in  abatemeBt.^ 

When  the  pbiatiff  has  lost  a  trial  in  the  original  action,  for  want  of  special 
bail  being  filed  in  due  tine,  it  is  the  duty  of  the  court,  before  staying  proceed- 
ings on  the  bail  bond,  further  to  require  the  bail  to  consent  that  judgment  be 
entered  against  them,  on  the  bail  bond,  for  the  plaintilT's  security ;  and,  in  such 
if  the  defendant  fail  in  the  original  action,  the  bail  will  be  liable  to  imme- 
execntion,  and  will  not  be  discharged  by  a  render  of  the  principal.^^ 
Whether  the  plaintiff  has  lost  a  trial  or  not,  will  be  ascertained  by  the  court; 
it  is  not  to  be  inferred  from  the  lapse  of  a  term,  or  of  several  terms.  The 
plaintiff  must  show,  by  affidavit,  all  the  facts  and  circumstances  necessary  to 
prove  the  loss  of  a  trial.^^  The  loss  of  a  trial,  in  such  case,  must  be  without 
the  laches  of  the  plaintiff,  or  the  court  will  not  impose  on  the  bail  the  judgment 
against  them,  as  the  condition  of  the  stay.^ 

After  the  expiration  of  the  term  in  which  the  plaintiff  might  have  had  judg- 
ment, in  the  original  action,  if  bail  had  been  filed  in  due  time,  the  proceedings 
will  not  be  stayed  on  the  bail  bond,  without  the  consent  of  the  plaintiff.^^ 

When  the  defendant  neglects  putting  in  special  bail  in  due  time,  by  which 
the  bail  bond  becomes  forfeited,  the  notice,  in  case  the  party  means  to  put  in 
special  bail  in  order  to  stay  proceedings  on  the  bail  bond,  must  be,  that  he  will 
pot  in  and  perfect  special  bail  in  open  court  on  such  a  day,  (specifying  the  day ;) 
and  in  that  case  the  plaintiff  may  oppose  the  bail  in  court,  without  its  being  a 
waiver  of  the  bail  bond.^ 


Sec.    XIY.     when,  and  now,  the  appearance  of  the  defendant 

EFFECTED  WHEN  SUIT  IS  COMMENGSD  DY  CAPIAS. 

Appearance  is  the  first  act  of  the  defendant  in  court;  and  where  the  suit  is 
commenced  by  a  capias,  it  is  effected,  either,  1.  by  filing  special  bail;  2.  by 
entering  common  bail;  3.  by  the  defendant  rendering  himself  on  the  return  of 
the  capias  in  discharge  of  the  bail  to  the  sheriff,  and,  upon  failing  to  enter 
special  bail,  being  committed;^  4.  when  the  defendant  is  brought  in  by  the 
sheriff  upon  being  ruled  so  to  do,  and  committed  to  prison.^  We  have  already 
seen  how  the  plaintiff  may  proceed  against  such  of  the  defendants  as  are  served 
with  process.^ 

Sec.  XV.    special  bail. 

1.  In  what  ca$e$  to  be  entered.  In  all  cases  in  which  a  defendant  may  be 
arrested,  and  a  capias  is  served,  the  defendant  is  required  to  file  special  bail. 


(56)  1  Burr.  59. 

(57)  6  Tanst.  856. 

(56)  3  Johns  266}  12  Ohio  Rep.  Il27. 

(59)  3  Johns.  259. 

(60)  dtal.  655,  f  40. 


(61 )  8  Ohio  Rep.  26. 

(62)  3  B.&  P.  221;  8  Ohio  Rep.  35. 

(63)  Stat.  655,  ^1. 

(64)  656,  ^2.  (I )  Stat.  656,  ^44. 
(2)  Stat  653,  (23.  (3)  See  ante,  p.  150. 
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In  wiial  CMM,  by  wboB,  when  and  bow  taken. 


iiiiless  he  has  been  di«ckarged  upon  oemmon  bail,  or  the  plaintiff  has  waived 
special  bail,  by  filing  his  declaration  in  chief,^  or,  by  doing  some  oAer  net, 
which  pievents  him  from  raling  4lie  sheriff  lo  bring  in  the  body,  €Mr  soing  on 
the  bail  bond.  If  the  defendant  did  not  give  bail  to  the  sheriff,  but  remains  in 
custody,  the  plaintiff  can  declare  against  him  as  in  custody,  and  the  plaintiff 
cannot  require  epeciid  bail ;  sdad,  in  such  case,  ruling  the  sheriff  to  bring  in  the 
body,  woidd  be  useless.  If,  therefore,  the  defendant  has  given  Sail  to  the 
sheriff  for  his  appearanee,  the  only  means  of  compelling  the  filing  of  special 
bail,  are,  to  rule  the  sheriff  to  bring  in  the  body,  or  suing  on  the  bail  bond ;  and» 
in  gcnend,  the  only  mode  of  avoiding  a  forfeiture  of  the  bail  bond  to  the  sheriff, 
is,  eiUier  to  surrender  the  defendant  on  the  return  of  ^le  capias,  or  entering 
special  bail.'  The  nourimprisonment  act  of  March,  19, 1838,^  operated  to  dis- 
charge special  bail,  upon  recognizances  entered  into  before  the  act  took  effect, 
and  upon  which  a  breach  of  the  condition  happened  after  the  act  took  effect.^ 

2.  By  wliomput  in.  Special  bail  is  usually  put  in  by  the  defendant,  or  his 
attorney ;  or  by  the  sheriff,  without  the  consent  of  the  defendant,  to  save  him- 
self;^ or  by  the  sureties  of  the  sherifi^  for  their  own  indemnity .^ 

d.  Wkm,  put  m.  Specif  bail  nay  be  put  in  before  the  return  of  the  writ,^ 
but  not  before  the  arrest,  except  by  the  consent  of  the  defendant.^®  However, 
it  must  be  put  in  on  the  return  day  of  the  capias,  or  on  die  sneceedii^  day, 
and  cannot  be  put  in  afterwards,  except  upon  terms.^^ 

When  Ike  defendant  is  in  custody,  special  bail  may  be  put  in  at  any  time, 
even  after  v^iot  and  judgment;^  or  for  the  purpose  x»f  making  one  of  the  bail 
a  witness,^^  and  this  even  at  the  trial.  But  bail  will  not  be  taken  after  a  ca.  sa. 
has  been  issued.^^ 

4.  How  and  hy  whom  taken.  -  The  recognizance  of  special  bail  can  be 
taken  in  open  court,  or  by  one  of  the  judges,  or  the  clerk  of  the  court,  in  which 
the  suit  is  pending.^^ 

5.  lUfornh  and  form  and  object  of  the  bail  piece;  and  form  <^  notice  that 
special  baU  has  been  put  in.  The  form  of  the  recognizance  of  special  bail  is 
prescribed  by  statute.'^ 


(4)  DiHil.  176;  7  Ohio  Rep.  (Pari  2}  210. 

(5)  Stat.  656,  $44. 

(6)  Stat.  646. 

(7)  11  Ohio  Rep.  90. 

(8)  Stat.  653,  f^. 
(y)  8  T.  R.  436. 


(10)  9T.TL4in. 

(11)  Stat.  66a,  $35;  see  ante,  p.  166. 

(12)  18  Eng.  C.  L.  Rep.  263;  1  Tidd,  9  ed.  279. 

(13)  18  Eng.  C.  L.  Rep.  264. 

(14)  22Eng.C.  L.Rep.411. 
(!6)  Stat.  654,  $33. 
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Form  of  Recognizance. 


RECOONIZANCE  OF  SPSCIA](«  BAU.. 

Debt  [or  Case»  as  the  case  may  &«.] 

The  State  of  Ohio, county,  to  wit: 

Be  it  remembered,  that  on  the  ■■■  day  of  ■  ,  in  the  y«ar  of  our  Lord, 
one  thousand  eight  htmdced  and  ,  G.  H.  and  E.  P.,  of  the  county 

of  — — ,  penonaHy  appeared  before  J.  K.,  [one  of  the  judges  of  the  supreme 
court  of  the  State  of  Ohio,  or  one  of  the  judges  of  the  Court  of  Common 
Pleas,  in  and  for  the  county  of  ,  or  clerk  of  the  Supreme  Court  of  the 

State  of  Ohio,  or  clerk  of  the  Court  of  Common  Pleas,  in  and  for  the  couQty 

of ,  as  the  case  may  be,']  and  severally  acknowledge  themselves  to  owe 

unto  A.  B.,  the  sum  of [double  the  sum  indorsed  on  the  writ,"]  to  be 

levied  on  their  several  goods  and  chattels,  lauds,  tenements  and  estates ;  upon 
condition  that  if  the  defendant,  C.  D.,  shall  be  condemned  in  this  action,  at  the 
suit  of  A.  B.,  the  plainjyyS^  be. shall  pay  the  coats  and  condemnation  of  the 
eourt,  or  be  rendered,  or  render  himself,  into  the  custody  of  the  sheriff  of  said 
county,  for  the  same;  or,  in  case  of  failure,  that  the  said  O.  H.  and  E.  P.,  will 
pay  the  costs  and  condemnation  for  him. 

Taken  and  acknowledgiad  the  day  loid  year  above  wiitteoi  before  me, 

J.  K. 

If  the  defendanit  has  been  arrested  by  a  wrong  name,  he  may^  at  any  time 
before  entering  special  bail,  or  before  the  time  expves  for  pleading  in  abate- 
ment, move  the  court  to  discharge  him  on  filing  common  bail,  and  the  court 
will  order  the  bail  bond  to  the  sheriff,  to  be  delivered  up  to  be  cancelled,  upon 
GonditioB  that  the  defendaat  will  not  briag  any  action  lor  fiilse  impnaomfteQl.^^ 
Btti  the  defendant  mi^  choose  to  plead  the  mianomer  >b  abal^Beni;  in  whiefa 
ease  he  should  pnt  m  bail  U^  his  right  namet  stating  that  he  was  med  or  arrested 
by  the  name  in  the  writ:  thus,  instead  ^  the  woriB  <*the  defendant  C.  D.*'*  in 
the  body  of  the  above  ferrn*  and  the  words,  **C.  P.,"  in  4ie  form  of  the  bail 
piece  below,  insert  these  words,  «*R.  D,,"  (the  real  name)  '<who  was  axreated 
by  the  name  of  C.  P."^^  For,  if  a  defendant  sued  by  a  wrong  name,  appear 
and  perfect  bail  in  his  right  nama,  withoat  thus  identifying  himself  as  the  pemon 
aiiod  by  ifae  other  name,  the  plaintiff  may  either  treat  the  baH  $s  a  nullity,  and 
tide  tbe  sheriff  to  bri^g  in  4ie  body  ;i®  or  dedsiie  against  the  defendant,  by 
the  wffNiig  name,  and  H^  defendant  wiU  be  ostopped  fmm  pleading  the  misao* 
mer  in  abatement.^ 

* 

(16)  4  M.  &  S.  9G0;  18  Eog.  C.  L.  Rep.  81 3  wiU  not  be  estopped  from  pleading  the  raisnomer 
Id.  566}  10  Ohio  Rep.  263;  aale^  p.  IGO.  in  abalmnent,  though  it  might  be  in  an  aetaon  on  the 

(17)  4  Gkywen  148;  Tidd,  9th  Lend.  od.  ftSt  bail  bond.    Tbe  saier  way,  however,  is  for  the 

( 18)  4  Tawit.  818.  defendant,  when  arreiMed  by  a  wrong  name^  lo  en* 

(19)  Willes  461;  Tidd,  9Ui  London  ed.  448,  lerinto  the  bail  bond  by  his  right  name,  stating,  aa 
448.  It  it  said  that  the  defendant,  by  entering  in  the  above  foim,  that  be  was  arrested  by  the 
mto  a  bail  bood  to  the  sheriff  in  the  wrong  name,  name  in  the  writ    Id.  ib. 
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170  SPECIAL  BAIL  AND  BAIL  PIECE. 

Notice  that  special  bail  is  put  in— Who  may  be  special  bail. 

Oa  acknowledg^iDg  the  above  recognizaiice  of  special  bail*  tbe  Btatate  directs 
a  bail  piece  to  the  effect  following: 

BAIL  PIECS* 

State  of  Ohio;  [Supreme  Court,  or  Court  of  Common  Pleas,]  of  the 
day  of ,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 


C.  D.,  of  the  county  of        ■>  is  delivered  to  bail  on  a  cepi  corpus,  unto  G.  H. 
and  £.  F.,  of  the  said  county,  at  the  suit  of  A.  B.,  in  a  plea  of  [Debt  or  Tres- 
pass on  the  case,  as  the  cast  may  btJ\ 
AUest:  S.  W.,  Clerk. 

The  principal  object  of  the  bail  piece,  under  the  statute  of  this  State,  seems 
to  be,  to  afford  evidence  of  the  authority  of  the  bail  to  hold  the  defendant  in 
custody;  for  they  may  take  him  at  any  time,  and  in  any  place ;^  or  depute 
another  to  take  hinr.^^ 

NOTICE  OF  SPECIAL  BAIL  BEINO  PUT  IN. 

Court  of  Common  Pleas, county. 

Sir:  Please  to  take  notice,  that  special  bail  hath  this  day  been  duly  filed  in 
this  cause;  and  the  said  special  bail  are,  E.  F.,  farmer,  and  O.  H.,  carpenter, 
both  of .  A.  A.,  Att'y  for  Deft. 

To  J.  S.,  Esq.,  Att'y  for  PPff. 
[Zla/c] 

6.  Who  may  or  may  not  become  hail.  The  statute  is  silent  upon  this  sub- 
ject. The  English  practice  seems  reasonable  and  will  probably  be  followed. 
He  must  be  a  freeholder  or  householder,  or  rather  house  keeper:  the  rule 
intending  to  exclude  those  who  have  not  a  fixed,  permanent,  and  known  resi- 
dence.** He  must  be  liable  to  the  ordinary  process  of  courts  of  justice;  that 
is,  not  permanently,  nor  temporarily  privileged  from  arrest.*  He  must  be 
worth  the  amount  in  which  the  defendant  is  to  be  held  to  bail,  in  property 
held  in  his  own  right,  and  within  the  state ;  although  the  species  of  property  is 
not  material,*'  if  liable  to  the  ordinary  process  of  law.*^  And  yet,  where  pro- 
perty of  the  bail  consisted  partly  of  cash,  and  partly  of  property,  at  Gibraltar,  he 
was  allowed  to  justify.*  Members  of  the  bar  and  officers  of  the  different 
courts,  will  not,  in  general,  be  received,^^  though,  if  received  and  not  excepted 
to,  their  recognizance  will  be  valid. 

(»)  8  Pick.  lS7j  7  Johns.  145;  6  Mod.  JSlj       (26)  16  Eng.  C.  L.  Rep  M,  Syl. 
o»d  see  1  BaldiRf.  578;  3  Yeates  37;  4  Yeaies  123;       (27)  3  Petered.  Abr.  106;   18  Eog.  C.  L.  Rep- 

3  Conn.  421;  4  Conn.  166;  Pelersd.  on  BaU  405,  262,  Syl.;  Grab.  Pr.  179. 
406 :  8  Law  Lib.  225, 226.  (38)  4  Burr.  2526. 

(21 )  7  Johns.  145}  3  Taunt.  426;  2  Yeates  263.       (29)  4  M.  &  S.  173. 

(25)  Grab.  Pr.  178.  (30)  See  Rule,  ante,  p.  8. 
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Exception  to — Notice  of  exception. 


7.  Excepting  to  bml^  vrith  forms.  If  special  bail  be  entered  during  the 
first  or  second  day  of  the  term  to  which  process  is  returnable,  exception  must 
be  taken  and  entered  thereto  in  the  clerk's  docket,  during  the  same  term.^^  Not 
excepting  to  bail  in  time,  is  deemed  an  acqtiiescence  in  their  sufficiency,  and  ia 
the  regularity  of  the  proceedings ;  and,  therefore,  the  plaintiff  caniiot  aAerwards 
treat  the  bail  as  a  nullity,  and  take  an  assignment  of  the  bail  bond,  although  the 
bail  put  in  were  attorneys,  or  otlier  persons  not  allowed  to  be  bail  by  the  rules 
of  court,^  or  one  of  them  be  a  fictitious  person.^ 

So,  by  declaring  in  chief,  or  accepting  a  plea,  or  if,  after  the  plaintiff  has 
taken  an  assignment  of  the  bail  bond,  the  bail  to  the  sheriff  be  put  in  as  special 
bail,  the  plaintiff  waives  all  exception  to  the  bail;  and  if  he  do  except  to  them, 
the  defendant  may  consider  the  exception  as  a  nullity.^  But,  when  an  assign- 
ment of  the  bail  bond  is  taken  after  exception,  it  is  no  waiver  of  the  exception, 
but  the  bail  must  justify.^  When  bail  is  filed  on  the  first  or  second  day  of  the 
term,  an  exception,  entered  after  the  expiration  of  that  term*  will  be  of  no 
validity.3* 

Exception  to  the  bail  should  be  entered  in  the  clerk's  docket,  in  the  form 
following: 

EXCBPnON  TO  BAIL. 

I  hereby  except  to  the  sufficiency  of  the  bail  herein.    [^Daie."] 

J.  S.,  Att'y  for  Pl'ff. 

In  order  lo  complete  the  exception,  it  is  necessary  that  a  written  notice  be 
served  on  the  defendant,  or  his' attorney  of  record,^  otherwise  the  entry  of  the 
exception  will  be  of  no  avail.^  A  veibal  notice  is  not  sufficient.^  And, 
although  the  notice  is  necessary,  yet,  where  special  bail  was  put  in,  and 
excepted  to,  and  the  plaintiff  afterwards  proceeded  in  the  cause  without  any 
justification  or  new  bail,  and  obtained  judgment,  it  was  held  to  be  a  waiver  of 
the  special  bail,  and  that  he  could  not  proceed  against  the  bail  to  whom  he  had 
excepted.^  If  the  special  bail  is  filed  during  the  first  or  second  day  of  the 
term,  a  notice,  served  after  the  expiration  of  the  tenn,  will  be  too  late,  and  the 
bail  will  not  be  compelled  to  justify :  the  exception  will  be  nugatory k^^ 

The  defendant,  by  giving  notice  of  justification,  waives  all  defects  and  omis- 
sions as  to  notice.^ 


(31)  Stat.  653,  $90.  (38)  7  T.  R.  26. 

(3S)  2  Dou^.  467,  n.}  2  East  179.  181, 182.  (39)  1  H.  Bl.  I8O3  9tat  653,  $30$  7  Ohio  Rep. 

(33)  8  Johns.  358.  (Part  1 )  72. 

(34)  5  Cowen  287)  7  Ohio  Rep.  (Fart  2)  210.        (40)  4  Johns.  185. 

(35)  11  East  321.  (41)  Stat.  653,  $30;  7  T.  R.  26. 
(96)  Stat.  653,  $30.                                                 (42)t  1  H.  Bl.  80. 180. 106. 
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Notice  of  ezcepttoB — Justification. 


KOTICfe   OF  EXCEPTION. 

A- 


vs.  i  Court  of  Oommoii  Pteas,  — *-«  Ckntnty; 

Sir:— Pleam  to  take  notioci  that  I  hav^  excepted  to  the  sufficiency  of  the 
special  bail,  put  iQi  in  this  caosoi  aotl  the  exoeptioo  is  doly  entei«d  in  the 
Clerk*s  docket 

J,  S.  Atfy  (bf  PVff. 

A.  A.,  Esq.,  Att'y  for  Def 't. 

8.  JuBtifieaHan  of  foff,  with  Jbm».  The  defetidaikt  must  procttte  h\a  bail 
to  justify,  in  eight  days,  exciusivei  after  eitceptron  taken,  and  notace  thereof 
given,  or  add  o^er  battl,  who  mast  justify  wi^n  eight  days;^ 

Two  days'  notice  of  the  time  of  justification,  or  of  putting  in  new  er 
additional  bail  and  justtficaiion  thereof,  must  be  giTen  by  the  defendant  or  his 
attorney,  to  the  plaintiff  or  his  attorney,  exclusive  of  the  day  it  is  given ;  and 
if  Sunday  intervene,  three  days'  notice  must  be  given.^ 

In  actions  pending  in  the  Supreme  Court,  the  bail  may  justify  by  affidavit  in 
said  court,  or  before  one  of  the  judges  or  clerks  t)iereof,  either  in  term  time  or 
in  vacation.^  la  actions  pending  in  the  Couit  of  Common  Pleas,  the  bail  may 
justify  by  affidavit  in  said  court,  or  before  one  of  the  judges  or  clerks  thereof, 
either  in  term  time  or  in  vacation.^ 

The  affidavit  is  in  general  pcspared  beforehandi  stating  thai  they  ai«  house- 
keepers, or  freeholders,  resident  of  the  county,  and  that  they  are  each  worth  so 
much,  (mentioning  the  sum  they  are  bail  for,)  after  their  just  debts  are  paid.^^ 

If  the  plaintiff's  attorney  appear,  he  has  a  right  to  examine  the  bail,  as  to 
their  qualifications,  which  have  been  before  considered*^®  If  the  bail  be 
deficient  in  any  of  these  requisitest  they  will  of  course  be  rejected.  The  fiaot 
that  the  bail  have  assumed  feigned  names  will  be  a  sufficient  objection.  In 
general^  if  any  fraud  or  malpractice  have  been  lised  in  prooimi^g  the  justifica- 
tion, which  was  not  known  to  the  plaintiff  or  his  attorney  at  the  time,  the 
court  will,  upon  application^  set  aside  the  aUowaUce;  in  whilch  case  the 
plaintiff  may  immediately  proceed  against  the  sheriff,  or  upon  the  bail  bond. 

If  the  bail  do  not  justify,  at  the  time  appointed,  they  wiM  be  constdeied  out 
of  court;  and  when  they  do  justify,  and  are  allowed,  an  order  for  such  allow- 
ance is  made  out,  filed  in  court,  and  a  copy  thereof  served  on  the  plaintiff  or 
his  attorney.^® 


{4S)  Stat.  653,  ^90.  (47)  Stat.  654,  ^ 

(4i)  Id.  653,  ^31.  (4a)  See  ante,  p  170. 

(46)  Id.  65^,  ^3i.  (49)  Stat.  653,  ^2. 

(46)  Id.  654,  $35. 
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NoUee,  affidavit  aad  aUowapoa  of  juttificatioa. 


NOTICE  THAT  BAIL  WUX  JXTSTIFT. 

ate.  V  Court  of  Common  Pleas  — — -  Connty. 

A B ,J 

Sir: — ^Please  to  take  notice,  that  the  special  bait,  (of  whom  you  have  here- 
tofore had  notice  in  fhia  cause,)  will  justify  before  the  clerk  of  said  court  at 
[fi't.']  on  [4*6.3  between  the  hours  of  [^c,  time  andplaee.J 

Yours,  &c* 

A.  A.,  Att*y  for  Deft 
To  J.  S.,  E«q.,  Att*y  for  Prff. 

IDaie.'] 

AFFIDAVIT  OF  iimTFtCATioiff**^(In  case  the  bail  can  juiitify.)^ 


Ys.  vGoart  of  Commmi  Pl6as»  — «—  County. 

C D ,] 

The  State  of  Ohio,  ->—  County,  ss. 

E  F  and  G  ■  R— — ,  tiie  special  bail  in  this  cause,  being  duly 
sworn,  do  each  for  himself  depose,  that  he  is  a  [housekeeper,  or  if  the  caae 
admitif  say:  freeholder,]  resident  of  the  township  of  —  in  said  county,  and 
is  worth  the  sum  of  — — -  {the  amount  in  which  the  bail  is  required^  afler  all 
his  debts  are  paid. 

Sworn,  [^c,  Jurat.']  g         xy 

ORDER  OF  ALLOW AVCE  OF  BAIL,  WHSH  THEY  JVSTIFY  Uf  OPEW  COURT. 


YS.  I 

-D .1 


On  motion  of  Mr.  A.    ■  »  attorney  Cor  the  defendant,  and  on  veadiiig  the 

affidavit  of  A A— -^,  [ths  name  of  the  person  who  made  oath  to  tho 

Mtrviet  of  the  noHce  of  juslification,']  and  notice  thereto  annexed,  filed  herein; 
and  E  ■      F         and  G  H'    ■    ,  the  bail  put  in,  in  this  cause,  having  this 

day  justified  themselvee  in  open  court,  it  is  ordered  that  they  be  aUowed  as 
good  and  sufficient  bail  Cor  the  said  defendant  in  this  action. 

Serve  a  copy  of  the  above  on  the  opposing  counsel.    See  Conn  next  pdge. 

ORDER  OF  ALLOWANCE  OF  BAIL  BT  THE  CLERK. 

A B ^,1 

vs.  >  Court  of  Common  Pleas,      ■     County. 

C D .J 

On  [4^c.]  at  [^c,  the  time  and  place  mentioned  in  the  notice  ofjustifica- 

iOO)  Stat.  664;  (3-1,  55. 
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Notice  of  allowtnee— AddiBg  and  ptttting  in  fresh  Bail. 


iionf"]  upon  reading  the  afBdavit  of  A  A  ,  [the  name  of  theperMon 
who  made  oath  to  the  service  of  the  notice  of  jtutiJUatiorh]  and  notice  theieto 
annexed,  and  on  examination  of  E  F    ■     and  G    ■     H    ■     ,  on  their 

oaths,  &c.,  I  do  order  that  the  said  E2—  F—  and  6——  H— *-,  do  stand  and 


be  allowed  as  good  and  sufficient  bail  for  the  said  defendant  in  this  action. 
Attest:  C C ,  Clerk  of  said  Court 

Annex  a  copy  of  the  notice  of  justification,  and  affidavit  of  service  thereof,  to 
the  above,  file  the  same,  and  serve  the  following  notice  on  the  opposing  counseL 

NOTICE  OF  THE  ALLOWANCE   OF  BAIL. 


ats. 
B- 


i  Court  of  Common  Pleas, 


County. 


C 

A- 

Sir:— Please  to  take  notice  that  the  bail  in  this  cause  have  duly  justified  and 
been  allowed,  as  will  appear  by  the  order  of  allowance,  entered  in  this  cause,  of 
which  the  following  is  a  copy;  [here  copy  the  order  of  aUowanee.'] 

Yours,  ^., 

A A ,  Alt'y  for  Deft. 

To  J S ,  Esq.,  Att'y  for  Prff. 

IDate.-} 

9.  Mdingt  and  putting  in  fresh  bail.  Before  the  time  of  justifying  expires, 
if  the  bail  already  put  in  do  not  mean  to  justify,  others  may  be  added,  who 
must  justify  within  the  eight  days  allowed  the  original  special  bail  to  justify .^^ 
And,  if  one  or  both  of  the  bail  who  come  up  to  justify,  be  rejected,  you  cannot 
add  other  bail  instead  of  them,  but  you  must  put  them  in  as  fresh  bail,  and  give 
notice  accordingly,  for  putting  in  and  justifying  bail,  and  not  simply  of  adding 
bail.^  The  forms  of  proceeding  adopted  in  adding  bail,  are  the  same  as  in  the 
case  of  original  bail,  with  this  exception,  only,  that  they  are  required  to  justify 
without  a  new  exception ;  and  it  is  therefore  necessary  to  insert  in  the  notice 
of  their  having  become  bail,  a  notice  al4o  that  they  will  justify.^ 

The  time  within  which  notice  must  be  given  of  putting  in  new  or  additional 
bail,  and  within  what  time  they  must  justify  have  already  been  stated.^ 

Bail  may  also  be  substituted  when  the  defendant  is  under  the  necessity  of 
calling  his  bail  as  a  witness.^  Where  the  bail  are  added,  the  court  will  order 
an  exoneretur  to  be  entered  on  the  bail  piece.^ 

The  statute  of  this  State  requires  a  recognizance  of  special  bail  to  be  drawn 
out  in  the  form  herein  before  given.^'^  I  believe,  by  the  English  Practice,  the 
recognizance  of  special  bail  is  not  drawn  out  in  form ;  but  the  officer  takes. 


(51)  Slat.  653,  ^. 

{32)  7  Eng.  C.  L.  Rep.  235. 

(53)  Grab.  Pr.  186, 187}  Stat.  663,  ^. 


(54)  See  ante,  p.  172. 

(55)  8  Johns.  407. 

(56)  4  Burr.  2107. 

(57)  Stat.  654;  (33}  ante,  p.  169. 
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A<kUiig  and  putting  in  fresh  Bail. 


oiaily,  the  acknawledgment  of  the  bail,  in  the  fonn  in  snbstance  which  our 
statute  preseribes  for  the  recognizance  of  special  bail,  and  enters  only  in  his 
bail  book  a  memorandum,  thus: 

Easter  Term,  &c. 
In  the  Common  Pleas,  Middlesex,  to  wit : 

Capias  against  C.  D.,  late  of ^  at  the  suit  of  A.  B.,  for  M        ,  upon 

promises  returnable  on  — «— •    Oath  for  jS50« 

Baa,  ir'^'^'i ^^^:- 

iii.  H,  of  —  carpenter. 

Each  of  whom  is  bound  in  iSlOO. 

A.  A.,  Att'y  for  Deft. 

Tdcen  and  acknowledged,  conditionally,  at  my  chambers,  in  Sergant*s  Inn, 
Chancery  lane,  this  — —  day  of     ■    ,  before  me,  — — . 

And  under  the  English  Practice,  if  bail  be  added,  the  following  words, 
**  Added,  R.  S.,  of  ,  com  merchant,*'  is  written  on  the  back  of  the  bail 

piece,  or  in  the  officer^s  bail  book.^ 

The  safest  practice  to  adopt  under  our  statute,  when  bul  are  excepted  to, 
and  the  defendant  intends  either  to  add  bail,  or  to  give  fresh  bail,  is  to  enter  a 
new  recognizance  and  bail  piece. 

MOnC£  THAT  VRESB  BAIL  WILL  BE  GIVBN,  OR  BAIL  ADDED,  &C. 


:} 


ats.  y     Court  of  Common  Pleas,  — -^-^  county. 


Sir:  Please  to  take  notice,  that  £•  F.9  and  6.  H.,  residents  of  —  county, 
will,  on  I  next,  at  ■  ,  between  the  hours  of  — »-  [&c«,3  be  put  in  as  new 
bail,  for  the  defendant  in  ttiis  cause,  in  the  place  of  the  bail  excepted  to,  by 
you ;  or  «ay,  if  they  are  merely  added  to  the  other  baU:  add  themselves  to 
the  bail  already  put  in  for  the  defendant  in  this  cause,]  and  that  they  will  -at 
the  same  time  and  place  justify  themselves  [before  the  clerk  of  the  said  court, 
or  Motff  in  open  court,  ae  the  case  may  be,']  Yours,  du;., 

A.  A.,  Att'y  for  the  Deft. 

To  J.  S.,  Esq.,  Att'y  for  the  PFfT. 
lDaie.2 

The  form  of  the  affidavit  of  the  servtce  of  the  above  notice,^  and  also  the 
affidavit  of  justification,  the  order  of  allowance,  &c.,  can  be  readily  made  out 
from  forms  already  given.^ 

(68)  Arehb.  Cdl.  51.  (59)  Seo  anl«,  p.  163.  (GO)  See  ante,  p.  TO. 
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RECOaNIZANCE  OF  flPECUI.  BAIL,  WHBN  BAH.  IS  APD£X>,  Oft  JRESH  BAIt  TAKEN. 


B. 


:}'" 


vs.  Y    In  Debt  [or  Case,  or  other  action^  as  the  eaee  may  be."] 


The  State  of  Ohio,  — —  county,  to  wit: 

The  plaintiff  haring  ezeepted  to  the  bail  heretofore  taken  herein,  be  it  re- 
membered, that  on  the      ■    day  of         » in  the  year  of  oar  Lord,  one  thous- 
and eight  hundred  and  ,  E.  F.,  G.  H.,  and  L.  M.,  [naming  ettch  of  the 
former  haU  as  you  intend  to  retain^  and  the  baU  tluU  are  added,"]  of  the  county 
of  [fyc.  foUovjing  the  form  ante  p.  169,  to  the  end."} 


The  bail  pieed  m^y  be  in  the  same  fi)cm  as  beiein  befell  giveii,*^  «zoepl  add, 
at  the  end :  '<  The  bail  piece  Jierein  befioie  gixen,  on  Ae  •— «*^  day  of  >  being 
superseded/' 

The  court,  on  motion,  will  order  an  endorsement  to  be  made  on  the  first  bail 
piece,  that  the  bail  are  fully  exonerated  of  their  recogmxance ;  but  this  is  un- 
necessary, as  they  are  of  course  exonerated,^^ 

Sec.  XVI.    common  bail. 

Common  bail  is  in  the  same  form  as  special  bail,  but  differs  from  it  in  this, 
that  the  bail  are  merely  fictitious,  as  John  Doe  and  Bicfaard  Roe,  and  of  course, 
have  none  of  the  incidents  of  special  bail.  It  is  only  allowed  to  the  defendant 
where  he  has  been  discharged  from  arrest,  witliout  bail,  after  the  return  day  of 
the  writ,  as  herein  before  mentioned,^  and  is  necessary,  in  such  case,  to  per^ 
feet  the  appearance  of  the  defendant* 

(61)  See  ante,  p.  170.  (^)  U  OUo  Aep.  92j  9  Pel.  329.  (<i3)  AaIc,  p.  160. 
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SECTION     I.      WHCN  THE  BECLATION  TO  BE   FILED. 

1.   When  suit  is  commenced  by  summons. 
3l    When  suit  is  commenced  by  a  capiat. 

II.      SERTICE  OF  COFT  OF  DECLA&ATIOIT. 


Sec.  I.      WHEN  THE  DECLARATION  TO  BE   FILED. 

1.  When  8uU  is  commenced  by  summons.  Before  declaring,  and  at  the 
appearance  term,  see  that  there  is  no  defect  or  irregularity  in  the  process  or  its 
return,  and  if  there  be,  move  the  court  for  leave  to  amend.  ^ 

If  the  summons  is  returned,  personally  served  by  copy  on  the  defendant,  or 
served  by  copy  left  at  the  usual  place  of  residence  of  the  defendant,^  he  is 
thereby  considered  in  court,  and  may  be  declared  against  accordingly .3  The 
The  plaintiff  cannot  file  his  declaration  in  any  instance,  or  under  any  circum- 
stances, until  the  writ  is  actually  returned  to  the  clerk's  office;  nor  can  he  de- 
clare until  one  or  more  of  the  defendants  have  been  served  with  the  summons 
in  the  manner  above  mentioned,^  unless  indeed  the  defendant  actually  enter  his 
appearance  to  the  suit,  or  has  been  brought  in  by  proclamation. 

The  time  allowed  aAer  the  return  term  of  the  summons  to  file  the  declara- 
tion, is  prescribed  by  the  rules  of  each  circuit.  The  usual  consequence  of  not 
dedaiing  in  time  is  a  judgment  of  non  pros,  or  nonsuit. 

2.  When  suii  is  commenced  by  a  capias.  In  general,  the  plaintiff  is  not 
bound,  nor  is  it  usual  to  declare,  until  the  defendant's  appearance  is  effected. 
This  appearance  is  effected  either  by  putting  in  and  perfecting  special  bail,  or 
filing  common  bail,  or  being  in  the  custody  of  the  sheriff. 


(1)  8m  pod,  Amindmkst.  (3)  Stiit  6fiO,  f  14. 

(2)  Stat  649,  $12.  (4)  Arch.  Pr.  105. 
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In  general,  the  time  limited  for  the  appearance  of  the  defendant  is  the  time 
limited  for  putting  in  special  bail,  which  we  have  already  seen^  must  be  filed  on 
the  return  day  of  the  capias,  or  on  the  succeeding  day. 

Before  the  return,  by  which  is  understood,  not  merely  the  return  day,  but 
the  actual  return  of  the  writ  into  the  clerk's  office,^  the  plaintiff  cannot  declare^ 
He  may,  however,  do  so  at  any  time  after  the  return  of  the  writ,  either  before 
or  afler  appearance.  Upon  or  after  the  return  of  the  writ,  and  before  the  time 
limited  for  the  defendant's  appearance  has  expired,  the  plaintiff  may  file  his 
declaration  de  bene  esse,  that  is,  conditionally,  and  which  becomes  absolute 
npon  ihe  defendant's  appearing.  For  the  purpose  of  declaring  de  bene  esse; 
make  out  your  declaration  in  the  usud  form  and  indorse  upon  it,  *' Filed  de 
bene  esse,"  otherwise  the  filing  will  be  considered  absolute,  or  in  chief,  which- 
will  waive  the  right  to  bail,  or  to  justification,  if  the  bail  have  been  excepted  to.'' 
If  the  declaration  is  filed  de  bene  esse,  and  bail  be  not  put  in  and  perfected,  the 
plaintiff  must  then  suspend  his  proceedings  on  the  declanttion,.  and  proceed 
against  the  sheriff,  or  on  the  bail  bond,  as  before  directed. 

Declaring  de  bene  esse  is  very  unusual  in  our  practice,  as  it  must  be  done 
between  the  return  of  the  writ  and  the  time  limited  for  the  defendant's  appear- 
ance, and  if  not  then  done  the  plaintiff  cannot  file  a  declaration  at  all,  until  the 
defendant  has  appeared,  eiUier  by  filing  special  bail,  appearing  by  consent,  filing 
common  bail,  or  being  in  custody.^  The  plaintiff,  therefore,  should  proceed 
against  the  sheriff,  if  the  defendant  is  not  in  custody,  or  against  the  bail  to  the 
sheriff,  in  order  to  compel  an  appearance,  before  declaring. 

Ailter  the  return  of  the  writ,  and  after  bail  is  put  in  and  justified,  or  an  appear- 
ance entered,  or  the  defendant  in  custody,  or  conmion  bail  filed,  as  may  be 
requisite,  the  plaintiff  must  declare  absolutely. 

After  appearance,  the  plaintiff  must  file  his  declaration  within  the  time  limited 
by  the  rules  of  court,  or  he  will,  in  general,  be  nonsuited. 


8£d.   IL      SERVICE  6W  CH>1^T  6f  DBCtARAliO!!. 

m 

If  the  defendant  is  in  custody,  the  phuntiff  must  fomish  him  with  a  copy  of 
the  declaration  ;^  and,  so  far  as  regards  the  time  allowed  the  ddbndant  to  plead 
thereto,  the  declaration  will  be  considered  as  filed  at  the  time  such  copy  is 
furnished.  If  a  declaration  is  filed  against  a  defendant  in  custody,  and  a  copy 
not  served,  the  declaration  will  be  treated  as  a  nullity.*  In  such  case  an  affida- 
vit of  service,  annexed  to  a  copy  of  the  declaration,  should  b6  filed  in  the  cause. 


(5)  See  ante,  p.  167-8.  (8)  1  Arch.  Pr.  106. 

(6)  3  Caines,  96  (9)  Stat.  6d6,  $i8. 

(7)  4  Johns.  185;   9  Johns.  72;  7  Ohio  Rep. 
(Part  2)  210. 
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Not  in  genera]  necessary—  How  copy  obtained. 


and  if  judgment  is  taken  by  default,  an  entry  on  the  journal  should  be  made 
before  judgment,  in  substance  thus:  "it  appearing  to  the  satisfaction  of  the 
court  that  a  copy  of  the  declaration  filed  herein  was  duly  served  on  the  defend- 
ant, according  to  the  practice  and  rules  of  this  court,  and  the  statute  in  such 
case  made  and  provided,  to  wit,  on"  &c. 

Requiring  a  copy  of  a  declaration  to  be  served  on  the  defendant  if  in  custody, 
is  an  exception  to  the  general  rule ;  for,  in  all  other  cases,  no  copy  of  a  decla- 
ration need  be  served  on  the  defendant,  or  notice  of  the  filing  thereof.  The 
plaintiff  simply  deposits  his  declaration  in  the  hands  of  the  clerk  of  the  court 
or  his  deputy,  at  the  clerk's  office,  and  the  clerk  or  his  deputy  indorses  upon  it 
the  day  when  filed.  The  defendant  is  bound  at  his  peril  to  take  notice  of  the 
fact  that  the  declaration  is  filed,  in  lijce  manner,  for  all  practical  purposes,  as  if 
a  copy  were  served  upon  him.^^  Under  the  rules  of  the  court,  each  party  may 
obtain  a  copy  from  the  clerk  of  the  court,  of  the  pleadings  of  his  adversary,  the 
expense  of  which  is  taxed  in  the  bill  of  costs.^ 

(11)  Stat  670,  $95$  (12)  Sec  ante,  p.  8,  Rule  15. 
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Common  or  usual  form  after  a  writ  of  summons. 


Sec.   I.      GENERAL  FORMS. 


1.  Common  or  usual  form  after  a  writ  of  Emmons  or  capias, 

(a)Cottrt  of  Common  Plea»  [or  Supreme  Court]  of  — y  County. 

Of  the  Term  of  (6) 


in  year  of  our  Lord 


The  State  of  Ohio,  ,(c)    County,  8s.(d)  A.  B.,(«)  [by  J.  S.,  his 


(a)  Perliaps  the  omisiKHi  of  the  words  "  Court  of  which  arote  after  the  first  daj  of  term,  did  not  ae* 

Conunoii  PleaSi"  Slc.,  could  not  be  visited  by  even  crue  until  after  suit  eommenced :  when  in  fact  the 

a  special  demurrer :  the  declaration  beinj^  filed  in  suit  may  have  been  commenced  Umg  after  the  first 

the  clerk's  office  of  the  proper  court.  day  of  the  term. 

Under  our  statute,  the  time  when  a  declaration 

{b)  The  term  is  designated  by  the  month  in  j,  gied  in  a  cause,  must  perhaps  be  judicially 

which  the  first  day  of  the  term  is  required  by  law  noiicedj  Stat.  670,  $95j  so  that  the  English  analo- 

to  be  held.    This  blank  should  therefore  be  filled  ^  ^  proceedings  oie  tenus  aj«  mappUcable. 

by  the  name  of  the  month  in  which  the  first  day  of  Besides,  the  writ,  under  our  pracUce,  forms  a  part 

the  return  term  of  the  writ  was  required  by  law  to  ^f  the  record,  and  indicates,  by  its  date,  the  time 

^  ^^*  when  the  action  was  commenced.    Special  enti- 

Where,  however,  an  alias  summons  or  alias  ^^  ^f  ^  declaraUon  is,  therefore,  imnecessary  m 
capias  issues,  and  a  sole,  or  one  or  more  defend-  ^j^  Q^^.  fo,^  if  ,he  declaraUon  be  entiUed,  gen- 
ants  are  brought  in  by  process  returnable  at  a  ^^^y^  ^^  term,  as  above  directed,  and  the  cause 
subsequent  term,  the  declaraUon  should  be  enUUed  ^f  g^jio,,  accrued  on  a  day  subsequent  to  Uie  first 
of  such  subsequent  term.  day  of  Uiat  term,  it  is  no  ground  of  obJecUon,  if, 

2YC&  of  the  dechraium.  By  the  English  prac-  jn  f^^  ^  g^^  ^„  commenced  after  the  cause  of 
Uce  when  Uie  cause  of  action  arose  after  Uie  first  jy.Uon  accrued.  6  Ohio  Rep.  2Sd;  and  see  8  Cow- 
day  of  Uie  term  m  which  the  writ  was  reUiraable,  ^„^  jqS,  n.5  18  Eng.  C.  L.  Rep.  232$  7  T.  R,  4. 
die  declaraUon  was  required  to  be  enUUed  specially  Under  Uiis  decision,  Uie  enUUing  of  Use  declara- 
of  a  subsequent  day  in  that  term.  ^i^^  answers  none  of  Uie  purposes  in  our  pracUce, 

ThU  special  enUUing  of  Uie  declaraUon  may  be  ^Weh  rendered  it  necessary  in  England;  Aich. 

in  Uie  form  foUowing:  Civil  PI.  84,  85j  and,  inasmuch  as  clerks  indorse 

"July  16, 1844,  in  Uie  Term  of  July,  1844."  ^n  dedaraUons  Uie  time  they  are  filed,  and  Uie 

The  reason  of  Uiis  was,  Uiat  Uie  UUe  of  Uie  term  ^cord  is  made  up,  showing  the  Ume  when  the  de- 

at  Uie  commencement  of  Uie  declaration,  was  con-  claraUon  was  filed  in  Uie  clerk's  office  j  Wil.  Prac. 

sidered  as  a  memorandum  of  Uie  Ume  when  Uie  73;  and  Uie  UUe  of  Uie  declaraUon  is  not,  Uiorefore, 

ptainUff  and  defendant  came  into  court,  and  Uie  properly  carried  into  the  record,  but  should  be 

plainUff  by  word  of  mouUi.  as  was  ancienUy  done,  ^^j^j^  j^  j^is  State ;  see  Yeales  PI.  Sl  Prec.  66; 

alleged  his  cause  of  complaint.    As  Uiis  could  be  Records  in  Saund.  Rep.  pauim ;  it  may  admit  of 

only  done  in  term  Ume,  when  the  defendant  was  j^^j  wheUier  a  mistake  in  enUUing  Uie  declara- 

in  court,  to  bear  Uie  cause  of  complaint,  it  was  ^^  ^f  Uie  proper  term,  or  even  iu  omission  allo- 

raquired  afterwards,  when  pleadings  came  to  be  g^iber^  ^ould  be  made  a  ground  of  objecUon.    If 

reduced  to  wriUng,  that  Uie  declaraUon  should  be  objected  to,  it  may  be  amended  at  any  tune.    1 

enUUed  in  term ;  and  as  Uie  writ  formed  no  part  ig^^  133.  3  j^^ns,  4^.  jq  Id.  119, 219;  1  Wils. 

of  the  record,  the  UUe  of  the  declaration  was  looked  i^g  j^.  2  Wils.  297. 
to  for  the  Ume  when  the  acUon  was  commenced. 

By  another  ficUon,  which  holds  that  there  is  but       (c)  Here  insert  the  name  of  the  county  in  which 

one  day  m  term,  and,  therefore,  where  the  term  is  the  acUon  is  brought.    The  words  **  The  Slate  of 

mentioned,  generally,  it  means  the  first  day  of  the  Ohio,"  are  immaterial,  and  may  be  omitted, 
term,  it  followed  that  a  cause  of  acUon  set  forth       Under  the  pracUce  of  Ohio,  all  actions  except 

in  a  declaration,  enUtled,  generally,  of  a  term  ejectment  are  transitory.    10  Ohio  Rep.  209. 
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CoKUDoo  or  umal  fonn  aAer  a  writ  of  winnnomi. 


Attorney ,(/)  or  in  his  own  proper  person,]  complains  of  C.  D.,(g)  [j^  the 

The  ancient  rule  of  the  common  law,  thai  every  in  this,  aa  in  other  cases  of  like  kind,  by  ''a  Ion; 

material  and  traversable  fact  mu9l  be  laid  with  a  usage."     The  want  of  a  venue  is  cured  by  a 

venue,  was  founded  on  another  ancient  rule  of  the  verdict;  42  Stat.  72,  ^  13  Johns.  450,  per  Sr  kv- 

common  law,  that  the  jury  must  be  summoned  cer,  J. 

from  the  vicinage;  for,  the  Jury  were  selected  firom  In  stating  a  venue  in  the  body  of  a  derlaratjon, 

the  neighborhood  in  which  the  facts  arose,  so  .that  it  must  not  be  forgotten  that  written  contracts  must 

they  might  render  a  verdict  upon  their  own  know-  be  described  according  to  the  truth. . 

ledge  of  the  facts  in  dispute,  and  without  witnesses.  When  the  pleader,  therefore,  undertakes  to  set 

Stephens  PI.  4  Am.  ed.  281, 282,    The  reason  of  out  a  contract  as  having  been  made  at  a  pasticular 

the  [iile  has  long  since  ceased  in  England,  and  place,  and  the  contract  was  made,  and  is  dated, 

never,  existed  in  this  cotmtry.    And  the  rule  itself  out  of  the  county;  in  such  case  the  place  where 

has  been  from  time  to  time  shaken  in  England,  by  the  instrument,  on  its  face,  purports  to  have  been 

4lie  decision  of  the  courts.    When  there  are  sev-  made,  shoidd  be  set  out  eorreotiy,  but  Ibttowed  by 

eral  facts,  yet  if  the  sentences  in  which  they  are  a  videlicet    Thus,  if  a  specialty  purport  to  be 

staled,  are  coupled  with  the  coijunctive  "  and,"  made  in  the  city  of  New  York,  or  any  other  place 

the  venue  laid  in  the  first  allegation  applies  to  aU  than  in  the  county  where  fhe  action  is  brought,  and 

the  &cts.    1  Sannd.  229,  4t  note  2;  Com.  Dig.  the  declaration  describe  the  instrument  as  made  at 

Pleader,  C.  20;  1  Chit.  PI.  6  Am.  ed.  276.    Then  the  coimty  where  the  action  is  brought,  there  is  a 

•came  the  decision,  that  if  any  other  county  be  variance  between  the  mstrument  and  dedaration, 

staled  in  the  body  of  the  declaration,  as  the  place  which,  it  seems,  will  be  fatal  to  the  action.   Co. 

where  the  iacts  therein  stated  took  place,  that,  for  Lit  126,  a.  n.  1;  Stephens  PI.  291;  6  Pick.  412. 

the  benefit  of  the  plaintiff,  might  be  considered  the  In  such  case  the  venue  should  be  averred  thus : 

venue,  and  the  county  in  the  margin  be  rtjected  **  at  -— —  [the  place  tohere  the  inHrumeNt  was  made} 

as  surplusage;  3  T.  R.  987;  or,  if  the  place  only,  to  wit,  at  -**-  [the  county  tohere  the  acHon  it 

and  not  the  county  were  staled  in  the  body  of  the  brought.]  '* 

declaration,  this  might  be  referred  to  the  county  When,  however,  in  a  declaration  on  an  instru- 
in  the  margin,  even  although  the  place  were  stated  ment  in  writing,  no  venue  is  stated  in  the  body  of 
to  be ''  in  the  county  aforesaid,''  and  another  coun-  the  declaration,  but  only  in  the  margin,  and  no 
ty  had  been  before  mentioned;  3  Wils.  340;  2  Wm.  place  is  alledgedat  which  the  instrument  was  exe- 
Bl.  847;  on  the  j|;round  that  the  county  in  the  mar-  cuted,  it  is  no  variance  if  the  instrument  produced 
gin  may  assist  the  plaintiff,  but  shall  not  hurt  him.  in  evidence  bear  date  at  a  difierent  place  from  that 
3  T.  R.  387;  13  Johns.  449.  To  such  shiAs  and  in  which  the  venue  is  thus  laid ;  13  Johns.  44^  5 
absurd  devices  were  the  courts  reduced,  to  evade  Mass.  84;  for,  the  venue  in  the  margin  is  not  such 
the  old  rule,  tmtil,  finally,  they  decided,  that  if  a  a  direct  averment  of  the  place  where  the  contract 
county  were  named  in  the  margin,  it  sufficed,  even  was  made,  as  to  produce  a  variance  between  the 
on  special  demurrer.  21  Eng.  C.  L.  Rep.  319,  declaration  and  contract. 
Syl.;  I  Chit.  PI.  8  Am.  ed.  278;  9  Johns.  81.  Af-  So,  it  is  not  a  variance  to  alledge  that  an  instm- 
terwards,  and  in  accordance  with  the  last  men-  ment,  \4  hich  has  no  place  of  date,  was  made  at  a 
■tioned  decision,  the  new  English  rules  required  the  particular  place,  and  it  is  proved  to  be  made  at  a 
venue  to  be  stated  in  the  margb,  and  forbid  iVi  different  place.  16  Pick.  381. 
statement  in  the  body  of  the  declaration.  In  5  The  town,  city,  or  township,  need  not  be  stated 
Mass.  94,  Paesohs  C.  J.  says:  that  '^venues  in  in  the  venue,  nor  if  stated,  proved.  But  if  the 
Massachusetts  are  of  no  use;  butweholdadecia-  situation  of  land  or  other  real  property  be  de- 
ration without  a  venue,  or  with  a  wrong  one,  as  scribed,  unnecessarily,  m  a  material  averment,  to 
bad  in  form,  when  specially  demurred  to,  for  this  be  situate  in  a  particular  place,  it  S^jbs  the 
cause;  but  for  no  other  reason,  that  I  can  devise,  plaintiff  will  fail  on  the  trial  if  there  be  a  substan- 
•bot  a  long  usage."  A  venue  in  the  body  of  the  tial  mistake.  1  Esp.  Rep.  273;  3  Yeales,  488;  2 
declaration  is  sufficient,  without  being  staled  in  the  B.  &  P.  281 ;  Salk.  385;  6  Pick.  23(h,  6  East.  3SS; 
margin.  2  McLean,  580.  On  the  whole  it  may  II  Id.  226;  Stra.  596;  41  Eng.  C.  L.  Rep.  616;  3 
bo  doubted  whether  any  venue  is  necessary  in  this  Eng.  C.  L.  Rep.  394;  see  4  T.  R.  561,  note; 
State,  except  the  eoimty  at  the  margin  of  the  de-  GrecnI.  Ev.  70. 

claration.    9  Johns.  81.    I  have,  however,  retain-  Where,  however,  in  an  action  on  the  case  for 

ed  in  the  forms,  the  incessant  statement,  and,  what  damage  to  tlie  plaintiflTs  mill,  situated  in  the  coun- 

I  believe,  the  useless  repetition  of  venue,  guided  ty  where  the  action  was  brought,  occasioned  by  a 
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Common  or  u^ua!  form  after  a;  writ  of  summom. 


dtfendani  be  in  adiwl  custody  f  add^  *^m  custody,  ftc.,"i]  in  a  plea  of  (A) 

(1)  See  ante,  p.  161. 16S. 

--  -  ■■  -* 

dam  erected  in  another  county,  but  the  dam  was        (e)  The  plcdniiff'^s  namef  ^.    As  to  correct- 

alledged,  under  a  videlieit,  to  be  in  the  county  ing  in  the  declaration  a  mistake,  in  the  process,  o^ 

where  the  plaintiff's  mill  was  situate,  without  any  (he  plaintiff's  name,  see  post,  Form  No.  3,  of  this 

other  averment  as  to  its  locality,  it  was  held  not  to  Chapter,  and  ante,  page  58. 
be  a  fatal  variance;  for,  the  injury  done  to  the        "the  christian  and  surname,  of  the  parties, 

plaintiff's  mill  was  the  substance  of  the  complaint  should  be  staled.    JO  Ohio  Rep.  263. 
—the  injury  was  thero  done— and  it  was  wholly       The  law  knows  but  one  christian  name,  and  the 

hmnaterial  where  the  obstruction  was  erected.    9  omission  or  insertion  of  a  middle  name,  or  the 

Pick.  69;  and  see  also,  2  East.  497.  initial  letter  of  such  name,  is,  it  seems,  immaterial 

m  all  cases.    14  Pet.  322;  6  Johns.  84;  2  Cowen 

{d)  It  will  be  observed  that  the  iiroidar  "who  463}  3  Peters  7;  1  McLean  32.    But  transposing 

has  been  summoned  to  answer,"  are  omitted  in  christian  names,  as  Richard  James  Jones,  instead 

tte  eommeneemeht  of  the  deelaraiioii.     There  of  James  Richard  Jones,  is,  in  fact,  an  entire  \ 

were  sufficient  grounds  for  thus  reciting  the  service  substitution  of  the  right  name.  5  T.  R.  195.  And 

of  the  writ  in  the  King's  Bench,  and  Common  where  the  plaintiff  described  himself  as  Charles, 

Pleat,  growing  out  of  the  mode  in  which  process  Edmund  Grindall  in  the  affidavit  to  hold  to  bail 

in  England  is  issued,  9lc,    See  2  Saund.  1  n.  I.  and  was  named  Charles  Grindall  in  the  writ  and 

The  writ  there  forms  no  part  of  the  record.    Id.  declaration,  it  was  held  that  there  was  no  affidavit 

lb.;  10  Ohio  Rep.  265.     And  this  recital  was  to  warrant  the  writ;  but,  as  the  defendant  had 

therefore  pr^f^er,  to  show  that  the  court  had  Juris-  given  bail,  the  court  ordered  an  exoneretur  to  be  ' 

diction  of  the  person,  &c.,  of  the  defendant.  Arch,  entered  on  the  bail  piece.    17Eng.  C.  L.  Rep. 

Civil  PI.  91,92.    But,  even  there,  the  recital  is  161.    Junior  or  younger,  is  no  part  of  a  name. 

not  deemed  an  essential  part  of  the  declaration }  10  Afass.  205;  7  Johns.  549;  15  Pick.  7.  9;  1  Pick, 

and  if  in  this  respect  it  vary  from  the  writ,  cannot,  388.    Where,  however,  A.  B.  sued  as  Junior  on 

in  general,  be  pleaded  in  abatement,  oyer  of  the  a  record,  and  declared  upon  it  as  in  favor  of  A.  B., 

writ  not  being  allowed.    1  ChiL  PI.  8  Am.  ed.  but  being  produced  it  was  in  favor  of  A.  B.,  Junior, 

943, 2M',  and  see  1  Salk.  701.    The  rule  is  the  it  was  held  a  variance.  17  Pick.  200.    Butquere, 

same  in  New  York.    17  Wend.  440;  12  Wend,  see  3  Met.  330;   18  Pick.  455.     A  mistake  m 

271 .  spelling  the  name,  if  it  be  idem  sonana,  is  not  ma- 

Althoogh  in  this  Stale  a  defendant  may  crave  ierlal.  10  East  83;  16  Id.  110;  2  Taunt  401. 
oyer  of  the  writ,  10  Ohio  Rep.  265, 266;  6  Id.  388;  It  is  necessary  to  slate  the  names  of  all  the  par- 
yet,  under  our  laws  and  practice,  which  make  the  ties  suing  or  being  sued,  however  numerous  they 
writ  and  return  a  part  of  the  record  in  tlie  cause,  may  be,  and  although  they  constitute  a  trading 
it  is  Just  as  necessary  to  recite  the  writ  at  large,  at  ^rm  or  company,  unless  they  be  incorporated,  or 
the  commencement  of  the  declaration,  which  was  authorized  by  statute  to  sue  as  a  company  or 
anciently  done  in  England ;  Comy.  Dig.  Pleader,  body  by  a  given  title.  A  declaration  commen- 
e.  12}  2  Wils.  394;  and  the  praecipe  also,  as  to  cing  thus :  A.,  B.  0.  &  Co.  complain,  &c.,  may 
redte  the  return.  To  do  cither  would  be  to  recite  be  visited  with  a  plea  in  abatement,  and  it  is  held 
what  before  appears  at  large  in  the  record.  In  in  New  York  that  it  is  bad  on  general  demurrer ; 
Wilcox's  Practice  the  recital  of  the  writ  and  re-  because  it  appears  on  the  face  of  the  declaration 
turn  has  been  very  properly  omitted,  as  in  the  that  there  are  others  who  ought  to  Join.  3  Cai. 
above  form,  but  ^thout  stating  the  reasons  there-  Rep.  170;  10  Ohio  Rep.  266,  per  Wood,  J.  But 
for.  Wil.  Prac.  21.  On  account  of  the  particular  even  when  the  plaintiff  declares  in  a  special  char- 
provistons  of  the  statute  in  certain  cases  in  which  acter,  he  may,  after  giving  his  name  and  showing 
the  defendant  is  in  custody  upon  a  capias,  which  his  character  at  the  commencement  of  the  dcclar- 
are  mentioned  ante  pp.  161, 165;  the  words  ''in  ation,  in  all  the  subsequent  parts  of  his  declara- 
enstody,  &e.,"  are  directed  in  the  above  form  to  be  tion  refer  to  himself  as  the  ''  said  plauitiff,"  with- 
ineerted  at  the  commencement  of  the  declaration,  out  adding,  again,  either  his  name  or  his  special 
when  the  defendant  is  in  actual  custody  of  the  of-  character;  8  Cowen  235;  1  Eng.  C.  L.  Rep.  333. 
ficer,  and  not  out  on  bail ;  but  this,  probal)ly,  is  428. 

unnecessary :  the  statute  perhaps  meaning  that  the       Though  a  different  rule  prevails  in  England,  it 

plamtiff  may  declare  as  if  the  defendant  were  ori-  may  be  doubted  whether,  in  this  State,  a  plaintiff, 

ginally,  and  had  continued,  in  custody.  in  any  case,  can  declare  in  a  diflbrent  character 
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ConunoD  or  usual  fonn  after  a  writ  of  summons.  ^ 

[Here  insert  t/ie  name  of  the  action^  eimply^*  thu$:  Assumpsit,  or  D^(t)  or 

from  that  stated  in  the  praecipe  and  writ;  inasmuch  New  York  pracliee  of  declaring  teparatel^r  against 

as,  in  tliis  State,  not  only  a  defendant  may  crave  parties  jointly  sued,  has  never  been  recognized  in 

oyer  of  the  writ  (10  Ohio  Rep.  265, 266,)  but  the  this  State, 
cause  of  action  must  be  indorsed  upon  it.    StaL 

65''  420.  (yj  The  words  "by  J.  S.,  bis  Attorney,"  or 

If,  therefore,  the  plainUff  'is  named  in  the  mesne  « in  his  own  proper  person,"  may  be  omitted.    1 

process  "as  executor,"  or  other  representaUve  B.  &  P.  366.    AU  persons  except  infants  may  sue 

capacity,  and  he  declare  personally,  or  is  named  ^^  declare  by  attorney.    Infants  must  sue  by 

in  the  mesne  process  as  suing  pereonally,  and  (he  guardian  or  next  friend.    CorporaUons  usually  sue 

indorsement  on  the  writ  shows  a  cause  of  action  by  attorney  appointed  under  dieir  common  seal; 

in  his  representaUve  capacity,  or  as  surviving  5^  the  appointment  need  not  be  under  seal,  nor 

partner,  and  he  declare  on  a  different  cause  of  of  record.    9  Whea.  738. 
action,  the  defendant  could  probably  crave  oyer 

of  the  writ,  &c.,  and  plead  the  matter  in  abate-  <  «  n  >•    1    ..               c     ..             .. 

menu    10OhioRep.S665  Iimea-JSOsSWhea.  W  »</«<^'"«««-    8eeU»p«eedmg»«e, 

45;  1  McLean,  S19.    If  it  were  not  that  the  cause  '           ....      . 

/     .     .          ...                     ^    ■    .       .  Asto  misjomder,  &c.,  m  actions  ex  contractu, 

of  action  IS  requu-ed  by  statute  to  be  mdorsed  on  ,             «        j        .       •  .  -  j       » 

^  ,         ,        ,.■»,.         ,.  see  ante  pairevS;  and  as  tomisiomder,  &c.,  m 

the  process,  perhaps  the  rule  m  England  would  "^  ^  ,.                 ,            ' 

^                     ,  actions  ex  deucto,  see  ante  pace  103. 

be  applicable  here,  to  wit:  that  if  the  process  be  ....          .     rj    1    •       »          l     .u    j 

,  ^       ,  .    .^          ,    ,              .  „  As  to  the  mode  of  declanng,  &c.,  when  (he  dc- 

SCenend  the  plamtin  may  declare  specially,  orm,.,,       .  ,.                        .. 

.    .     *  «      «  ,   «      «*/.  «  .    ««  »^  fendant  has  been  arrested  or  summoned  by  a 

cadrtdroU,   2  Eiig.  G. L. Rep.  336, Syl.3  23  Eng.  .       a    c,^-  r^    .         a  \ 

_  -    _      «,e     ^«-    J    1      •           .       L  i.r  wrong  name,  see  form  4,  of  this  Chapter,  and  nola 

C.  L.  Rep.  316.    The  dcclaraUon  must  probably  ^^7                                           — r--, 

conform  substantially  with  the  writ  and  the  in- 
dorsement thereon.    But  if  the  writ  describe  the 

plaintiff  as  holding  a  representative  character,  (ft)  Tht  form  of  actum.    As  the  statement  of 

without  stating  that  he  sues  ''as  "  such,  (e.  g***at  the  form  of  action  is  a  mere  recital  of  a  matter 

executor,"  but  merely  allodgbg  ''A.  B.  executor,  which  is  shown  by  (he  writ  and  the  declaration, 

&,c,")  it  will  not,  it  seems,  bar  or  prevent  the  plain-  its  omission  at  the  commencement  of  the  declara- 

tjff  from  declaring  personally,  in  his  private  char-  tion  could  not,  probably,  be  visited  by  even  a 

acter.    2  Bla.  R.  722;  1  B.  &;  P.  383,  n.  b.    See  special  demurrer.    1  Chit.  Prec.  2,  a.  n.  (i.) 

ante,  p.  52,  as  to  such  description  in  a  declara-  In  England,  oyer  of  the  writ  cannot  be  de- 

tion.  manded,  and  consequently,  there  was  no  mode  by 

It  is  not  unusual  to  state,  A.  B.,  "the  plain-  which  a  variance  between  the  writ  and  declaration 

TIFF  iir  THIS  SUIT,"  by,  &c.,  complains  of  the  as  to  the  form  of  action,  could  be  taken  advan- 

said  G.  D., "  defendant,"  &c.,  but  this  is  not  ne-  tage  of.    1  Saund.  318  n.  (3.) 

cessary,  although  the  plaintiff  and  defendant  are  Indeed,  before  the  recent  statute,  2  W.  4,e.  39: 

afterwards  called  the  "plaintiff"  and  the  "de-  1  Ghit.  PI.  8  Am.  ed.  704,  the  writ  was  deemed 

fendant "  only,  in  the  declaration.    1  Eng.  C.  L.  merely  process,  and  the  plaintiff  was,  in  general. 

Rep.  333;  1  New  Rep.  289.  at  liberty  to  declare  in  any  form  of  action  which 

It  is  always  advisable  to  describe  the  plaintiff  was  suitable  to  his  case,  without  reference  to  the 

and  defendant  throughout,  by  the  terms  "  the  said  writ.    Since  the  act  of  pariiament,  however,  the 

plaintiff"-^'  the  said  defendant,"  without  repeat-  writ  of  summons,  like  Uie  writ  of  summons  in 

ing  their  names.    2  Ghit.  PI.  8  Am.  ed.  12.  Ohio,  is  the  commencement  of  the  suit. 

In  general,  the  name  of  a  party  no(  mentioned  The  writ,  as  has  already  beCta  staled,  forms  a 

in  the  writ,  cannot  be  added  as  a  plaintiff  in  the  part  of  the  record,  and  oyer  thereof  may  be  crav- 

declaration.    The  only  case,  perhaps,  in  which  it  ed.    10  Ohio  Rep.  265,  266.    The  indorsement 

has  been  allowed,  was  where  the  plaintiff  had  de-  upon  the  writ  of  the  cause  of  action  also  forms  a 

dared  in  a  representative  capacity,  and  omitted  a  part  of  the  record,  and  it  is  clear  that  the  cause  of 

co-representative,  and  where,  without  such  allow-  action  set  forth  in  the  declaration  must  pursue, 

ance,  the  statute  of  limitations  would  have  barred  substantially,  the  cause  of  action  specified  in  the 

the  action.    1  Ghit.  Prec.  2  n.  (e.)    In  general,  indorsement.    See  note  {I )  post        By  adhering 

therefore,  if  a  party  not  named  in  the  writ  be  added  to  this  last  rule,  and  at  the  same  time  permitting 

in  the  declaration,  the  proceeding  will  be  set  aside  the  defendant  to  declare  upon  Uie  cause  of  action 

for  irregularity.    1  B.  &  P.  383.    The  English  and  set  forth  in  the  indorsement,  lu  any  form  of  action 
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Commoii  or  usual  foinn  aAer  a.  writ  of  sunimpii^  or  capias. 


OoYenant,  or  DetMUii^y.  <^  T]H>ver,(/)  9f  SejAavtm  or  tbe  Case,  or  Tv$«j)as«.(ft)2, 

hB  nay  ehooae,  eon^nol  pi^sdice  tin  datedani,  (i)  The  andem  ibim  of  the  coanMneeaieDLoC 

But  whether  this  caab9  done  or  not,  is  not  porbeips  a  deolaiaiion  ia  Debt,  nut  thus:  '^A.  B.  com- 

entirely  settled  in  this  State.    In  the  case  of  Aus*  plains  of  C  D.,  being,  Ax.,  of  a  plea  that  he  ren* 

tin  V.  Hayden,  6  Ohio  Rep.  388,  wliere  in  Case  dor  to  the  said  A.  B.  the  sum  of—  dollars,  law- 

before  a  Justice  the  plaintiff  declared  in  Tfespass  fnl  money,  &c.,  wfaicb  he  owes  to,  and  anjostly 

191  the  Common  PleMf  ^  ^  defendini  crayiod  <|«ti»ins  Itoqi,  the  siy^  A.  B.    I^or  thai  whereas," 

oyer  of  the  transcript,  and  plead  the  variance  in  •  &e.    Tbe  ,old  authorities  require^  tbe  blank  in 

abatement,  on  appeal.  Wood,  J.,  in  delivering  the  the  commencement  to  be  filled  with  the  aggregate 

opinion  of  the  court,  says:  "In  Newland  on  Con-  of  all  the  sums  contained  in  the  several  counts. 

ixadSf  it  ia  said  t|te  dnckunti^i^  is.  only  an  enltigr  9n|  Mw  doe^ine  qp  l«ngnr  psevaib  in  England, 

ed  exposition  of  the  writ,  and  the  plaintiff  may  so  II  East  6^  1  Saund.  288,  n.  1}  1  H.  Bla.  251. 

far  vary  from  the  writ,  in  declaring,  as  to  go  from  The  above  words:  "which  he  owes  to  and  un- 

Assumpsit  to  Debt  and  e  converto;  but  not  (rofo.  justly  detains  iren^  hi,m,''  i^  termed  the  debit  and 

contract  to  tort    Reasoning  from  analogy,  thcn^  detinet.     Very  grave  distinctions  formeriy  pre- 

tbe  plamtiff  may  change  from  Trespass  to  Case,  vailed  as  to  when  tbe  declaration  should  be  in  the 

or  e  tomperto:  vid^ahhongh  thart  ii  no  positive  debit  and  delinet, o»  the  detuMt  only,    in  Eng- 

or  writt<ni  rule  to  sanction  it,  it  is  known  to  have  land,  the  distinction,  evra  in  cases  of  executors  and 

been  the  practice  in  some  of  the  eircuits  in  this  administraton,  is  not  now  noticed.    In  Collett  v. 

Stale,  to  penait  the  ehangn  liom  one  speeies  of  CoUett,  Z  DowL  P,  C.  211,  Cit.  1  Chit,  Pme.  2, 

contract  or  toft  to  another,  ibr  many  years,  and  e,  n.  (n),  where  the  defendant  demurred  specially 

snch  we  thing  to  be  the  law ;  but  whether  a  va-  to  a  declaration  enlarging  him  in  the  debit  and  det- 

rianee  fitmi  contract  to  tort,  or  tort  to  contract,  in  inet,  the  court  gaVe  judgment  for  tbe  plahitiff,  ob- 

SDch  eases,  would  be  sustained,  is  nnnecesary  to  serving  that  the  allegation  might  be  rejected.  Bee 

be  decided  m  this  case."     Yet,  in  the  case  of  also  U  East  62.    The  distinction  is  not  regarded 

Smitherton  r.  Owens,  Wright  tf74>  where  tbe  plain-  in  Massachusetts,  5  Dane's  Ab.  102)  and  under 

tiff  sued  the  defendant  in  debt,  and  declared  in  our  statute  defining  the  duties  of  executess  and 

assumpsit,  and  took  judgment  b>'  default,  thft  ndmiaistratorsy  it  can  have  no  application.    Wil. 

court,  on  error,  reversed  the  judgment  prqn.  82^  88,  a.    The  ense  in  11  East  62,  in  the 

In  England  the  courts  require,  under  their  rules,  opinion  of  Chitty,  sen.,  wamntfKts  discontinuance, 

that  tbe  statement  of  the  form  of  action  mentioned  2  Chit  PI.  8  Am.  ed.  383,  n.  (p),  and  the  above 

in  the  summons  or  capias,  to  be  strictly  followed  eited  eane  of  CotteU  v,  Cottett,  sinee  decktod, 

in  tbe  intiodnetoiy  pa^  of  the  dedamtion.    23  saaetiens  thai  opinion.    It  was,  therafoie,oait«ed 

Eng.  C.  L.  Rep.  417.    And  this  no  doubt  should  m  the  forms  m  Wilcox's  Praetiee,  and  hae  been 

be  the  rule  here,  were  it  not  that,  unlike  the  English  also  omitted  in  the  above  fom.    In  the  recent  re- 

praeliee,  the  cause  of  action  is  required  by  statute  Ibrms  of  pleading  m  England,  no  direetkms  are 

to  be  mdeised  on  the  writ    ChiUy,  jr.,  (1  Chit  given  an  to  this  part  of  a  deelaiaiio%  and  yet  it 

Prec  2,  b,  a.  (i),  lemaiks,  tb^  "tbe  rule  requiring  in  is  staled  by  Chitty,  jr.,  1  CMttys  Pree.  2,  b,  n. 

the  declaration  strict  conformity  with  t|w  writ,  in  |l),  thai  it  would  be  sirfteiet  to  say,  ''ma  plea 

reference  to  the  form  of  action,  has  been  ibund  vei^  of  Debt,"  only,  as  inihe  above  (ban.    Indeed,  H 

ineonvenieat  in  praetiee,  and  perhape  might  be  the  English  eoiirta  required  the  recital  to  be 

jodwiously  altered  j  every  useful  pqipoBCt  seems  insened,  it  wookl  be  no  authority  for  iu  use  here, 

to  be  answered  by  an  indorsement  on  tbe  process  for  it  is  not  a  reoital  of  any  writ  or  praecipe  under 

of  the  nature  of  the  claim.''    In  the  absenee  of  our  praetiee,  and  if  it  were,  the  writ  here  forms  a 

any  decision  directly  upon  this  subject,  it  is  safest  part  of  the  record,  and  so,  the  recital  wonhl  bo 

to  ibilow  the  writ  ia  the  commencement  of  the  a  repetttioa  of  the  reeoid.    Seed  Ohio  Rep.  473. 
declaration,  especially  where  the  defendant  ia 

held  to  bail;  for  if  tbe  court  hokl  that  the  writ  (;')  Trover  Is  aa  aetioa  oa  the  Caae,  aad  the 

maet  be  strictly  followed  ia  this  respect,  (which  I  plaintiff  may  issoe  his  writ  and  declare  m  trover 

do  ant  tUnk  they  will  do,)  the  plaintiff,  by  dedar-  as  <'  a  plea  of  the  Case."    He  may  alao  issoe  bis 

mg  ia  a  foim  of  action  dilierent  firom  that  men-  writ  aad  declare  in  '^  a  plea  of  Trover."    In  ac- 

tkmed  in  the  writ,  may,  as  we  shall  hereaAer  see,  tions  for  sfamder  aad  libel|  it  wiU  not  be  nnpioper 

disofaaige  the  bail.     Sae  i  Chit  PI.  Ah  Am.  ed.  to  describe  the  form  of  the  aetron  to  be  '<  aa  ae- 

^  228.  tion  of  slander,"  or  **  libel/'  in  the  writ  aad  dedar- 
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When  mmt  of  Defendants  not  found. 

■  i  ■        *  "  ■■■■  I  I  -  -       .       .11      ....  ■  II-..  Ml  ,  .      ,1..      ,1  ■  ,  ^ 

For  that  whereas  [£fere  9iaie  the  nAfeei  matter ^  or  cauee  ofaetion{l).  Lawe 
mU  the  word  ** whereas*'  ^  the  actum  is  7Vespcw««  Begin  a  second  or 
substqtient  eauni,  thus:  And  whereas  also,  exeqiU  m  TVespass^  in  tiMch  the 
second  count  begins:  And  also  lor  that  Conehtde  the  declaration  thas:{fn) 
To  the  damage  of  the  plamtiff*  of  ■  ■  ■■  [Here  insert  the  amount  of  damages 
stated  in  the  Praec^e{n)']  dollars;  and  therefore  he  brings  his  suit,  dtc.(o)* 

[Jidd  prrfert^  if  the  action  be  by  an  executor  or  adnUnistralori  see  post  No, 
1  to  7  of  2d  Sec.  of  this  Chapter. 


2.  Deelairatim  when  the  writ  is  retumed  serted  ae  to  one  or  more  defend- 

ants,  and  not  found  as  to  others^ 

Court  of  Common  Pleas  of  —  County: 

Of  the  Term  of  — —  in  the  year  of  our  Lord 

The  Stale  of  Ohio  «— -  County,  as.  A.  B.  sued  out  a  writ  of  [sanunons 

(1)  Stat  656,  $5S,  fiS;  ante,  pp.  118, 15a 

alioo,  IImmi^  more  propeiiy  deteibed  as  a  pksa  of  tion,  as  a  promissory  note,  and  also  for  monc/ 

the  Case.    1  Chit  Free.  2  b,  n.  (i),  2  c.  (q)  j  Wil.  had  and  received,  or  the  Uke,  the  plaintiff  may  de- 

Prac,  148.    When  the  writ  was  in  trespass  on  daro  upon,  and  prove,  noi  only  the  specific  cause 

the  Case,  and  the  indorsement  on  it  was  special,  of  aetion  menitonKl  in  the  indonementy  but  also 

en  a  promissoiy  note,  it  was  held  that  the  writ  those  varioos  other  causes  of  action  lefemd  to  in 

wasgeod.    1  McLean  319.  the  indorsement  in  senenl  terns. 

(*)  This  form  applies  to  actions  for  assault  and  («)  fo  Trespass  the  conclusion  varies ;  sec  post 

false  imprisonmeot,  &c.    The  writ  need  not  be  Trespass.    And  see  forms  of  conchisions  in  ac- 

reeited  as  is  generally  done  m  the  old  forms  in  ^^^  ^y  and  against  particular  persons,  as  Ad- 

trespass.    1  Saund.  818,  a,  n.  (3).  ministrators,  dec.,  post.  No.  1  to  7,  of  2d  scc- 

(/)  The  eanse  of  action  set  forth  in  the  declam.  tion  of  thU  Chapter, 

tion  mast  c«fom,sabstantiatty,  with  the  eanseof  („)  if  the  amoiml  inwrted  here  he  gieaicr  tbm 

action  specified  in  the  indonement  upon  the  writ  0,3  amount  m  the  writ,  and  ihe  verdict  finds  less 

If,  therefore,  the  indorsement  co  the  writsets  forth  aamages  than  the  writ,  it  is  good.    2  Cro.  GJSj 

thai  the  action  is  brought  00  a  Judgment,  and  ^^^^  j^  Pleader,  C.  84.    So,  if  it  finds  greatr 

notlnngmore,a«lthepfaunliffdecfauesoiiajudg.  er,and theplamtiffrenntsthesuiphis.  2Cfo.l28. 

meat,  and  also  on  a  shnpto  contract  deb^  the  de-  And  when  the  jury  give  greater  damages  than  the 

fondant  may  pfoad  to  the  count  on  the  judgment}  p^iinuir  has  declared  for,  it  may  also  be  cored  by 

and  the  court,  on  motion,  wiU  strike  out  the  count  entering  a  remittitur  of  the  surplus  before  judg. 

on  the  simple  contract.    But  the  plaintiff  may  da-  ^^^^^    yelv.455  2Stra.  lliamt.    Butifjudg- 

dare,  m  various  couats,  for  the  cause  of  action  ^^^  ^  entered  for  more  damages  than  are  laid 

specified  in  the  indorsement)  and,  for  that  pur-  -^  ^  declaration,  it  is  errors  2  Blac.  Rep.  1300; 

pose,  may,  add  the  common  counts,  or  file  as  hie  5  Ohio  Rep.  269$  but  die  court  on  error  may,  per- 

declaration  the  coaunon  counts  alone,  where  the  ^^^  ^  condition  that  the  plaintiff  remits  the  cx- 

indorsemenleo  the  writ  stales  a  specific  cause  of  ^^  ^^^  judgment  for  the  amount  kud  tnthe 

action,  as  a  note,  and  does  not  mention  the  com-  dedaraUon.    6  Ohio  Rep.  269. 
men  counts,    8  Ohio  Rep.  63ft.    And  where  the 

mdorsement  stales  aepecific  cause  of  action  ahmoy  (o)  ^Et  UMie  prodndt  tectum."    The  aeeta 

and  common  counts,  or  the  like,  which  are  not  or  suit,  were^  anciently,  persons  reqaired  to  be 

nMBtianed  in  the  nidorsament,  are  added  to  the  preduced  to  bear  tostimaBy  to  the  truth  of  the 

dedaialion,  the  plaintiff  will  not  be  penaitted  to  plaintiff's  allegations.  Staph.  PI.  439.    It  ismem 

pfowe,  under  the  counts  so  added,  a  cause  of  ae-  foim,  and  nsay  be  onutted.    Pledges  to  proaecmey 

taoa  different  and  distinct  from  thai  which  is  in*  at  the  conclusion  of  a  declaratioo,  are  discontin- 

dorsed  upon  the  writ.    If,  however,  the  indorse-  ned  in  inland,  and  are  not  inserted  in  this  State, 

ment  upon  the  writ  is  for  a  specific  cause  of  ac-  See  4  Johns.  190;  6  Ohio  Rep.  473. 
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or  capias  ad  i68pondenduin2  herein  against  G.  D.,  E.  F.  aud  G.  Hm  the  defend- 
ants in  said  writ  named,  to  which  tlie  sheriff  of  said  county  has  returned  not 
found,  as  to  the  said  E.  F*  and  G.  H.,(a)  and  thereupon  the  said  A.  B.  [by  jf.  S., 
his  attorney,  or  in  his  own  proper  per8on,3  complains  of  the  said  C.  D.(6)  in,a 
plea  of  [Here  name  the  aetum  as  directed  in  the  preceding  formJ]  For  that 
wh&reas,  [Here  state  the  cause  of  action  and  breach^  in  like  manner  as  if  all 
the  defendants  had  been  served;  naming  them  **  the  said  defendants  in  the  said 
writ  named,"  if  there  be  too  numj  to  eonvenientljf  describe  by  name.  Conr 
elude  as  directed  in  preceding  form.'} 


3.  Declaration  by  a  plaintiff  who  sues  by  a  wrong  name.{c) 

Court  of  Common  Pleas  of  -—  county : 

Of  the  Term  of  —  in  the  yesx  of  our  Ijord 
The  State  of  Ohio  ——  county,  ss.  E.  B.  [the  reai  name,"]  the  plaintiff  in 
this  action,  at  whose  suit,  by  l|ie  name  of  A,  B.,  C.  D.  the  defendant  in  this 
action,  [was  arrested,  or  was  summoned]  in  this  suit,  [by  J.  8*,  his  aUomey, 
or  in  his  own  proper  person,]  complains  of  the  said  C.  I).(ft)  in  a  plea  of  [Here 
name  the  action^  and  proceed  and  conclude  as  in  the  first  fornix  ante  p.  181. 
Describe  the  plaintiff  by  the  terms  *«the  said  plaintiff,"  throughout.'] 


4.  Dedaration  against  a  defendant  who  is  sued  by  a  wrong  name.^i) 

Court  of  Common  Pleas  of  —  County: 

Of  the  Term  of  —  in  the  year  of  our  Lord  ■■  ■ 
The  State  of  Ohio  <— ^  County,  ss.  A.  B.  [by  J.  S.,  his  attorney,  or  in  his 
own  proper  person,]  complains  of  C.  D.(^)  [the  real  mim^]  who  [was  arrested, 
or  was  summoned]  at  the  suit  of  tlie  said  A.  6„  by  the  name  of  E.  D.  in  a 
plea  of  [Here  name  the  actionJ]  For  that  wliercas  [Ate,  describe  the  defend- 
ani  by  the  terms  ^the  said  defendant,"  throughout;  and  eonehtdet  4*^.,  as  in 
the  first  form,  ante  p.  186.] 

{a)  The  itatule  (Stnt.  668,  ^)  requires  a  gag-  448.  As  we  have  already  seen,  (ante  pp.  160, 169) 

gestion  only  in  the  declaration  of  the  return  made  when  suit  is  commenced  by  capias,  the  defendant 

on  the  writ  as  to  the  defendants  not  served.    Tho  may  take  advantage  of  a  misnomer  by  motion, 

TCtam  makes  a  part  of  the  record,  and  shows  that  before  plea, 

the  party  declared  against  was  sorvod.  If  the  defendant  enter  special  bail  by  his  right 

{b)  If  the  defendant  is  in  actual  custo<ly,  add,  «>*«»^»  generally,  that  is,  without  noticing  die  mis- 

"in  custody,  &.C.''   See  ante,  p.  183,  n.  (d.)  nomer,  the  plaintiff  may  declare  against  him  in 

.  „  ...  «»   «  ^,.    n       .->  *he  above  form;  and,  in  such  case  the  defemlaot 

le)  See  aiito,pp.  6B, £9;  8  Ohio  Rep.  174.  ...   .  _/  . .  '  •  ^        ,.  . 

^  '  trr      r     w  r  ^^^J^  neither  set  aside  the  capias  or  other  proceed- 

{d)  As  to  a  Sfmumer,  The  usual  mode  of  taking  ings,  nor  plead  the  misnomer  in  abatement.    1  B. 

advantage  of  a  misnomer,  is  by  plea  in  abate-  &  P.  645. 

meat;  3  East  167;  Bac.  Ab.  Misnomer,  F.*,t  Wils.  If  the  defendant  desires  to  take  advantage  of 

367;  1  McLean  319;  1  Eng.  C.  L.  Rep.  330;  10  the  misnomer  by  plea  in  abatement,  he  should  en- 

Oliio  Rep.  263;  and  this  is  in  general  the  only  ter  special  bail  in  his  right  name,  as  having  been 

mode  of  taking  advantage  of  it  when  suit  is  com-  arrested  by  the  name  in  the  writ,  as  herein  before 

menced  by  summons.    Tidd,  9  Lond.  cd.  447,  directed.     See  ante  p.  169.     In  such  case  he 


lie  coMMEN6iaif£Nl*6  aKd  'conclusions. 

Upon  an  Appeal  or  Ceitionri. 

5*  Declaration  where  the  action  it  brought  into  court  by  appeal  or  cer- 

tiorari» 

Court  of  Common  Pleas  of  —  County: 

Of  the  Term  of (d)  In  (he  year  of  our  Lord  — — 

The  State  of  Ohio  —  County,  8s.(6)  A.  B.,  hy  J.  S.,  his  Attorney,  [or 
iti  his  own  proper  peison]  complains  of  C.  D.  in  a  plea  o({c)  [Here  insert  the 
natne  of  the  action,  simpiy,  as  Erected  ante,  page  184.»]  For  that 
whereas  [Here  itate  the  subject  matter  or  cause  of  action,  mentioned  in 
the  bill  of  particulars  fUed  brfore  tks  Justice,  beginmng  a  second  county  and 
concluding  as  tRreetedinfirstform^  ante  page  186.] 

waives  bis  motion  to  discharge  the  bail  to  the  (a)  HepriaiertUielertiiai'wIuc^tbe  titeteripl 

sherifi;  aiM  lo  file  centeoo  bail,  aacl  ea^  lake  ad-  was  Sled  dn  (he-appeal,  or  the  judgment  Was  i«- 

vaatage  ci  the  misnomer  by  plea  in  abalenMDt  veised  on  eertiorari.    See  note  {b)  ante  p.  181. 
only.    4  Cowen  148. 

If  the  defendant  has  entered  special  bail  in  the  ^^^  ^  practice  prevails  to  some  extent,  of  re- 
wrong  name  as  sued,  the  plaintiff  should  declare  ^^i^^  ,t  ^  commcBCement  6f  the  dcclaraiioa, 
in  such  wrong  name,  without  noticing  the  misno-  ,|^  ^^^^  {„  wWch  the  caiMo  came  into  court,  ihw, 
mer  in  the  declaration,  and  the  defendant  will  be  ^^  at  (b)  in  the  above  form: 
estop|>ed  as  before  stated,  from  pleading  the  mis-  a.,  d,  -s 
nomer  in  abatement.    See  ante,  p.  169.  vs.   >In  [ilsiilaipiiC.] 

If  the  suit  is  commenced  by  summons,  and  the  ^*  ^* ) 

defendant  does  not  appear  to  the  action,  it-iftiH  Th*«  <»"9«  »  ^'^^^  »*<>  *^'»  c<«rt  hy  appeal 

not  avail  the  plaintiff  any  thing  to  declare  in  the  ^^^  il.e  docket  of  G.  H.,  a  justice  of  the  peace  in 

above  fomij  but  by  appearing  and  not  pleadmg  "wl  for  the  ioWBihipi>r  -^^ in  said  envnty,  and 

in  abatement,  the  defendant  waives  a  misnomer.  *»»«feupon  the  said  A.  B.  by,  &c. 

3  T.  R.  611j  2  New  Rep.  132;  Tidd.  9  Load.  ed.  B"*  *'»  "  unnecessary.   The  transcript  is  a 

447, 448;  Wright,  2<)0,  '762.    As  lo  what  is  an  ap-  pwt  of  <!»«  record.    6  Ohio  Rep.  388.    If  there 

pearance,  see  ante,  p.  118.  ^  ^  transcript,  a  doclaraUM  cannot  be  filed;  if 

The  following  have  been  held  to  be  miandmeM;  ^«*«  ^  <»*«»  »^ '"  shown,  conclusively,  hy  the  files 

RaJpb  for  Randall;  Randiilphus  for  Randalphus,  "»<^  re^o'*^'  ^*»»*»<>"'  ^y  recital  of  the  fact  in  the 

Bac.  Ab.  fifisnomer  A.;  Agnes  for  Anne,  2  Roll,  commencement  of  the  declaration. 
Ab.  136;  Shakepear  for  Shakespeare,  10  East  88; 

Richard  James  for  James  Rkhard,  5  T.  R.  196;  (c)  Here  insert  the  name  of  the  action  staledia 

Sibcl  for  Isabella,  I  Saund.  PI.  fit  Ev.  II;  Grantis  the  transcript. 

for  Gerardus,  4  Cowen  148.  The  original  process  issued  by  the  Justice  is 

If  the  defendant  be  called  -and  known  as  well  not  a  part  of  the  record  before  the  Court  of  Com- 
by  one  name  as  the  other,  or  there  be  only  an  in-  mon  Pleas  on  appeal,  and  oyer  thereof  cannot  be 
accuracy  in  the  spelling,  so  that  the  name  is  idem  craved;  consequently  a  variance  between  it  and 
sonans,  the  defect  will  not  avail  liim  for  any  pur-  the  declaration  cannot  be  taken  advantage  of  by 
pose.  1  Ohio  Rep.  60.  A  misnomer  as  to  one  of  plea  in  abatement  6  Ohio  Rep.  388.  But  the 
several  defendants,  cannot  be  taken  advantage  of,  transcript  filed  on  the  appeal  is  a  part  of  the  re- 
but by  himself.  1  Saund.  PI.  fib  Ev.  11.  But  a  cord,  and  oyer  thereof  can  be  craved,  id.  lb. 
misnomer  of  the  wife  may  be  pleaded  by  both  Notwithstanding  this,  the  plaintiffmay  so  fer  vary 
husband  and  wife,  though  he  must  also  separately  from  the  Iraascript  in  declaring,  as  to  90  from  as- 
plcad  the  misnomer  of  himself.    6  Co.  64.  b.  sumptit  to  debt,  and  e  convers<H  but  whether  a 

The  above  remarks  will  be  understood  to  apply  variance  from  contract  to  tort,  or  from  tort  to  con- 
to  the  pleadings  and  process  shnply;  for,  a  misno-  tract,  would  be  allowed,  where  it  appeared  that 
mcr  may  in  many  cases  prove  fetal  in  the  stale-  the  declaration  was  for  the  same  cause  of  action 
mcnt  of  a  contract.  set  forth  in  the  pkuaitfiTs  bill  of  particulan,  is 

As  to  amendment  in  cases  of  misnomer,  see  peihaps,  still  an  open  question.    6  Ohb  Rep.  388. 

AMERDMENTr  If  the  couft  pemitled  the  plaintiff,  in  all  cases,  to 
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When  some  ol  plaindfi  or  defnidants  have  died  aSler  writ  issued,  See, 

6.  Conmentement  ^f.Dedarcttum  vfhere  one  af  (he  phiniiff^s.died  after 

the  isiuing'of  the  tmf.(rf) 

^omrt'of 'Common  Ploas  6f  ^ — Cmmt^: 

'Of  ithe  Term  of  -^-«^'tn  ^e  yeftr  of  our  Lord  -«-!-—  • 
The  State  of  Ohio  -*^-  County,  ss.  .  A.  B.  [by  J.  S.,  his  attorney,  or  in 
his  own  proper  person]  complains  of  C.  D.,(6)  who  has  been  [summoned  or 
arrested,^.,]  to  taswer  the  said 'A.  B*,  ttd^dne-E.  F.,  who  died  af^  the 
issuing  of  the  writ  of  [summons  or  capias  ad  respondendum]  at  the  suit  of  the 
Mid  A*  B»t  md  the  said.£..F.>]n'.hiBiifetime,'innhis«cause,«to  wit^on-the  v-^^ 
[^.]  which  the  said  C.  D.  doth  not  deny,  of  a  plea  of  [Zfere  name  the 
aeiion,']  For  that  whereas  [Proceedwintheftmns  at  themokofa  9Ur9i9ing 
eroMorf  4rC;''po$tJ] 


7.  T%e  ISke^  where  oneof'^Ae  d^fenidawts  died  after  4ke  umAng  nf  the 

wrii.{d) 

Court  of  CoaiffienPleeB  of  — —  County: 

Of  the  Term  of  — —  in  the  year  of  our  Lord  -~-  . 
The  State  of  Oltio  — — •  County,  ss.    A.  B.  [by  J.  S.,  his  attorney,  or  in 
^his  own  proper  person]  eompkins  of  C.  Dm(^)  who  has  been  [summoned  or 
arrested]  to  answer  the  said  A«J3.»  by  virtue-^f  a  writ  issued  in  tliis  cause,,  on 
the  [&c.]  against  the  said.C.  D.,  and  one-E.  F.  •  who  died  after  ^.issu- 

ingof  said  writ,  to  wit, -en -the -^r — [6^]  which  the  said  C./D.  doth  not 
deny,  of  a  plea  of  [&c.] 

deelare  in  an  ftetion  ex  deKeto,  where  the  action  of  declaring  is  adopted  in  England.    1  Chit.  Free, 

bdow  was  ex  contractu,  the  right  of  the  defend-  16;  see  2  Chit.  PI.  8  Am.  ed.  14,  16.    By  onr 

ant  to  set  off  miglit  l>e  precluded  in  Abe  court  'praefice  no  isyue  roll  or  other  record  is  made  up, 

above,  and  thus  aflect  the  question  of  costs,  even  upon  which  the  suggestion  of  the  death  could  be 

though  the  court  required  the  plaintiff  to  deelare  wade  lutiUhe  caoaois  detennined. 

tor,  and  to  eonine  his  proof  to,  the  cause  of  ae«  If  the  -death  occur  after  writ  issued,  it  may 

Horn  set  forth  m  his  bill  of  particulars.    But  where  be  suggested  on  the  journal  of  the  court,  or  at 

the  change  from  contract  to  tort,  or  f#om  tort  to  '  the  commencement  of  the  next  pleading  aAer  the 

contract,  would  not  impair  the  defendants  defence,  death,  as  in  the  aboye  form.    If  the  hist  mentiotf- 

m  cUs,  or  in  any  other  lespeot,  there  seena  to  be  ed  eouise  bo  pursued,  which  will  oAen  prevent 

no  good  reason  why  the  plaintiff  may  not*  declare  delay  in  filing  pleadings,  the  suggestion  of  the 

in  any  form  of  action  he  may  choose,  provided  the  death  appears  upon  the  face  of  the  issue  when 

declaration  is  for  the  same  caose  of  action  set  made  up,  and  thus  passes  into  the  record.    Sue  h 

-fctlh  is  the  bill  of  panJeuUva.  ia  the  English  prmtiee,  and  it  appears  in  evfry 

respect  applicable  bore.    2  Arch.  Prac.;  1st  ecL, 

(4^  We  have  already  seen,  (Ante,  p.  101,)  that  268$  2d  ed.  294. 

the  statute  provides,  (Stat.  668,  ^,)  that  when  If  the  death  occur  after  issue  joined,  it  is  sog- 

'there  are  two  or  more  plaintafls  or  defendants^  and  gesied  upon  the  journal  of  the  court,  in  the  Satm 

one  or  more  die  leaving  surviring  parties,  a  sug-  heraiaafier  given,  post,  vol.  2. 
gestioa  of  the  death  is  made  upon  the  record,  and 

the  cause  proceeds.    This  statute  is  copied  from  (c)  See  note  {b),  ante,  p.  187. 
8  It  9  W.  d«  e.  1 1  ^7,  under  which  the  above  form 
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By  SB  Adminutratdr  or  Ezeeutor. 

8.  Form  of  Dedara&m  hf  or  agoiaut  a  surviwing  plaintiff  or  defondaKty 

tohen  (he  death  occurred  before  writ  issued. 

In  this  case^  the  oommenoement  and  coocliisioii  will  be  in  the  comnMm  fon# 
ante  page  181.    As  to  the  bodjr  of  tlie  deolaration,  see  fonns  in  Assumpsit. 


Sbc«  IL    III  AcnoKs  n  akd  AeAomr  rAKnccujk  fbssons. 

I.  Commencement  and  conduaion  of  a  Dedaratwm  by  an  Adminiairator. 

Ooert  of  Common  Pleas  of  r— ^  coonty : 

Of  the  Term  of  ■■,  in  the  year  of  out  Lord  ' 
The  State  of  Ohio,  ■  County,  ss.  A.  B.,  administrator  of  the  goods  and 
estate  which  were  of  O.  H.,  deceased,  at  the  time  of  his  death,  who  died  intes- 
tte,  [by  J.  S.,  his  attorney,  or  in  his  own  proper  person,]  complains  of  C.  D^ 
(a)  in  a  plea  of  —  [The  name  of  the  action^  ante,  p.  184.]  For  thai, 
whereas,  [State  the  cause  of  action  as  in  the  forms  herecfier  given,  and  con- 
clude thusr\  To  the  damage  of  the  plaintiff,  as  administrator  as  aforesaid,  of  — » 
ddtara ;  and  thereupon  he  brings  suit,  ^.  And  the  plaintiff  brings  here  into 
court,  the  letters  of  administration  of  the  goods  and  estate  which  were  of  the 
said  G.  H.,  at  the  time  of  his  death,  and  which  letters  were,  after  Uie  death  of 
the  said  G.  H.,  to  wit.,  on  the         '  day  of  ,  A.  D.  — *-,*granted  to  the 

plaintiff  by  the  Court  of  Common  Pleas,  of  ■  county,  Ohio,  in  due  form  of 
law,  and  give  sufficient  eridence  to  the  said  court  here,  of  the  said  grant  of  ad- 
ministration to  the  plaintiff. 


2.   Declaration  by  an  Executor, 

Court  of  Common  Pleas  of  county: 

Of  the  Term  of in  the  year  of  our  Ijord 

The  State  of  Ohio, county,  ss.     A.  B.,  executor  of  the  last  will  and 

testament  of  G.  H.,  deceased,  by  J.  S.,  his  attorney,  complains  of  C.  D.,  (a)  in 
a  plea  of  [The  name  of  the  action^  For  that,  whereas,  [Here  state  the  cause 
of  action.  Conclude :]  to  tlie  damage  of  the  plaintiff,  as  executor  as  aforesaid, 
of  dollars,  and  thereupon  he  sues,  &c.     And  the  plaintiff  brings  into 

court  here,  letters  testamentary  of  the  said  G.  H.,  deceased,  which  were,  aftisr 
the  decease  of  the  said  G.  H.,  to  wit,  on  [&c.]  granted  in  due  form  of  law  by 

the  Court  of  Common  Pleas  of county,  Ohio,  whereby  it  appears  to  the 

court  here,*  that  the  plaintiff  is  executor  of  the  last  wiU  and  testament  of  the 
said  G.  H.,  and  hath  the  execution  thereof,  dtc. 

(a)  See  note  {b),  ante,  p.  187. 


COMMENOEMBNT  01*  DECLARATTONa  Wh 


By  surviving  Executor— Adtntiiistrotor  with  will  annexed,  &c. 


Declaration  hy  a  surviving  Ececutor. 

The  form  is  like  the  preceding,  except  that  the  Plaintiff  ia  to  te  called 
•«miTvt¥iDg  Execator/*  The  pr6fert  unU  be  as  st^ra  to  the  asterisk,  etnd  then 
proceed:']  that  the  plaintHf  and  one  O.  P.  [or  **the  said  O.  P.,"  if  a  promise 
is  laid  in  the  body  of  the  declaration  to  have  been  made  to  him  md  the  platn- 
tiff';']  in  the  life  time  of  the  said  O.  P.  were  executors  of  the  last  will  and  Casta' 
ment  of  the  said  6.  H.,  deceased ;  with  this,  that  the  said  plaintiff  will  verify  that 
the  said  O.  P.  is  deceased,  and  that  the  plaintiff  is  the  sunriving  oxecatot  of  the 
laeMriU  and  testament^  the  said  6«  H.,  and  hath  the  execution  thereof,  &c. 


3.  Dedaratum  by  an  Administratorf  with  the  unU  annexed^  no  executor 

being  appointed,  Sfc. 

Court  of  Common  Pleas,  of  —  County : 

Of  the  Term  of  ■  ,  in  the  year  of  our  Lord,  — — 
The  State  of  Ohio,  — — •  County,  ss.  A.  B.,  administrator  of  the  goods  and 
estatOt  which  were  of  G.  H*,  deceased,  with  the  last  will  and  testament  of  the 
■aid  6.  H«,  annexed,  by  J«  S.,  his  attorney,  complains,  [j^c,  as  btfore.  Add 
prqfert  as  in  No.  if  antSfpage  IM,  stating  that  the  letters  are  produced  **vrith 
tbB  last  will  and  testament  of  the  said  G.  H.,  annexed/'] 


4.  Declaration  by  an  Administrator^  vnth  the  wiU  annexed ,  of  goods  left 

unadministered  by  an  executor ,  deceased. 

Conrt  of  Common  Pleas  of  —  County: 

Of  the  Term  of in  (he  year  of  our  Lord  — -• 

The  State  of  Ohio,  ——  County,  ss.  A.  B.,  administrator,  with  the  last 
win  and  testament  of  G.  H.,  deceased,  annexed,  of  the  goods  and  estate  which 
were  of  the  said  G.  H.,  at  the  time  of  his  death,  left  unadministered  by  O.  P., 
deceased,  who  in  his  life  time,  and  at  the  time  of  his  death,  was  executor  of  the 
said  will,  by  J.  6.,  his  attoney,  complains  of  C.  D*,  [^c,  as  btfore  directed. 
Add  prof ert,  thus:]  And  the  plaintiff  brings  here  into  court  tlie  letters  testa*' 
mentary  of  the  said  G,  H.,  whereby  it  appears,  that  the  said  O.  P.  was  execu- 
tor of  Ae  last  will  and  testament  of  the  said  G.  H«,  and  had  the  execution 
thereof,  Aas.  And  the  plaintiff  also  brings  here  into  court,  the  letters  of  ad- 
ministration of  the  goods  and  estate  which  were  of  the  said  G.  H.,  at  the  time 
of  his  death,  left  unadministered  by  the  said  O.  P.,  executor,  as  aforesaid,  with 
the  said  will  annexed,  and  which  letters,  with  the  said  will  annexed,  were,  after* 


/ 
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By  Admiuistrator,  duang  minorily  of  Eiecutor— By  Administrator  de  bonis  non. 


the  deaths  of  the  said  6.  H.  and  0.  P.,  to  wit :  on  the day  of 

— ,  granted  to  the  plaintiff  by  the  Court  <^  Common  Pleas,  of 

Ohio,  in  4ue  feno  of  law,  and  give  sufficieut  endence  to  the  aai4  court  heve,  of 

the  said  grant  of  administration  to  the  j^aintiff* 


5.  Bedaration  hy  an  AdmmUtrui^  dunng  the  mmonhf  of  mn  EooeaUor. 

Court  of  Common  Pleas,  of  *^»^  Cenvljr: 

OftheTeinief<^^*i»>iatlie}oeBirofoiirLoaDd,-M»w^  . 
The  State  of  Ohio,  ——  County,  ss,  A.  B.,  administrator  of  the  goods  and 
estate,  which  were  of  6.  H.,  decease,  &rthe  time  of  his  death,  during  the  mi- 
nority of  L.  M.,  an  infant  under  the  age  of  twenty  one  years,  who  is  executor 
of  the  last  will  and  testament  of  the  said  G.  H.,  by  T,  GK,  his  {]^.,  at  h^knre  du 
reded.  TTu  prof ert  will  heihasi]  And  the  pbinciff  brings  here  into  court  the 
letters  of  administration  of  all  and  singular  the  goods  and  estate  which  were  of 
the  said  6.  H.,  at  tlie  time  of  his  death;  and  which  letters  were,  after  dicr 

death  of  the  said  6.  H.,  to  wit:  on  the —— day  of ,  A.  D.  , 

granted  by  the  Court  of  Common  Pleas  t>f  ■-  county,  Ohio,  to  the  plaintiff, 
during  the  minority  of  the  said  L.  M.,  the  executor  named  in  the  wtU  of  the 
said  G.  H.,  and  which  give  sufficient  eridenee  to  the  said  court  here,  of  said 
grant  of  administration ;  with  this,  that  the  plaintiff  wiU  verify  that  the  said  L. 
M.  is  still  an  infant  within  the  age  of  twenty  one  yean,  to  wit:  of  the  age  of 
years. 


6.  By  an  AdminittnUoTf  of  goodt  Jefi  madminiitercd  by  an  Adminis' 

traior  removed  by  the  court. 

Court  of  Common  Pleas  of  ••—  County: 

Of  the  Term  of  — f^-  in  the  year  of  our  Lord  < — -- 
The  State  of  Ohio  «— —  County,  as.  A.  B.  administrator  of  tlic  goods  and 
estate  which  were  of  G.  H.,  deceased,  at  the  time  of  his  death*  left  unadminis- 
tcred  by  0.  P.,  former  administrator,  who  hath  been  removed,  by  J,  8.,  his  [<$-c. 
proceed  a$  directed  in  preceding  fomu.  Add  prtftri  tkuB^']  And  the 
plaintiff  brings  here  into  court  the  letters  of  administration  of  the  goods  and 
estate  which  were  of  the  said  G.  H.  at  the  time  of  hie  death,  left  unadminia- 
tered  by  the  said  0.  P.,  .and  which  letters  were  afier  the  death  of  the  said  G. 
H«9  and  ailer  the  removal  by  the  court  of  the  said  O.  P^  as  said  administrator, 
to  wit:  on  the  — —  day  of  -^—  A.  D.  — — ,  granted  to  the  plaintiff  by  tlie 
Court  of  Common  Pleas  of  — ^*  County,  Ohio,  in  due  form  of  law,  and  give 
suificient  evidence  to  the  Court  here  of  the  said  grant  of  admini«t*atio4  to  the 
plaintiff. 
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Agaiu:it  Exr.  or  Admr.— By  and  a(^inst  Infant — Husband  and  Wife — By  Com'r  of  Insolvents. 

7.  Against  an  Executor  or  Administrator. 

Follow  the  preceding  jFbrm,  No.  1,  ante  p.  181,  except  where  the  name  of 
tlie  executor  occurs^  give  him  this  title:  ^*  Executor  of  the  last  will  and  testa- 
ment of  6.  II.,  deceased;'*  if  an  administrator  give  him  this  title:  '*  adminis- 
trator of  the  goods  and  estate  which  were  of  G.  H.,  deceased/'  For  body  of 
declaraliony  ^c.  see^  forms^  post. 


8.  Declaration  by  an  Infant. 

Court  of  Common  Pleas  of County: 

Of  the  Term  of  —  in  the  year  of  our  Lord 

The  State  of  Ohio  —  County,  ss.  A.  B.,  by  E.  F.,  who  is  admitted  by 
the  court  here  to  prosecute  for  the  said  A.  B.,  who  is  an  infant  within  the  age 
of  twenfy-ime  years(a)  as  the  next  friend  of  the  said  A.  B.,  complains  of  {JSrc.^ 
proceed  and  conclude  as  in  the  first  form^  ante  p.  181.] 


9.  Against  an  Infant. 
The  form  is  precisely  as  ustial,  not  noticing  the  infancy. 


10,  By  or  against  Husband  and  Wife. 

As  in  the  usual  form,  describing  husband  and  toife,  as  "A.  B.  and  J.  [the 
eJiristian  name  only  of  the  wife']  his  wife  :*'  [conclude  in  a  declaration  by 
Husband  and  wife:']  to  the  damage  of  the  plaintifrs,(6) dollars,  and  there- 
upon they  sue,  &c. 


11.  Declaration  by  the  Commissioner  of  Insolvents.^ 

Court  of  Common  Pleas  of  —  County: 

Of  the  Term  of  —  in  the  year  of  our  Ijord 

The  Slate  of  Ohio  County,  ss.     A.  B.,  Commissioner  of  Insolvents 

in  and  for  [said^  county,  and  assignee  of  the  estate  and  ejects  of  E.  F.,  here- 
tofore an  insolvent  debtor,  and  who  hath  heretofore  applied  for  his  discharge, 
&c.,  and  duly  assigned  his  estate  and  effects  before  the  commencement  of  this 

(a)  Tbis  averment  is  neeessary.  8  Cowon  235.  inurrcr,  and  may  be  reversed  on  error.  8  Biackf. 
See  t  Saund.  117,  f.  n.  1$  and  ante  pp.  fi6.  68.         3835  Z  Ld.  Raym.  1^. 

[b)  If  the  declaration  conclude  to  the  damage  (I)  Stat.  442,  $11}  ante,  p.  35.  41.  As  to  suits 
of  the  husband  alone,  where  the  cause  of  action  under  tlio  act  of  1824,  see  Wright  722}  6  Ohio 
would  survive  to  the  wife,  it  will  be  bad  on  dc-    Rep.  271. 
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Bjr  GoaidiaA  of  an  idiot,  looatie  or  inraae  person. 

suit,  to  the  said  A.  B.,  as  said  commissioner,  under  the  laws  of  this  state,  for, 
and  relating  to,  the  relief  of  insolvent  debtors,  to  wit,  at  said  county,  complains 
of  O.  D.  in  a  piea  of  f^*^.,  proceed  as  directed^  post.  Chap.  12,  ate.  5,  conclude  .*] 
to  the  damage  of  the  plaintiff  as  commissioner  of  insolvents,  and  assignee  as 
aforesaid  of  — — -  dollars;  and  therefore  he  brings  his  suit,  ^c. 


12.  Declaration  by  the  Guardian  of  an  idiot ,  lunatiCy  or  insane  person.(c) 

Court  of  Common  Pleas  of County: 

Of  the  Term  of  — —  in  the  year  of  our  Lord  — • 
The  State  of  Ohio  — — ^  County^  ss.  A.  B.,  Guardian  of  one  E.  F.,  [an 
insane  per8on,3  (who  heretofore,  to  wit,  on  f&c]  at  [&c.]  upon  inquest  then 
and  (here  duly  had  under  the  laws  of  this  state  relating  to  idiots,  lunatica,  and 
insane  persons,  4^.,  was  found  and  adjudged  to  be  [zn  idiot  or  a  lunatic  or  an 
insane  person]  and  the  said  A.  B.,  afterwards,  to  wit,  on  [&c.]  at  £&c.]  was  duly 
appointed  and  qualified,  under  said  laws,  guardian  of  said  E.  F.,  by  and  at  a 
special  session  of  the  Court  of  Common  Pleas  of  [said]  county  then  and  there 
held ;  and  which  said  guardianship,  and  finding  of  said  inquest  from  thence, 
hitherto  remains,  and  still  continues  unreversed  and  unrevoked,)  [by  J.  S.,  his 
attorney,  or  in  his  own  proper  person,]  complains  of  C.  D.,  in  a  plea  [^^c,  as 


{c)  In  the  case  of  Wagemaa,  guaidiaO;  dte.  9.  George  HcBlahsn,  esquife,  one  of  the  associate 

Drown,  decided  by  the  Sopreme  Court  on  the  judges  of  said  county,  for  tJie  purpose  of  trying 

circuit,  (1844,)  and  reported  in  1  Western  Law  whether  the  said  Charles  Robinson,  sen.,  was  or 

Joornal,  464,  ii  was  held  that  the  guardian  of  a  was  not  insane,  upon  which  such  proceedings 

lunatic  must  sue  in  his  own  name,  (hough  it  is  were  had,  that  the  said  Charles  Robinson,  sen., 

otlierwise  in  the  case  of  a  minor.    The  declara-  was  then  and  there  found  aud  adjudged  to  be  in- 

tion  in  the  case  was  as  follows :  sane;  which  finding  yet  femains  in  full  force,  and 

"  John  Wageman,  guardian  of  Charies  Robin-  unreversed.    And  afterwards,  to  wit :  on  the  — — , 

son,  senior,  an  insane  person,  complains  of  John  at  said  county,  the  said  John  Wageman  was  duly 

M.  Brown,  in  a  piea  of  assumpsit;  for  that  where-  appointed  by  the  Court  of  Conunon  Pleas  in  and 

as,  on  the  — — ,  at  said  county,  one  HoUey  Raper  for  said  county,  guardian  for  the  said  Charies 

made  his  certain  promissory  note  in  writing,  c^  Robinson,  sen.,  and  gave  bond  and  was  qualified 

that  date,  and  then  and  there  delivered  the  same  as  such  guardian,  in  due  form  of  law.    Of  which 

to  the  aaid  John  M.  Brown,  and  theroby  pronused  insanity,  inquest  and  appointment,  the  said  John 

|o  pay  U>  the  order  of  John  M.  Brown,  ten  hun-  M.  Brown  then  and  there  had  notice.    Yet  the 

drcd  and  eighty -dollars,  for  value  received,  twelve  said  Raper  did  not  pay  the  amount  of  said  note, 

months  after  the  date  thereof,  which  period  has  although  the  same  was  duly  presented  to  him  for 

now  elapsed ;  and  afterwards,  to  wit :  on  the  -f—— ,  payment,  when  it  became  due,  and  the  said  John 

at  said  county,  the  said  John  M.  Brown  indorsed  M.  Brown  had  then  and  there  waived  notice  of 

the  same  to  the  said  Charles  Robinson,  sen.,  aud  nonpayment.    And  the  said  Brown,  afterwards, 

then  and  there  delivered  the  same  to  the  said  to  wit :  on  the ,  at  said  county,  in  considera- 

Charles.    And  whereas  afterwards,  to  wit :  on  the  tion  of  the  premises,  then  and  there  promised  to 

-^— ,  at  said  county,  tlie  said  Charles  became,  pay  the  amount  of  said  note,  to  the  said  John 

and  was  and  yet  continues  to  be,  insane;  and  so  Wagenuaif  gttardian  at  aforesaid f  on  request,  yet 

being  insane,  afterwards,  to  wit :  on  the         ,  at  he  has  not  done  so.'' 
said  county,  an  inquest  was  duly  held,  before 


OF  DECLARATION&  195 


By  and  against  a  Township,  County,  &c.— By  an  Informer. 


in  ike  common  form.  The  sialement  of  the  cause  of  action,  and  breach  can 
be  readily  made  out  by  a  modification  of  the  form  of  declaring  by  an  Mmin- 
istrator;  caneltule:']  To  the  damage  of  the  plaintifi*,  as  Guardian  as  aforesaid,  of 
dollars;  and  therefore  he  brings  his  suit,  &c. 


13.  Declaration  by  and  against  the  Township ,  County ,  fyc. 

The  commencement  and  conclusion  is  in  the  common  form,  ante  page  181. 

The  only  doubt  that  can  arise,  is  as  to  the  name  to  be  used.^ 

Name  the  party  thus : 

The  County  Commissioners,  under  Statute  205,  §7,  and  generally,  *«The 
Board  of  Commissioners  of  [^The  name  of  the  County, "]  County/'    Perhaps  if 

named  thus:  **The  County  Commissioners  of County,"  it  could  not  be 

objected  to,  but  the  other  conforms  more  strictly  with  their  corporate  statutory 
name.^ 

A  civil  township  thus:  "The  Trustees  of  Township,"  in  said  County .^ 

The  Trustees  of  an  original  surveyed  Township  thus:  **The  Trustees  of 
8eh€N>l  Section  16,  Township  — ,  Range  ■  ,  in  —  Township,  — — 
County,"  filling  the  blanks  with  the  correct  description.  In  the  above  cases, 
the  names  of  the  incumbents  in  office  should  be  omitted. 

Officers  authorized  to  sue  officially  in  their  own  names,  and  who  are  not 
made  a  body  politic  and  corporate,  should  probably  sue  in  their  individual  name 
and  name  of  office,  as  dius:  "A.  B.,  Supervisor  of  Roads  and  Highways,  in 

and  for  District  No.  — — ,  in  the  Township  of ,  in  said  County," 

unless  the  provisions  of  the  statute  expressly  or  constructively  require  them  to 
sue  in  their  name  of  office  only.^ 


14.  Declaration  by  an  Liformer* 

Court  of  Common  Pleas  of  — —  County: 

Of  tlie  Term  of  — ,  in  the  year  of  our  Lord 
The  State  of  Ohio,  — —  County,  ss.  A.  B.,  who  sues  as  well  for  [The 
State  of  Ohio,  naming  the  Corporation,  or  party  entitled  to  the  penally,  or  a 
part  tliereof]  as  for  himself,  in  this  behalf,  [by  J.  8.,  his  attorney,  or  in  his 
own  proper  person,3  complains  of  C.  D.,  in  a  plea  of  [Debt.]  For  that, 
whereas,  [j^c.  Conclude,  (omitting  the  usual  words,  ^*to  the  damage  of  the 
plaintiff,  of  — *-  dollars,''^)  thus:"]  And  thereupon,  the  plaintiff,  who  sues  as 
aforesaid,  sues,  &c. 


(1)  See  ante,  p.  55;  Angel  St,  Amen  on  Corp.        (S)  8tat.  206,  ^1-,   see  S  Obio  Rep.  S273  6  Id 
2(i  ed.,  GO.  63;  10  Co.  126)  7  Mass.  441.  184;  8  Id.  174. 

(3)  3  Ohio  Rep.  2:27;  5  Id.  184}  8  Id.  17t. 
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DECLARATIONS  IN  ASSUMPSIT.(a) 

SECTIOir  I.      THE   COMMON  INDEBITATUS   COUNTS. 
II.      ADMINISTRATORS    BY   AND   AGAINST. 

1.  By  an  Administrator  on  promisefl  to  the  Intestata 

2.  By  an  Administrator  laying^  a  debt  to  the  Intestate,  and  a  promifle 

to  the  plaintiff. 

(a)  It  is  proper  to  state  here  that  the  followinjr  of  such  miods,  they  were  submitted  to  the  consid- 

Ipriiis  are  selected  from  various  works  of  prccc-  cralion  of,  and  were  sanctioned  by,  the  Eug^ith 

dents  and  reported  cases,  and  I  do  not  feel  my-  bench.    3  Chit.  PI.,  8  Am.  ed.,  1409. 

self  responsible  for  their  accuracy.  It  might  seem  unnecessary  to  say  any  thing 

The  forms  leecntly  prescribed  by  the  English  "o^  to  recommend  these  forms  of  declaniions 

judges,  and  those  smce  made  up  by  the  late  io-  «<>  ^  «">  but  that  authority  may  be  added  to 

seph  Chitty,  jr.,  have  been  incorporated  into  this  a«««rtion,  the  reader  is  referred  to  the  form  of  a 

work,  so  far  as  the  same  are  applicable  to  our  declaration  upon  a  promissory  note,  (post,  sec.  32, 

practice.  ^  ^*^  Chapter,)  where  the  authorities  for  leaving 

_       .                          ,            .        ^  ^ ..      .    .  out  the  verbiace  of  the  old  form  are  collected. 

Fees  m  proportion  to  the  number  of  folios,  had  ^       ,  ,                          .  ^       .    .    •       • 

'.            , .  ,                      ,        .  One  of  the  most  common  defects  m  declarations 

ever  tended  lo  muluply  counts,  and  render  ver-  .                 ....                                     .     . . 

.,_..,                 --  m  assumpsit,  is  in  the  averments  connected  with 

bose  the  pleadmn  m  the  Ennish  courts.    Hence,  .                      ^  . 

,  .  .the  statement  of  the  consideration. 


averments  and  statements,  and  even  counts,  such 
as  the  quantum  meruit  and  quautum  valtbasUf  re 


When  the  consideration  stated  is  passed,  as 


....      .  .     ^.  _^  thus: ''in  consideration  that  the  plaintiff  had"  dec, 

peatedly  declared  by  the  courts  as  unnecessary,  .  ,  .... 

'^  .      .  .     J    i.  .  \  the  act  thus  averred  to  have  been  done  must  be 

were  tenaciously  retained,  for  no  other  apparent      ,  ...         ...      i^.^.. 

.  ,,    .  L       ^  /.  •■      •     ».  «I*o  stated  to  have  been  done  "  at  the  defendant's 

reason  than  to  swell  the  number  of  folios  m  the  w     i  q    «h  em       /t\'  7  J  K      r7.  r 

bill  of  costs. until  the  British  Pariiament  author-  \^^  .  *  ^^  ««,.««     «1  •   '.,  ' 

..._.,.,,  .  ,  _^  .  Wend.  647:  ao  Johns.  28.    The  request  itself  may 

ized  the  English  Judges  to  mterfere,  and  save  ..,..'  .     .       ...  ,  , 

.      °  , .     ,      ,.     .                          r».u  be  implied  from  the  beneficial  nature  of  the  con- 
suitors   from   this   legalized    oppression.      The  . ,     \         ,«  ,  ,       «-«         «»t  w  l       <mo    ii- 

.     ^  .         t     r     r  J  J     -.1.  sideration.    10  Johns.  243;  see  17  Johns.  378}  16 

judges,  m  their  work  of  reform,  proceeded  with  ,  ,        «  ,    ^    «„„      ,      ' 

:.    ^    V        ,,    ,       ,       J    : .    •  ,       Ti^'  Johns.,  2d  ed.,  283  n.  (a). 

the  caution  of  learned  and  prudent  junsts.    Their-      ,,^'_  .j,^  j_, ./J. 

forms  of  declarations  are  in  accordance  with  the 

old  and  well  established  principles  of  pleading. 

Averments  and  statements  which  had  theretofore 


When  the  declaration  avers  that "  in  considera- 
tion that  the  said  plaintiff  would,"  &.C.,  there  must 
be  a  further  averment  that  the  plaintiff  done  the 


,  I     •.  ,•     I  J  I     .u  •         J       act,  as  thus:  *' and  the  plaintiff  aflerwards,  to  wit, 

been  auiliontatively  pronounced  by  their  prede-         '       ,      ,.,...«•  ^    .    . 

''  '^  1        • .  J         on  [&C.1  at  rdtc]  did,"  &c.,  setting  forth  the  per- 

ccssors  as  unnecessary,  are,  in  general,  omited.        «  ^  ,  . .       . 

formance  of  the  consideration. 

These  forms  were  drawn  by  the  late  Lord        If  the  promise  of  the  defendant  was  in  consid- 

Tcnterden,*  one  of  the  most  distinguislied  law-  eration  of  a  promise  on  the  part  of  the  plaintiff, 

yers  and  pleaders  of  his  time,  and  were  submitted,  the  promises  should  be  laid  as  concurrent,  thus : 

ttcfore  their  adoption,  to  the  late  Joseph  Chitty,  "In  consideration  that  the  plaintiff  then  and  there 

sen.,  with  a  view  to  strike  out  every  allegation,  promised  the  defendant  to  [teiting  out  the  act  to  be 

even  to  a  word,  the  omission  of  which  would  not  done,]  he,  the  said  defendant,  tlien  and  there  prom- 

Ruhjcct  cither  of  tlie  forms  to  a  sustainable  special  ised  the  plaintiff  to,''  setting  out  what  the  defend- 

dcmurrer.    AAer  passing  the  deliberate  scrutiny  ant  was  to  do.     1  Caines  Rep.  583 j  12  Johns.  397. 

*A  uni^lo  rpiMik  dropped  by  Lord  Tn.dtiTAtn  in  the  our  nf  Meaniker  t.  Tttrrer   (10  Eag.  C.  L.  Re|>.  300)  itaow*  OaI  he  «•»  «  cale  te- 
f Of  nn :  "  It  u  v«y  ttDwite  ti  drpart  fnuu  tlie  comma  ooiuw  of  preocdeata." 
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3.  By  an  AdHiinistrator  on  a  cause  of  action  arising  after  the  Intes> 

tate's  death. 

4.  Against  an  Administrator  on  promises  by  the  Intestate. 

5.  Against  an  Administrator  laying  a  debt  from  the  Intestate,  and  a 

promise  by  the  Administrator. 

6.  Against  an  Administrator  on  a  cause  of  action  arising  after  the 

Intestates  death. 

III.  AGENT. 

1.  On  a  note  made  by  an  Agent. 

2.  Against  an  Agent  for  not  accounting  for  goods,  &rC.,  intrusted  to 

him  to  sell. 

3.  For  not  using  due  care  in  selling  goods. 

4.  For  not  obeying  the  orders  of  his  Principal  in  selling  goods. 

5.  For  selling  part  of  goods  at  less  than  the  stated  prices ;  for  not 

accounting  for  those  sold ;  and  not  delivering  up  the  remainder. 

6.  Against  an  Auctioneer  for  selling  on  credit 

7.  Against  the  Captain  of  a  ship,  or  an  Agent,  at  the  suit  of  the 

Owner,  for  not  procuring  a  sufficient  cargo. 

8.  Second  count  for  not  properly  stowing  the  cargo. 

9.  Against  a  shipping  Broker,  the  proprietor  of  a  shipping  office,  for 

not  forwarding  plaintiff's  goods  by  a  vessel  proceeding  to  another 
port 

10.  Against  the  Payee  of  a  Bill  of  fixchange  (drawn  by  the  Plaintiff 

on  a  third  person,  and  indorsed  by  defendant,)  for  not  taking  up 
the  bill  with  money  paid  to  him  by  the  plaintiff  for  that  purpose, 
whereby  the  plaintiff  was  sued  on  the  bilL 

11.  Against  an  Agent  on  his  implied  promise  that  he  had  authority 

from  his  principal  to  sell  goods  to  the  plaintiff 
13,    By  a  Principal  against  his  del  credere  Agent,  on  his  guarantee. 

IV.  AOISTMERT. 

V.     ABBIONEE   OF    AN  INSOLVENT  DEBTOR. 

VI.  ATTORNETS,  BY  AND  AGAINST. 

1.  Against  an  Attorney  for  not  obtaining  a  judgment  as  soon  as  he 

ought  to  have  done. 

2.  General  count  against  an  Attorney  for  negligence  in  conducting 

an  action  at  the  Plaintiff^s  suit  against  a  third  person. 

3.  General  count  against  «n  Attorney,  for  negligence  in  defending 

a  cause  at  the  trial. 
4    Against  an  Attorney  (employed  to  conduct  an  action  against  an- 
other attorney  for  negligence,)  for  carelessly  omitting  to  adduce 
proper  evidence,  whereby  plaintiff  was  nonsuited. 

VII.  AWARDS. 

1.  Upon  an  Award  or  Umpirage  made  in  pursuance  of  a  written  or 
parol  agreement  or  submission  between  the  parties  where  the 
time  for  making  the  award  was  prolonged. 

S.    Indebitatus  count  on  an  Award. 

3.    Indebitatus  count  on  an  Umpirage. 

Vlli.      BAILEES. 

1.    Against  a  Bailee  for  reward  (viz :  a  watchmaker)  for  not  using 
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due  care  in  repairixig  the  fifoods,  for  not  taking  care  of  them ; 
and  for  not  returning  them  on  request,  (in  one  count) 

IX.      BILLS   OF   EXCHAIfOE. 

L  Drawer,  being  Payee,  against  Acceptor. 

3.  Drawer,  not  being  Payee,  and  having  taken  up  the  Bill  against 
AcceptCNT. 

3.  Payee,  not  being  Drawer,  against  Acceptor. 

4.  Indorsee  against  Acceptor. 

5.  Payee  against  Drawer,  being  a  de&ult  in  acceptance. 

6.  Indorsee  against  Drawer — deikult  acceptance.. 

7.  Indorsee  against  Indorser — default  acceptance. 

8.  Indorsee  against  Drawer — default  of  payment  by  Drawee. 

9.  Indorsee  against  Indorser —  default  payment  by  Drawee. 

10.  Holder  against  the  Drawer  and  Indorser. 

1 1.  Indorsee  against  Drawer  or  Indorser,  on  Bill  payable  after  sight 

12.  Indorsee  against  Acceptor,  on  Bill  payable  at  a  particular  place. 

13.  Indorsee  against  Drawer  in  such  case. 

14.  Indorsee  against  Drawer,  on  Bill  drawn  and  accepted  payable  at 

a  particular  place. 

15.  Drawer  against  Acceptor,  on  Bill  accepted  payable  on  a  contin- 

gency. 
IGw    Indorsee  against  Drawer,  where  notice  of  dishonor  was  not  given, 
but  Drawer  had  no  effects  in  the  Drawee's  hands,  &c. 

17.  Against  Drawer  on  default  payment,  where  the  Drawee  could 

not  be  found. 

18.  Indorsee  against  Drawer,  where  Drawee  was  dead. 

19.  Indorsee  against  Drawer,  where  the  defendant  dispensed  with 

presentment 

20.  Executor  of  Drawer  against  Accqitor  with  the  common  count, 

laying  the  promise  to  the  Testator. 

21.  Executor  of  Drawer  against  Acceptor,  laying  promiaes  to  the 

plaintiff  as  executor. 

22.  By  administrator  of  Drawer  against  Acceptor. 

23.  By  the  Drawer,  &c.,  against  the  executor  or  administratmr  of 

the  Acceptor. 

24.  By  Indorsee  of  executor  of  Drawer  against  Acceptor. 

25.  By  Indorsee  of  administrator  of  Drawer  against  Acceptor. 

26.  By  the  Commissioner  of  Insolvents  (the  insolvent  debtor  the 

Drawer)  against  Acceptor. 

27.  By  the  surviving  Drawer,  against  the  Acceptor. 

28.  By  husband  and  wife,  on  a  Bill  drawn  by,  and  payable  to  the 

wife  before  marriage,  against  the  Acceptor. 

29.  Against  husband  and  wife  on  Bill  accepted  by  her  before  mani- 

age. 

30.  Drawer  (or  Indorser)  against  Acceptor  of  foreign  Bill. 

31.  Indorsee  against  Drawer  of  a  foreign  Bill — de&ult  acceptance. 

32.  Indorsee  against  Drawer  of  foreign  Bill  —  default  payment 

33.  Indorsee  against  Acceptor,  supra  protest  of  foreign  BUI. 

X.      BOAKO  AVD  LODGING. 


V 
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XI.     GAmBIKRS* 

1.    By  A  CuTier  for  the  carriage  of  goods  by  land. 

3.  For  the  freight  of  goods. 

9.  By  the  master  of  a  steam  boat  on  the  bill  of  lading  against  the 
consignee  of  goods,  for  not  receiving  the  goods  from  the  boat 
in  a  reasonable  time. 

4.  Against  a  Cairier  on  his  common  law  liability  for  losing  goods. 

5.  Against  a  Carrier  for  gross  neglect,  whereby  the  goods  were  lost 

6.  Against  a  Carrier  for  carelessly  delaying  the  carriage  and  de- 

livery of  a  parcel. 

7.  By  an  administratrix,  against  a  stage  coach  ympnetoft  for  so  neg- 

ligently driving  the  coach  that  it  was  upset;  whereby  the  leg 
of  the  intestate  was  broken,  and  he  died ;  showing  special 
damage. 

8.  Against  the  proprietora  of  a  stage  coach  or  rail  road  car,  for 

negligence,  and  overturning  it,  whereby  the  plaintiff's  aim 
was  broken. 
9l    Against  the  owners  of  a  steam  boat  for  negligence. 

XII.   CHABTER  PARTISS  (rRTBRBNCRS  TO  FORMS.) 
Xin.   CBXCK8  09  A  BANK. 

1.  Payee  of  Check  against  drawer. 

2.  Bearer  not  being  payee  against  the  drawer. 

XIV.      CROPS. 

1.  Indebitatna  count  for  crops  sold  to  the  defendant 

3.  By  an  outgoing  tenant  against  an  incoming  tenant,  to  recover 

the  amount  of  a  valuation  of  Crops,  &c.,  relinquished  to  the 
incomer. 

XV.     BXCHAlfOX. 

L    For  not  delivering  goods,  and  paying  money  on  a  contract  of 
EiXchangsi 

2.  For  not  delivering  mares  in  Exchange  for  cows. 

XVI.     EXECUTORS. 

1.    By  an  Executor  on  promises  to  the  Testator. 
9l    The  like,  with  a  coont  laying  a  debt  to  the  Testator,  and  a 
promise  to  the  plaintiff. 

3.  By  an  Executor,  on  a  cause  of  action  arising  after  the  Testator's 

death. 

4.  By  an  Executor,  for  use  and  occupation  to  recover  a  year's  rent, 

where  the  Testator  died  during  the  currency  of  the  year. 

5.  By  Executors,  to  recover  the  value  of  work,  dtc,  done  partly  by 

the  Testator,  and  finished  by  the  Executors  afler  his  deatli,  in 
pursuance  of  defendant's  contract  with  him. 
6L    Against  an  Executor  on  promises  by  the  Testator. 

XVII.      FARRIER. 

h    Against  a  Farrier  for  not  using  due  care,  d&c.,  in  his  treatment 
of  the  plaintiff's  horse,  which  was  lame. 

XVm.     FEIGNED  ISSUE. 
XIX.      FIXTURES. 
XX.      FORBEARANCE. 
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1.  On  defendant's  promise  to  pay  debt  and  costs,  if  the  plaintiff 

would  suspend  an  action  against  him. 

2.  By  the  proprietor  of  a  stage  coach  on  defendant's  promise  to 

pay  a  sum  of  money,  to  be  aaceitained  by  a  referee,  if  the 
plaintiff  would  discontinue  working  an  opposition  coach. 

XXI.      FORWARDING   MERCHANT. 

1.  Against,  for  not  taking  care  of  goods  and  safely  delivering  them 
on  board  a  canal  boat,  by  which  they  were  directed  to  be  for- 
warded. 

XXII.      eOOD   WILL. 

1.    For  the  price  of  the  Good  will  of  a  business. 

XXIII.      GUARANTEES. 

1.  On  a  Guamntee  of  the  price  of  goods  to  be  supplied  to  a  third 

person. 

2.  Another  for  a  like  cause  of  action. 

3.  In  consideration  that  the  plaintiff  would  let  a  house  to  a  third 

person,  the  defendant  would  be  answerable  for  the  rent 

4.  On  defendant's  promise  to  pay  the  debt  of  a  third  person  in  con- 

sideration that  plaintiff  would  not  sue  liim. 

5.  On  a  promise  to  pay  debt  and  costs  in  consideration  that  plain- 

tiff would  suspend  proceedings  on  a  warrant  of  attorney, 
which  a  third  person  had  given  him. 

6.  On  a  promise  to  pay  the  debt  of  another,  in  c<Hisideration  that 

the  plaintiff  would  give  up  a  lien  on  goods,  which  he  held  as 
a  security. 

XXIV.      HIRE. 

1.  For  not  taking  care  of  household  furniture  let  to  hire  to  defend- 

ant 

2.  Against  the  Hirer  of  goods  for  the  price  of  Hire  thereof. 

3.  Against  the  Hirer  of  goods  for  carelessness,  and  injuring  the 

goods  Hired. 

XXV.      HORSE    FEED. 
XX VL      HUSBAND   AND    WIFE. 

1.  Declaration  by  them  for  goods  sold,  &c.,  by  the  Wife  before 

marriage. 

2.  Against  Husband  and  Wife  for  goods  sold  to  her,  &C.,  before 

marriage. 

XXVII.      INDEMNITT. 


1. 


2. 


By  the  acceptor  of  an  accommodation  bill  against  the  party  for 
whose  use  he  accepted  it,  for  not  indemnifying  him. 

Upon  the  defendant's  promise  to  indemnify  the  plaintiff  if  he 
would  defend  an  action  brought  against  him  for  money,  in 
which  the  defendant  claimed  an  interest 

3.  Upon  a  promise  to  the  sheriff  to  indemnify  him  if  he  would  sell 

goods  under  a  fieri  facias,  issued  by  defendant,  such  goods 
being  claimed  by  a  third  person;  showing  that  in  consequence 
of  the  sale,  the  latter  recovered  against  the  sheriff  in  trover, 
and  the  plaintiff  was  thereby  damnified. 

4.  Upon  a  verbal  promise  to  save  surety  in  a  bond  harmless. 
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XXTIII.      UkNDLORD  AND  TENAITT. 

I.  Special  declaration  by  a  Landlord  against  his  Tenant  for  non 

payment  of  rent,  the  demise  not  being  under  seal. 
fi.    The  common  count  for  use  and  occupation. 

3.  For  the  rent  of  lodgings. 

4.  For  not  keeping  the  premises  in  tenantable  repair. 

5.  For  not  using  the  premises  in  a  tenant-like  manner. 

6.  On  a  written  demise,  determinable  on  a  notice  to  quit,  for  not 

allowing  the  lands  to  lie  ilillow,  or  manuring;  for  removing 
manure,  and  yielding  up  the  lands  in  a  deteriorated  state,  &.c. 

7.  For  not  cultivating  the  Farm  according  to  the  custom  of  the 

counby. 

XXJX,      MARRIAGE. 

1.  Common  count  for  a  breach  of  promise  of  Marriage. 

2.  For  a  breach  of  promise  of  Marriage,  where  the  defendant  has 

married  another  person. 
2,    For  a  breach  of  promise  of  Marriage,  where  the  promise  was 
genera],  and  defendant  discharged  the  plaintiff  from  requiring 
the  performance  of  his  promise,  and  no  request  was  made. 

XXX.     VASTER  Aim   SERVANT. 

1.  Indebitatus  count  for  wages. 

2.  For  discharging  the  plaintiff  firom  defendant's  service  before  the 

expiration  of  tiie  time  for  which  he  was  engaged. 

XXXI.      NECESSARIES. 
XXXTI.      PARTNERS. 

1.  By  and  against  Partners,  &c. 

2.  By  a  surviving  Partner,  for  goods  sold,  &c.,  by  the  late  Firm. 

3.  ,  Against  a  surviving  Partner. 

XXXIII.      PROMISSORY  NOTES. 

1.  Payee  against  Maker. 

2.  Indorsee  against  Maker. . 

3.  Indorsee  against  Payee  or  other  Indorser. 

4.  Holder  against  the  Maker  and  Indersers. 

5.  Payee  against  Maker  of  Note,  payable  at  a  particular  place. 

6.  The  like  where  the  place  is  mentioned  only  at  the  foot  or  in  the 

margin  of  the  Note. 

7.  Payee  against  Maker  of  Note  pajrable  after  notice. 

8.  Against  the  Maker  of  a  Note  payable  by  installments,  where 

the  whole  sum  is  due. 

9.  The  like,  where  the  times  for  payment  of  some  only  of  the  in- 

stallments have  elapsed. 
10.    On  a  Note  payable  in  trade.    The  like,  the  price  being  agreed 
upon,  &c, 

II.  On  a  Note  payable  to  E.  P.  or  bearer. 

19L    Against  the  Payee,  being  Indorser,  who  had  not  due  notice  of 
dishonor,  but  had  no  efiects  with  Maker. 

13.  By  executor  or  administrator  of  Payee  against  the  Maker. 

14.  Against  the  executor  or  administrator  of  the  Maker. 

15.  By  a  surviving  Payee  against  the  Maker. 
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16.    By  husband  and  wife,  on  Note  payable  to  wife  before  maniage, 

against  the  Maker. 

XXXIV.      &EWARD. 

1.  For  a  reward  offered  by  the  defendant,  by  public  adveitisement 
for  the  discovery  of  an  offender. 

XXXV.      SAXtf  OP   GOODS. 

1.  Declaration  on  contract  for  the  purchase  of  Hemp,  to  be  deliv- 

ered at  a  named  place,  in  the  months  of  September  and  Octo- 
ber ;  and  to  be  paid  for  by  the  buyer's  acceptance,  payable  six 
months  from  the  date  of  invoice  and  delivery;  where  the 
vendors  neglected  to  deliver  the  Hemp  within  the  time  speci- 
fied, but  the  defendants  afterwards  agreed  to  accept  it 

r 

2.  Against  the  vendee  of  Goods  sold  at  the  market  price,  for  not 

accepting  them ;  showing  a  resale. 

3.  For  not  taking  away  timber  sold  by  the  plaintiff  to  the  defend- 

ant, and  lying  upon  the  plaintiff's  land. 

4.  On  defendant's  promise  to  return  or  pay,  by  a  certain  time,  for  a 

Horee  received  by  defendant  from  plaintiff  on  trial. 

5.  By  the  vendor,  against  the  vendee  of  Goods,  for  not  accepting 

them,  where  the  Goods  were  to  have  been  delivered  in  par- 
cels, on  different  days,  and  to  be  paid  for  on  deliveiy,  with  a 
discount,  &c. 

6.  For  not  furnishing  and  packing  up  good  Hams  for  a  foreign 

market 

7.  On  the  promise  of  the  buyer  of  Goods  to  pay  for  them  by  a  good 

bill  of  exchange. 

8.  Against  the  purchaser  of  Goods  at  a  sale  by  auction,  for  not 

giving  security  for  the  price,  according  to  the  conditions,  the 
credit  not  having  expired. 

9.  Against  the  vendor  for  not  delivering  the  Goods  to  the  pur- 

chaser. 

10.  The  like,  in  another  form. 

11.  Against  a  vendor,  on  his  promise  to  return  a  sum  deposited  with 

him  by  the  plaintiff,  and  to  be  returned  if  the  plaintiff  should, 
on  trial  of  a  Horse,  decline  to  purchase  it 

'XXXVI.      SCHOOLMASTER. 

1.    By  a  Schoolmaster  for  tuition,  &.c. 

XXXV4I.      STOCK  SUBSCaiPTIOIf. 

1.    On  a  Subscription  to  the  Stock  of  a  corporation. 

XXXVIII.      SURVIVING  JOIIfT  PR0MIS80R — ^AGAINST. 
XXXIX.      TILLAGES. 
XL.     TOLLS. 

].    By  a  Rail  Road  Company  for  rates  on  tonnage. 

XLL      VKlfDORS  AND  PURCHASERS   OF   REAL  ESTATE. 

1.  By  the  Vendor,  against  the  Vendee  of  an  Estate,  for  not  com- 
pleting the  purchase. 

52.    To  recover  the  price  of  a  Freehold  Estate  actually  conveyed. 

3.  Upon  a  promise  to  pay  a  sum  of  money,  in  consideration  that 
plaintiff  would  relinquish  in  defendant's  &vor,  the  benefit  of 
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ft  contract  between  plaintiff  and  a  third  person  f(Nr  the  sate  of 
a  House. 
4.    By  the  Vendee  against  the  Vendor  of  Real  Estate,  for  not  con- 
veying, &C. 

XLII.      WARBHOUSB   ROOM. 
XLllI.      WARRANTIES. 

1.  For  the  breach  of  a  Warranty  of  the  soundness  of  a  horse. 

2.  On  a  Warranty  that  goods  sold  by  the  sample  were  equid  to  the 

sample. 
8.    That  mannfkctnred  goods  were  fit  for  the  purpose  for  which  they 
w«reboaght 

4.  That  lemons  sold  by  auction  were  Lisbon  lemons. 

5.  On  the  Wairanty  of  a  hmse  on  the  exchange  of  horses. 

ti.    Upon  the  implied  Warranty  of  a  vendor  of  goods  sold  to  the 
plaintiff,  that  the  defendant  had  power  to  sell  them. 

XLIV.      WORK,   &C. 

1     On  a  promise  to  manufacture  wool  into  satinets. 

3.  On  a  building  contract,  for  not  performing  part  of  the  work,  and 

performing  the  residue  inartificially. 
.9,    For  discharging  the  plaintiff  firom  completing  work  according  to 
agreement.  "^ 

4.  Against  a  Wheelright,  employed  to  make  a  new  cart,  ibr  making 

and  delivering  one  of  improper  materials  and  workmanshipw 


S£C.  I.   THE  COMMON  INDEBITATUS  COUNTS. 

The  following  form  of  making  up  the  indebitatus  count  was  prescribed  by 
the  English  Judges,  and  having  been  incorporated  into  Mr.  Wilcox's  bpok  of 
Precedents,  has  been  in  very  general  use  in  this  state  for  many  years. 

As  early  at  least  as  the  time  of  Charles  II.,  the  practice  was  sanctioned  by 
the  King's  Bench,  of  putting  into  one  count  the  common  counts  in  assumpsit, 
in  the  mode  now  required  under  the  recent  English  rules.^  And  this  mode  of 
making  up  the  common  counts  was  recommended  to  the  profession  by  Mr. 
Sergeant  Williams,  (one  of  the  most  accomplished  pleaders  of  his  time,)  in  the 
year  1802.^ 

Indeed,  it  is  said  in  Chitty's  Pleading,^  that  several  distinct  debts  due  in 
respect  to  different  contracts  not  under  seal,  of  the  same  or  a  different  nature, 
as  demands  for  work,  and  debts  for  goods,  moneys  lent,  ^.,  might  always  be 


(1 )  t  Saimd.  121;  nnd  see  Impey's  Mod.  PI.  207.       (2)  2  Seand.  122,  a  n.  (2.) 
234. 271 ;  Gro.  Jae.  S4d<,  Yalv.  Mb-y  2  Black.  Rep.       (3)  1  Cbit.  PI.,  8  Am.  ed.;  342, 343. 
910;  1  Brownl.  Ent.  71. 
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included  in  CMie  count  of  this  deacription.  The  plaintiff  sncceede  pro  tanto, 
though  he  only  prove  one  of  such  contracts. 

-  This  mode  of  making  up  the  common  counts  has  also  been  sanctioned  in 
New  York,^  and  the  form  is  incorporated  into  a  work  of  precedents  recently 
compiled  for  that  State.^    It  has  passed  the  ordeal  of  a  writ  of  error  in  Ohio.® 

The  quantum  meruit  and  quantum  valebant  counts  were  introduced  in  con- 
sequence of  the  rule,  which  has  long  since  been  abrogated,  that  on  the  com- 
mon counts  for  goods  sold,  work  and  labor,  &c.,  the  plaintiff  was  bound  lo 
prove  a  specific  price  or  sum  agreed  upon.  But  now,  as  the  plaintiff  may 
recover  on  the  common  indebitatus  count,  though  no  contract  for  a  specific 
price  be  proved,  the  quantum  meruit  and  quantum  valebant  counts  are  unneces- 
sary;'' and  for  this  reason,  Chitty,  senr.,  recommends  that  they  should  be  left  out 
of  the  declaration  when  the  declaration  is  otherwise  long.^  As  the  bar  in  this 
state  have  no  such  interest  as  tiie  bar  in  England  had  in  putting  them  in,  when 
ihe  declaration  is  sufficient,  though  short,  the  form  of  these  counts  is  omitted. 

They  are  not  now  used  in  England,  and  are  omitted  altogether  in  the  Prece- 
dents of  Chitty,  Jr. 

The  question  oAen  arises  in  practice  as  to  the  cases  in  which  the  common 
counts  will  suffice  without  setting  forth  the  cause  of  action  by  a  special  count; 
and  it  is  proper  to  give  here  some  of  the  iuIbs,  and  a  reference  to  a  few  of  the 
cases  upon  this  subject  In  doing  this,  the  American  decisions,  which  often 
conflict  with  the  English,  have  been  stated,  not  because  they  are  deemed  better 
authority,  nor  indeed,  under  the  belief  that  they  will  be  followed  entirely  by 
the  courts  of  this  state,  but  because  they  are  not  generally  referred  tain  elemen- 
tary works,  and  the  courts  of  tliis  state,  in  reported  cases,  seem  inclined  to 
extend  the  remedy  on  common  counts.^  It  does  not  enter  into  the  design  of 
this  work  to  treat  fully  such  a  subject,  and  a  mere  brief  of  a  few  of  the  author- 
ities under  some  of  the  common  counts  are  here  given. 

(h>0d8  bargained  and  sold — sold  and  delivered.  Where  goods  have  become 
vested  in,  and  are  the  property  of  the  vendee,  but  the  vendor  has  retained  them 
in  his  possession,  as  a  lien  for  the  price,  and  there  is  no  act  equivalent  to  an 
acceptance  thereof,  although  the  contract  is  in  other  respects  perfect,  the  count 
for  goods  bargained  and  sold,  (not  alledglng  a  delivery,)  will  reach  the  case. 

But  a  count  for  goods  sold  and  delivered,  cannot  be  maintained  unless  the 
goods  are  delivered  to  the  defendant,  or  to  a  carrier  or  agent,  or  something  done 
equivalent  to  a  delivery.^®  Where  the  plaintiff  left  the  goods  wi^  a  third  per- 
son, not  the  agent  of  the  defendant,  and  desired  him  to  deliver  them  to  the 


(4)  4  Johns.  S80;  13  Johns.  483. 

(5)  Yeates'  PI.  and  Forms,  167. 

(6)  6  Ohio  R«p.  906. 907. 

(7)  2  Saund.  12S,  n.  2. 

(8)  2  Chit.,  8  Am.  ed.,  97,  a. 


(9)  See  1  Chit.  PI,  8  Am.  ed.,  34S  lo  360,  where 
the  English  eases  are  eollected. 

(10)  15  Plek.  171}  3  JB.  dt  P.  68^  Steph.  N 
P.  2»5i  see  16  W«sid.  488. 
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defeudanty  when  they  ehoukl  be  called  for;  and  the  goods  were  not  called  fort 
but  remained  with  such  third  person,  it  was  held  not  a  delivery^  which  woidd 
support  a  count  finr  goods  sold  vod  delivexed.^^  But  it  would  have  been  other- 
wise had  the  goods  been  tendered«  and  on  refusal  to  accept  them^  notice  had 
been  given  of  the  deposit*^^  Where  the  goods  are  bought  by  the  defendant* 
though  delivered  to  another,  the  common  count  for  goods  sold  and  delivered 
suffices.'^ 

In  some  eases  it  is  essentia  to  declare  specially  on  the  contract  of  sale^  in 
order  to  recover  the  price  or  value  of  goods. 

1st  Where  there  has  been  no  delivery  of  the  goods,  or  any  act  equivalent 
thereto,  and  the  property  in  the  identical  goods  has  not  become  vested  in  the 
vendee,  he  should  be  sued  specially  for  not  accepting  them*^^  Thus,  the 
plaintiff,  under  color  of  complying  with  the  defendant's  order  for  250  barrels 
of  cement,  shif^ped  on  board  a  canal  boat  260  barrels,  and  on  its  being  offered 
to  the  defendant,  he  refused  to  receive  any  of  it,  on  account  of  the  excess,  it 
was  held,  that  the  plaintiff  could  not  recover,  either  as  for  goods  bargained  and 
sold,  or  for  goods  sold  and  delivered;  but  had  there  been  an  exact  compliance 
with  the  terms  of  the  order,  the  property  would  have  passed,  on  delivery  to 
the  carrier,  and  then  the  plaintiff  might  have  recovered  as  for  goods  sold  and 
delivered.^^ 

But  the  mere  refusal  of  the  vendee  to  accept  goods  which  he  has  purchased, 
on  a  false  assertion  that  the  quality  does  not  correspond  with  that  which  is 
specified  in  the  contract,  will  not  prevent  the  plaintiff  from  a  recovery  on  the 
count  for  goods  bai^gained  and  sold  ;^^  but  not,  it  seems,  if  the  vendor  has  resold 
the. goods  which  the  vendee  refused  to  accept:  for  then  the  plaintiff  should 
declare  specially.^^ 

2d]y.  Where  goods  are  sold  to  be  paid  for  by  note  or  bill,  payable  at  a  future 
day,  which  note  or  bill  is  not  delivered  according  to  the  terms  of  the  sale,  the 
vendor  may  sue  immediately  for  a  breach  of  the  special  agreement,  and  recover 
as  damages  the  whole  value  of  the  goods,  allowing  a  rebate  of  interest  during 
the  stipulated  credit;  he  cannot,  however,  maintain  assumpsit  on  the  common 
counts  until  the  credit  has  expired. ^^  But  if  a  bill  of  exchange  be  given  for 
the  price  of  goods,  and  be  dishonored,  the  vender  may  declare  for  goods  sold.^^ 
But  whilst  the  bill  is  current,  an  action  for  the  price  is  not  maintainable  ;^ 


(1 1)  15  Pick.  171.  (18)  4  East  147, 149, 763 11  Ohio  Rep.  233;  SI 

(12)  15  Wend.  402.  Wend.  90,  175;  U  East  118;  1  Esp.  N.  P.  C.  5; 

(13)  8  T.  R.3S8;  1  Sirs.  157;  1  Cbil.  Pree.  158.  17  Eug,  C.  L.  Hep.  330-,  1  Cowen  359;  SS  E^. 

(14)  13Ea|:.C.L.Kep.l06;lChit.PI.,8AnL  G.  L.  Rep.  116;  SBdc  P.56i;  1  NewRep.33(h, 
ed.,  347;  IS  flag.  C.  L.  Rep.  388;  15  Eng.  C.  L.  13  EmI  98;  see  5  Pick.  1^,  2  HaU  345;  Cbitiy,  jr. 
Rep*  SI6;  Cbit.  C<m.,  5  Am.  ed.  376  lo  379.  Contr.  5  An.  Ed.  441. 

(15)  t  Hill's,  N.  Y.  Rep.  137.  (19)  15  Johns.  475;  7  T.  R.  64;  2  Eng.  C.  L. 

(16)  1  cut.  Piee.  156;   Bteph.  N.  P.  278;  1  Hep.  152. 
Peake,  57,  a.  cited.  (SO)  5  T.  R.  513. 

(17)  ld.Ih;  S6Eb|;.C.L.Rit.  170. 
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unless  in  cases  of  fmad,^  and  then  the  safest  form  of  action  is  trover,  and  not 
in  affirmance  of  the  contract^ 

If  a  bond  or  sealed  instrument  is  taken  for  a  mmple  contract  debt,  the  latter 
is  merged  in  the  fbnner,  and  no  action  lies  on  the  original  contract;  and  that 
too,  it  seems,  whether  it  be  the  bond  of  the  debtor,  or  of  a  third  person.^ 

3dly.  Where  goods  have  been  consigned  to  the  defendant  to  sell,  a  contract 
is  presumed  that  he  will  account  for  proceeds,  and  redeliver,  on  demand,  the 
goods  which  remain  unsold.  It  would,  in  general,  seem  proper,  in  such  case, 
to  aver  a  demand  of  an  account,  and  consequently,  the  common  count  would 
not  be  sufficient.^^ 

4thly.  The  declaration  should  be  special  where  the  action  is  not  against  the 
vendee,  bat  a  party  who  guaranteed  the  price.^ 

Where  there  is  an  entire  contract  for  work  and  labor,  and  materials,  the  latter 
cannot  be  recovered  under  the  count  for  goods  sold,  but  may  be  recovered  under 
the  count  for  work  and  materials  found.^ 

If  the  defendant  has  agreed  to  pay  the  plaintiff  for  goods  sold,  in  work  or 
goods,  and  fails  to  do  so,  the  plaintiff  may  recover  on  the  common  count,  for 
goods  sold.^^ 

On  an  entire  contract  for  the  sale  and  delivery  of  a  specific  quantity  of  goods, 
or  an  entire  contract  for  several  articles^  though  at  distinct  prices,  the  vendee  is 
not  bound  to  receive  part;  and  though  part  be  delivered,  he  is  not  liable  for  the 
same  on  a  count  for  goods  sold  and  delivered,  if  he  offered  lo  accept  and  pay 
for  the  whole,  and  the  vendor  refused,  on  his  part,  to  fulfil  the  contract.^ 


(21)1  Esp.  3;  15  Johns.  475j  15  Mass  75  and  n.  (23)  1 1  Ohio  Rep.  223. 

77  (a.);  6  T.  R.  52.  (24)  1  Taunt.  571  j  1  Blackf.  303. 

(22)  13  Wend.  570;  17  Eng.  C.  L.  Rep.  330;  (25)  1  Saund.  211  a.  b.;  2  Camp.  215;  Wright 

2  Esp.  922, 683;  15  Mass.  350;  8  Cowen  238;  15  878;  1  Hill's  (N.  Y.)  Rep.  589,  86;  8  Johns.  439;  7 

Johns.  186;  Chitty,  jr.  Contr.  5  Am.  Ed.  408.  Har.  &  Johns.  391;  4  Monr.  15;  1  Bibb,  697. 

There  seems  to  be  a  distinction  between  cases  (26)  1  Eng.  C.  L.  Rep.  400. 

where  an  agreement  has  been  made  for  time  for  (27)  5  Ohio  Rep.  349;  Wright  315;  7  Mass.  329; 

the  payment,  independently  of  the  security  given,  22  Wend.  582  per  Cowen,  J.;  7  Verm.  223.  Con- 

and  the  common  cases  in  wluch  goods  are  sold  tra,  1  J.  J.  Marsh,  39  i;  3  Moor.  405;  S  Mnnf.  344; 

and  a  bill  taken,  payable  at  a  future  day,  without  and  see  2  Hill's  (N.  Y.)  Rep.  608;  1  H.  Bla.  287; 

any  express  agreement  for  time  for  the  payment  3  Camp.  352;  1  Chit.  PI,  8  Am.  Ed.  346;  1  Chit, 

of  the  goods.    In  the  last  mentioned  case,  if  the  Prec.  108  n.  (g.) 

bill  be  dishonored,  the  drawer  may  be  sued  imme-  (28)  18  Pick.  555;  18  Wend.  187;  16  WencL 

diaiely  upon  the  original  cause  of  action,  without  632;  5  B.  &  P.  61;  12  Johns.  165;  13  Wend.  258;  1 

any  regard  being  had  to  the  time  the  bill  has  to  Camp.  53;  Steph.  N.  P.  280;  2  Kent's  Com.  4th 

run,  because,  there  being  no  agreement  as  to  time,  Ed.  509.    Where,  by  a  contract  of  sale,  the  seller 

the  party  takes  the  bill  as  money;  and,  therefore,  agreed  to  deliver  two  hundred  and  fifty  bushels  of 

if  it  turn  out  to  be  good  for  nothingf  the  creditor  wlieal,  wKhin  a  specified  time,  and  delivered  a 

has  not  received  that  which  the  debtor  agreed  to  part,  but  not  the  whole ;  it  was  held  that  he  might, 

give  Irim,  and  may,  therefore,  pursue  his  remedy  after  the  time  mentioned  in  the  contract  had  ex> 

immediately.    6  T.  R.  52;  1  Esp.  5;  7  T.  R.  64;  2  pired,  recover  from  the  purchaser  the  value  of  the 

Camp.  515;  3  B.  &  P.  582;  6  Mass.  182;  5  Pick,  wheat  deUveied  to,  and  retained  by  him.     17  Eng. 

15;  see  11  Ohio  Rep.  232,  per  Wood,  J.  C.  L.  Rep.  411, 19j  11  Id.  256,  per  BasT,  C.  J. 
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CommoD  indebitatus  counts. 

Where  goods  are  lent,  or  delivered  on  the  terms  of  sale  or  return,  and  they 
are  retained  an  unreasonable  time,  an  action  for  goods  sold  and  delivered  can 
be  supported.^ 

So,  where  a  person  receives  a  periodical,  the  fact  of  his  receiving,  and  not 
returning  it,  is  evidence  under  the  same  count  of  goods  sold  and  delivered, 
although  the  t>eriodical  be  addressed  to  a  deceased  person,  who  took  it  before 
his  deeease,  and  whose  estate  the  defendant  inherited.^ 

Where  a  boat  was  sold  and  delivered,  under  a  special  contract,  containing 
specific  provisions  as  to  the  mode  and  time  of  payment,  and  as  to  the  vendor 
furnishing  the  purchaser  with  freight,  it  was  held  that  the  vendor,  having  per- 
formed all  that  he  had  stipulated  to  do,  could  recover  on  the  common  count  for 
goods  sold  and  delivered.^^ 

The  principal  may  recover  under  this  count  against  a  commission  merchant, 
for  flour  sold  by  the  latter,  contrary  to  the  instructions  of  his  principal.^ 

It  is  doubted  by  Wright,  J.,^  whether  a  recovery  can  be  had  upon  a  com- 
mon count  for  land  sdd.^ 

When  the  sale  of  fixtures  or  cattle  are  the  subject  matter  of  the  suit,  it  is 
perhaps,  safest  to  add  to  the  count  for  goods,  the  words  «*chattels,  fixtures,  cat- 
tle, and  effects,*'  though  it  is  believed  that  the  words  goods  and  chattels  include 
them,35 

JVork  and  labor^  and  maUriaU  found.  The  common  count  for  work  gen- 
erally, or  work  and  materials,  is  sufficient,  at  the  suit  of  an  Attorney,  Farrier, 
Physician,  Surgeon,  Auctioneer,  Undertaker,  Carrier,  and  generally,  for  every 
species  of  work  done,  or  services  rendered,  in  any  profession  or  business.^^ 
It  seemed,  therefore,  unnecessary  to  give  any  forms  of  special  common  counts, 
in  such  cases,  and  they  have  therefore  been  omitted  in  the  following  forms. 

In  general,  an  action  for  work  and  labor,  will  not  lie  by  a  person  who  manu- 


Where  a  contraet  was  made  for  the  sale  and  dc-  tract,  receive  a  part  thereof,  and  retain  the  same, 

livery,  within  a  g;iven  period,  of  one  hundred  tons  aAer  the  vendor  has  refused  to  deliver  the  residue, 

of  pressed  hay,  to  be  paid  for  at  a  specified  price  this  is  a  severance  of  the  entirety  of  the  contract, 

per  ton,  part  in  advance,  and  the  residue  when  the  and  he  becomes  liable  to  the  vendor  for  the  price 

wholequantity  shoald  be  delivered,  and  the  vendor,  of  such  part;  but  he  may  reduce  the  vendor's  claim , 

within  the  time  stipulated,  delivered  only  abontone  by  showing  tliat  he  has  sustained  damage  by  the 

half  of  the  specified  quantity,  and  then  brought  his  vendor's  failure  to  fiilfil  his  contract.    18  Pick.  555 

action  for  the  quantity  delivered  ^it  was  held  that  (S!>)  33  Eng.  C.  L.  Rep.  222;  Steph.  N.  P.  285. 

the  delivery  of  the  whole  qoantity  was  a  eondi-  (30)  24  Eng.  C.  L.  Rep.  293. 

tioB  preeedent,  and  that  the  plaintiff  could  not  sus-  (31 )  22  Wend.  576.        (32)  1 1  Ohio  Rep.  60. 

tain  his  action ;  the  defendant  not  hai'ing  waived  (S3)  Wright  585, 567. 

ezprettly  or  impliedly,  or  prevented  a  full  per>  (34)  See  13  Johns.  48;  20  Johns.  338, 205;  9 

fomaace.    13  Weml.  256;  S.  C.  18  Wend.  187.  Cowen  266;  14  Johns.  210, 3  McCord  421;  11  S. 

See  also,  16  Wend.  632,  and  cases  there  cited.    It  ft  R.  50;  14  Mass.  93;  7  S.  &  R.  311;  1  Chit.  Pt. 

is  held  in  Massaehusetts,  on  the  authority  of  the  8  Am.  Ed.  343. 

English  eases  above  referrad  to,  and  1  Campb.  53  (35)  1  Chit.  PI  8  Am.  Ed.  344. 

and  12  S.  &  R.  275»  that  if  the  vendee  of  a  spe-  (36)  1  Chit  PI.  8  Am.  Ed.  348;  3  Camp.  57;  1 

cific  quantity  of  goods,  sold  under  an  entire  con-  N.  R.  289;  1  Chitty,  jr.  Proc.  193. 
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faetures  a  chattel  out  of  his  own  materialB.  If  you  employ  a  man  to  build  a 
house  on  your  land,  or  to  make  a  chattel  with  your  materials,  he  has  no  power 
to  appropriate  to  his  own  use  the  produce  of  his  labor  on  your  materials,  and 
he  may  bring  his  action  for  work  and  labor,  but  cannot  sue  for  goods  sold  and 
delivered.  But  if  you  employ  another  to  work  up  his  own  materials  in 
making  an  article,  dien  he  may  appropriate  the  produce  of  that  labor  and 
materials  to  any  other  person.  No  right  to  maintain  any  action  rests  in  him 
during  the  progress  of  the  work ;  but  when  the  article  has  assumed  the  charac- 
ter bargained  for,  and  the  employer  accepted  it,  the  party  employed  may  main- 
tain an  action  for  goods  sold  and  deliTcred;  or,  if  the  employer  refuse  it,  a 
special  action  on  the  case,  for  such  refusal ;  but  he  cannot  maintain  an  action 
for  work  and  labor,  because  the  labor  was  bestowed  on  his  own  materials  and 
for  himself,  and  not  for  the  person  who  employed  hira.^ 

The  common  counts  for  work  and  materials  is  often  relied  upon  where  the 
suit  is  founded  upon,  or  grows  out  of  a  special  contract. 

Unless  there  be  some  express  stipulation  to  the  contrary,  wheneTer  a  specific 
sum  is  to  be  paid  for  a  specific  work,  the  performance  of  die  work  is  a  condition 
precedent.  Therefore,  if  the  plaintiff  agree  to  complete  certain  work,  as  to 
clear  ten  acres  of  land,  or  erect  and  finish  a  bam,  and  abandon  the  work  before 
completing  it,  he  cannot  recover  any  thing.^ 

If  the  plaintiff  agreed  to  work  for  the  defendant  for  a  fixed  time,  and  left  the 
service  before  the  end  of  it,  without  reasonable  cause,  and  without  the  consent 
of  the  defendant,  he  cannot  recover  any  thing  for  his  labor.^ 

And  it  is  a  general  rule,  that  where  the  contract  is  open,  or  is  to  be  performed 
in  future,  the  count  must  be  framed  on  the  contract^ 

If  a  person  undertakes,  and  is  employed  in  performing  professional  work,  or 
other  woriL  of  skill,  and  fail  therein,  from  negligence  or  want  of  skill,  Ac,  so 
that  his  employer  derives  no  benefit  from  the  work,  the  former  cannot  reoover.^^ 
Thus,  if  an  engineer,  employed  to  make  an  esdmate  of  a  work,  makes  one 


(37)  Per  Baylxt,  J.,  15  Eng.  C.  L.  Rep.  218.  13  Jobifl.  63.  M.  390;  3  Eng.  C.  L.  Hop.  339;  IS 
It  18  hekl  in  New  York,  Uiat  aiVer  tender  and  re-  Johns.  165;  19  JoIum.  337;  8  Vena,  bii  12  Louis  e. 
fusal  to  accept  the  article,  the  mecbaiuc  may  de-  67;  see  4  Blackf.  24;  amtra,  6  N.  Hamp.  481. 
posit  the  article  with  a  third  person,  give  notice  Ob  the  other  hand,  a  servant  caaool  be  dismissed 
thereof  to  the  employer,  and  recover  as  for  goods  at  pleasure  and  without  just  cause,  and  thereby 
sold  and  delivered,  Id  Wend.  492;  ante  204, 906.  be  deprived  of  compensation;  13  Eng.  C.  L.  Rep. 

(38)  13  Johns.  94;  2  Mass.  147;  12  Johns.  165;  444;  12  Louis  67;  2  East  146;  4  Campb.  375;  S 
4  Wend.  604;  lBlason93;  14  Mass.  2«^  17  Eng.  Eng.  G.  L.  Rep.  364;  4  Pick.  114;  IDEng.C.L. 
C.  L.  Rep.  340;  3  Taunt  62;   14  Wend.  267;  6  Rep.  60^  4  McCordt46. 

N.  Hanp.  343;  8  Cowen  84.  (40)  6  Conn.  lOQs  lBlaekf.406;  Wright  489. 

(39)  1  Wend.  614;  2  Pick.  267;  12  Eng.  C.  L.  129;  9  Conn.  608;  4  Cowen  604;  and  see  4  Wend. 
Rep.  239;  1  Salk.  65;  8  Cowen  63;  1  Biackf.  406;  267;  19  Johns.  906;  6  Cowen  1;  1  N.  Hamp.  17; 
2Mass.  146;  6  GiU  &  J.  239;  27  Eng.  C.  L.  Rep.  6  Ohio  Rep.  348;  11  Ohio  Rep.  452. 

19(h  13  Pick.  S^,  6  Verm.  36.  383;  4  McCord  (41)  14  Eng.  C.  L.  Rep.  14£9  28  Eng.  C.  L. 

246. 26;  14  Wend.  257;  Com.  Dig.  Jus.  Peace  B.  Rep.  244)  see  1  Camp.  18a 
63;  7  Greenir.  70.  76;  Stewart  29;  2Peiia.464$ 
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CouBon  iadebiialus  counts. 

which  turns  oat  to  be  inconreet,  either  from  neg^gence  <Mr  want  of  skill,  he  i» 
not  eatitled  to  reeorer  anj  thing.^^ 

Wheie  theie  is  a  contraet  to  construct  an  entire  work  for  a  stipulated  sum, 
and  a  casuality  increases  the  labor  and  cost,  the  loss  must  fall  on  the  contract- 
or;^ bnt  if  the  contractor  refuses  to  proceed  except  on  a  poral  promise  that  he 
should  be  paid  extra,  he  may  maintain  the  common  count.^ 

The  common  count  lor  woric  and  labor  may  be  maintained,  although  there 
was  a  special  eonHaet,  in  the  following  cases : 

1.  Where  the  contract  is  rescinded,  or  put  an  end  to,  or  departed  from,  by 
the  consent  or  the  concurrent  acts  of  both  parties.^ 

3.  Where  work  is  not  completed  within  the  time  limited  by  the  special  con* 
tract,  but  is  progressed  in  after  the  day,  under  circumstances  which  show  the 
express  or  tacit  assent  of  the  party  for  whom  the  work  is  done.^  And  it  is  no 
objection  to  brmging  assumpsit  in  such  case,  that  the  ccmtract  was  under  seal,^ 
or  that  the  employer  had  previously  sued  the  pkintiff  on  the  covenant,  for  not 
performing  in  time,  and  recovered  damages.^ 

3.  Where  the  plakrtiff  has  been  prevented  from  performance  widiin  the 
stipulated  time,  by  tiie  omission  of  the  defendant,^  or  the  wilfol  design  of  the 
deiendMit,^  or  has  been  discharged  from  completing  it,^^  a  recoveiy  may  be 
had  for  the  work  done,  on  the  count  for  work  and  labor. 

When  the  plaintiff  has  been  prevented  by  the  defendant  from  finishing  the 
work  agreed  upon,  or  been  wrongfully  discharged,  and  damages  are  claimed  for 
the  loss  of  profits,  which  die  {^ntifif  would  have  acquired,  had  the  defendant 
allowed  him  to  finish  the  work,  the  plaintiff  should  dedaie  specially  in  the 


(42)  IS  Eng.  C.  L.  Rep.  181;   11  Eng.  C.  L.  goods  were  delivered  under  the  contract,  bat  the 

Rep.  414.  defendant  lOed  the  plaintiff  for  them  and  recovered' 

(4:1)  2S  PielL  28L  Judgment  •■  for  goodi  sold  and  delhwrad.    The 

(44)  !^  Pick  298;  12  Wend.  334$  S.  C.  15  plaintiff  then  brougfal  his  action  for  the  step  stones, 
Wend.  87;  14  Johns.  390.  declaring  for  goods  sold  and  delivered,  and  the 

(45)  1  Ohio  Rep,  30S.  357;  4  Wend.  285;  15  court  held  that  both  parties  having  departed  from 
Johns.  224;  10  Johns.  36;  9  Pick.  298;  4  Cowen  the  special  contract,  the  plaintiff  was  entitled  to 
fi6H  Wright  705$  2  Blackf.  236;   19  Pick.  280,  Judgment    1  Pick.  57. 

per  MoBTON,  J.;  12  Johns.  274;   7  Pick.  181;  5  (46)  16  Wend.  586;  32  Eng.  C.  L.  Rep.  309; 

Ohio  Rep.  519;  and  see  4  Mass.  fi04;  4  Conn.  24  Wend.  60;  4  Cowen  564. 

350;  S  Greenl.  30.    The  plaintiff  agreed  under  (47)  4  Cowen  564$  4  Pick.  114;  25  Wend.  665; 

seal  that  bis  son  should  work  for  the  defendant  9Pick.298;  H  Johns.  330;  4S.&R.241S  see 

nine  months,  for  which  propert;^  was  delivered^  ante,  p. 

but  the  ownership  not  to  pass  until  the  services  (48)  4  Cowen  564}  4  Pick.  114. 

were  performed.    The  plainUff  sold  the  chaUels  (49)  4  Wend.  285;   1  Ohio  Rep.  351  357;  5 

to  a  atrenger,  and  the  defendant  wrongfully  Uimed  Ohio  Rep.  349;  7  Wend.  121.    See,  as  to  amowit 

away  the  son,  before  the  expiration  of  the  nine  of  recovery  in  such  case,  7  Wend.  121;  25  Wend. 

months.    The  defendant  leelaimed  the  property.  665;  Chit.  Jr.  Prec.  192;  13  Pick.  50. 53;  4  Wend. 

The  court  held  the  contract  rescinded,  and  gave  285. 

judgment  for  the  vahie  of  the  servicea  of  the  son.  (50)  16  Wend. 586,  andaee  this  ease  for  rule  as 

4  Pick.  1 14.  to  amount  of  recovery. 

The  plaintiff  delivered  to  the  defendant  siap  (51)  5  Ohio  Rep.  349;  Com.  Dig.  Jui.  Pewe, 

stones,  for  which  he  was  to  be  paid  one  half  in  B.  62. 
money  and  one  half  in  goods.    A  part  of  the 

27 
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form  hereinafter  given.^^  But  where  a  party^^  ia  preTented  from  performance 
within  the  stipulated  time,  by  the  omission  of  the  other  party,  and  subsequently 
performs  the  work  agreed  upon,  but,  in  consequence  of  such  omission,  at  an 
enhanced  expense,  he  will  be  permitted  to  recover,  upon  the  common  count, 
beyond  the  stipulated  sum  mentioned  in  the  contract,  and  to  an  amount  suffi- 
cient  to  indemnify  him  for  the  work,  and  the  enhanced  expense.^ 

4.  Where  work,  other  than  building  upon  the  soil  of  another,  has  not  been 
done  in  the  manner  stipulated  by  the  contract,  but  the  article  upon  which  the 
labor  was  bestowed,  has  been  accepted,  or  other  act  done,  under  circumstances 
which  show  the  express  or  tacit  waiver  of  exact  performance,  the  plaintiff  may 
recover  on  the  common  count  for  work  and  labor  ;^  at  least  to  the.  amount  of 
the  actu^  benefit  of  the  work  to  the  employer. 

5.  A  distinction  has  been  taken  in  some  cases  between  a  contract  for  the 
erection  of  a  building  upon  the  soil  of  another,  and  a  contract  for  a  ship,  car- 
riage, or  other  chattel,  because  a  chattel,  if  not  made  according  to  contract,  may 
be  at  once  rejected,  and  its  maker  restored  to  what  he  has  made;  whereas,  the 
owner  of  the  land  necessarily  becomes  the  owner  of  the  building  erected  thereon, 
and  the  builder  has,  in  general,  no  right  to  take  down  the  building  and  remove 
the  materials,  and  the  owner  of  the  land  will  therefore  eventually  enjoy  the 
property.  This,  at  least,  is  given  as  a  reason  by  the  court  in  Massachusetts, 
for  holding,  (where  there  is  a  special  contract  for  building  upon  the  jsoil  of 
another,  and  the  work  actually  done  is  accepted  by  the  employer,  and  there  is 
not  only  an  absence  of  fraud  or  gross  negligence,  but  an  honest  intention  to 
comply  with  the  contract,)  that  deviations  as  to  some  particulars  provided  for  by 
the  contract,  will  not  prevent  the  builder  from  recovering  on  the  common  count, 
the  balance  of  the  contract  price,  afler  deducting  whatever  the  buildii^  was 
worth  less  on  account  of  the  departures  from  the  special  contract.^ 

6.  When  the  special  contract  has  been  completely  executed,  the  plaintiff 
may  recover  on  the  common  count,  unless  the  terms  of  the  special  contract 


(46)  See  pMt,  No.  3,  of  the  44Ui  section  of  CNiio  Rep.  349.  361;  19  Pick.  279. 529;  34  Eiig. 
this  Chapter.  C.  L.  Rep.  324;  8  Pick.  178;  7  East  481;  3  Fairf. 

(47)  13  Pick.  60.53.  293;   14  Mass.  281^  3  Watts  331;  2  Pemi.  4di; 

(48)  4  Wend.  286;  see  13  Pick.  60;  7  Wend.  BoU.  N.  P.  139;  4  Missou.  41;  3  Taunt  68;  4 
121.  In  the  case  cited,  (4  Wend.  285,)  the  coont  Cowen  664,  415;  18  Pick.  229. 231;  6  N.  Hamp. 
was  a  quantum  meruit,  but  the  same  principle  is  15;  13  Pick.  60;  14  Wend.  90;  24  Wend.  60; 
applicable  to  the  common  indebitatos  count  for  Chitty,jr.,  Coil,  5  Anued.,  668;  Story  on  Bailm. 
work  and  labor.    See  ante,  p.  204.  286. 288;  1  Dane  Ab.  223;  2  Id.  45;  Steph.  N.  P. 

(49)  24  Wend.  60;  1  Ohio  Rep.  362,  367;  14  306.  As  to  tlie  amouut  of  the  recovery,  see  5 
En|p.  C.  L.  Rep.  373;  25  Wend.  66^,  5  Ohio  Rep.  Ohio  Rep.  351;  7  Pick.  180;  1  Camp.  36;  10 
349;4Cowcn664;2Staric.Ev.,7Am.ed.,1307JB;  Johns.  36;  16  Wend.  586;  24  Wend.  60;  4  Cow- 
Steph.  N.  P.  313;  see  33  Eng.  C.  L.  Rep.  471;  2  en  664;  3  WaUs  331;  14  Mass.  282;  3  J.  J.  Manb. 
Eaf .  C.  L.  Rep.  316. 380;  1  Camp.  190;  4  Esp.  690;  Chitty,  jr..  Con.,  6  Am  ed.,  669;  Sieph.  N. 
95.  P.  307,  306;  2  Stark.  Ev.,  7  Am.  ed.,  1208. 

(60)  7  Pick.  180;   12  Pick.  547.    And  see  5  1307-6. 
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will  be  thereby  infringed  ;^^  the  general  mle  being,  that  when  a  party  declares 
upon  a  special  contract,  seeking  to  recover  thereon ,  but  fails  altogether  in  his 
proof,  he  may  recover  on  the  general  count,  if  the  case  be  such,  that  supposing 
there  had  been  no  special  contract,  he  might  still  have  recovered.^ 

7.  Where  the  special  contract  is  completely  executed,  except  in  respect  of 
certain  work,  made  a  condition  precedent  to  payment  by  the  contract,  but 
which  work,  so  made  a  condition  precedent,  is,  from  the  circumstances — such 
as  taking  possession  and  using  the  work,  or  the  like — presumed  to  be  waived, 
a  recovery  may  be  had  upon  the  common  count.^ 

8.  Where  the  special  contract  embraces  a  number  of  distinct  subjects,  which 
are  entire  and  separate,  and  admit  of  being  separately  executed  and  closed,  it 
may  be  taken  distributively,  each  subject  being  considered  as  forming  the  mat- 
ter of  separate  agreement  afler  it  is  dosed,  and  a  count  for  work  and  labor  may 
be  maintained  on  the  transaction  thus  executed  and  closed.  As  if  there  be  an 
agreement,  between  a  merchant  and  his  factor,  that  the  latter  shall  sell  and 
remit  the  proceeds  of  all  cargoes  consigned  to  him  upon  a  stipulated  commission, 
the  factor  can  recover  his  commissions  on  the  common  count,  upon  the  pro- 
ceeds of  a  single  cargo,  which  has  been  remitted,  while  there  remain  other  car- 
goes yet  undisposed  of.^  But  if  tlie  contract  be  entire,  as  if  it  be  labor  on  a 
large  number  of  articles  in  the  process  of  manufacture,  to  be  paid  for  when 
finished,  nothing  is  earned  until  the  whole  are  finished.^ 

9.  If  t^  def<^ndant  is  indebted  to  the  plaintiff  for  work,  and  there  is  a  special 
contract  in  regard  to  the  mode  of  payment,  as  if  the  defendant  agreed  to  pay 
for  the  work  in  goods,  and  the  defendant  failed  to  make  payment,  the  plaintiff 
may  recover  for  his  work  on  the  common  count.^ 

10.  Where  extra  work  is  done,  not  provided  for  by  the  special  contract,  a  re- 
covery may  be  had  therefor  upon  the  common  count,  though  the  time  of  pay- 
ment, for  the  work  done  under  the  special  contract,  has  not  transpired.^ 

11.  The  amount  of  a  subscription  for  a  public  object,  such  as  the  construc- 
tion of  a  road,  may,  when  the  work  in  complete,  be  recovered  upon  the  count 
for  work  and  labor.^ 

It  is  proper  to  add,  in  this  connection,  that  when  the  plaintiff  relies  upon  the 
common  count,  for  work  done,  or  materials  found,  under  a  special  contract,  or 
for  extra  work  upon  the  subject  matter  of  a  special  contract,  he  must  produce 


(51)  4  Wend.  2863  10  £ng.  C.  L.  Rep.  137}  24  W  M  Whea.  S37;   and  see  S3  Eng.  C.  L. 

Wend.  GO.  63;  11  Whea.  237;  3  Eng.  C.  L.  Rep.  Kep.  105;  3  Met.  159. 

85;  12 East«  1;  1 1  Wend.  477;  10 Mass. 297;  Wright  (56)  3  Met  301;  see  ante,  p.  208. 

705;  14  Johm.  36;  Stepb.  N.  P.  299.  (57)  5  Ohio  Rep.  349;  10  Mass.  287;  7  Mass. 

(flS)  Id  lb.;  and  see  4  B.  &  P.  N.  R.  365;  1  329;  22  Wend.  582,  per  Coweh,  J.;  7  Venn. 

Blaekf.  406;  7  Johns.  132;  5  Mass.  391;  6  HalsU  223.    Contra,  1  J.  J.  Marsh.  394;  3  Monr.  405;  2 

181;  6  Har.  A  J.  81;  4  Ck>wen  504;  Wright  564;  Munf.  344;  and  see  2  HUl,  N.  Y.,  Rep.  603;  7 

10  Johns.  36;  8  Cowen.  35.  Cowen  92. 

(54)  25  Wend.  665;   14  Weod.  90.  99;   10  (58)  2  Eng.  C.  L.  Rep.  388. 

Wend.  374.  (59)  1 1  Ohio  Rep.  452. 
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the  Gontnet*  or  account  for'itB  I088,  or  he  cannot  recover  under  the  common 
count.w 

Money  counts  generally.  A  note  not  negotiable,  or  a  note,  it  seems,  payable 
in  specific  articles,  if,  in  law,  a  debt,  payable  in  money  by  breach,  may  be  given 
in  evidence  under  the  money  counts.^^  And  so,  where  property,  or  bank  bills, 
have  been  received  as  money .^  But  the  money  counts  will  not,  in  general, 
avail  the  plaintiff,  where  property,  and  not  money,  has  been  received  or  paid, 
&c.,  unless  the  property  were  improperly  received,  and  there  be  reasonable  ev- 
idence that  the  defendant  converted  the  same  into  money .^^  Therefore, 
evidence  that  a  horse  was  received  in  payment  of  a  void  patent  right,^'*  or  thiat 
the  plaintiff  had  given  his  own  negotiable  note  for  a  consideration  that  failed,^ 
will  not  sustain  the  money  counts. 

But  in  an  action  upon  a  bill,  note,  acceptance  or  indorsement,  between  the 
immediate  parties  to  the  note,  bill,  acceptance  or  indorsement,  and  also,  in  an 
action  by  the  holder  against  a  remote  indorser  or  party,  the  plaintiff  may  re- 
cover under  the  money  counts.^  The  note  is  conclusive  evidence,  under  a 
count  for  money  had  and  received,  of  a  pecuniary  consideration,  and  it  is  no 
defence  to  show  that  the  note  was  given  for  other  consideration  than  money .^^ 
But  he  cannot  resort  to  the  original  consideration,  and  recover  on  the  common 
counts,  without  either  producing  the  bill  or  note,  or  showing  that  the  defendant 
can  no  longer  be  liable  upon  iU  It  is  not  sufficient  to  show  that  the  bill  or 
negotiable  note  is  lost,  without  proof  that,  under  the  circumstances,  the  defend- 
ant cannot  be  legally  called  upon  to  pay.^ 

A  promissory  note  against  the  defendant  and  another,  is  evidence  under  the 
money  counts  against  the  defendant  alone.^ 

A  guaranty,  indemnity,  or  collateral  agreement  must  be  specially  declared 
upon ;  and  while  the  contract  exists  no  recovery  can  be  had  upon  the  common 
counts.^® 

If  several  chattels  are  sold  together,  for  one  gross  sum,  which  is  paid  by  the 
vendee,  and  a  part  of  them  is  delivered,  but  the  vendor  refuses  to  deliver  the 
rest,  the  vendee  cannot,  if  he  retain  such  as  were  delivered,  recover  back  any 


(60)  U  Wend.  GO;  2  B.  Ac  P.  IIS;  Steph.  N.       (66)  1  Wend.  434.    AUUr,  where  the  plaintiff 
P.  298.  has  transferred  the  note  of  a  third  person  which 

(61)  7  Wend.  311;  SJolins.  235;  18  Maine  296;  the  defendant  received  as  payment,  3  Cowen 
12  Johns.  90;   15  Pick.  212.  216;  10  Johns.  418;  272. 

and  see  9  Pet.  541.  (66)  11  Ohio  Rep.  5;    U  Pick.  316;  5  Wend. 

(62)  7  Cowen  662;  17  Mass.  560;  7  Pick.  133;  490;  4  Pick.  422;  15  Pick.  216;  2  McLean  214w 

4  Pick:  71;  and  see  U  Johns.  464$  U  Mass.  494;       (67)  9  Ohio  Rep.  4;  8  Cowen  77;  15  Pick.  212. 

3  Mass.  403.  216. 

(63)  See  ante,  p.  205^6;  5  Burr.  2589;  1  East  1;       (68)  3  Eng.  C.  L.  Rep.  55;  1  TamiL  523;  7  Enff. 
11  East  52;  Doiu^r.  138;  4  T.  R.  687;  1  H.  Bla.  C.  L.  Rep.  443;  see  12  Eng.  C.  L.  Rep.  7. 

239;  3  B.  «&  P.  559;  7  S.  &;  R.  246;  7  J.  J.  Marsh.        (69)  7Cowen316;  seeantep.76to79$62n.(71.) 
18;  3  Bibb.  27B;   1  GiU  &  J.  433.  436;  17  S.  &       (70)  Wright  378;  1  HUl,  N.  Y.,  Rep.  589.  86; 

R.  9^  10  S.  &  R.  75.  8  Johns.  439;  7  Har.  &  J.  391;  13  Wend.  85;  4 

(64)  14  S.  &  R.  179.  Monr.  15;  1  Bibb.  597. 
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portion  of  the  purchase  monajt  upon  the  money  counts;  but  his  remedy  is 
upon  the  special  contract  for  damages  J^ 

If  goods  are  delivered  generally  of  the  sort  ordered,  but  of  bad  quality,  and 
quite  unfit  for  use,  the  price  cannot  be  recoyered  back  in  an  action  for  money 
had  and  received,  as  upon  a  total  failure  of  consideration,  unless  the  goods  are 
returned.    For  this  purpose  a  special  count  is  necessary.*^' 

Money  lent*  If  the  money  was  not  lent  to  the  defendant,  and  upon  his  sole 
credit,  but  was  lent  and  actually  delivered  to  another  person,  who  was  to  be- 
come primarily  liable  to  the  plaintiff,  so  that  the  defendant's  undertaking  was 
merely  collateral  and  conditional;  that  is,  to  pay,  if  the  party  reciving  the  money 
did  not,  the  count  for  money  lent  is  not  sustaiaableJ*'  The  remedy,  in  such 
case,  is  by  a  special  count  on  the  guaranty  J^  But  if  the  defendant  only  were 
trusted,  and  he  were  in  fact  the  borrower,  although  the  money  were  delivered 
by  the  plaintiff  to  another  person  at  the  defendant's  request,  the  common  count 
for  the  money  lent  may  be  sustained  J^  The  fact  that  the  money  was  lent 
upon,  or  secured  by  a  deposit  of  goods,  will  not  deprive  the  lender  of  his  rem- 
edy, without  returning  the  goods,  unless  there  was  a  special  agreement  to  stand 
to  the  pledge  only  J^ 
Money  lent  for  an  illeigal  or  immoral  object,  cannot  be  recovered.^ 
A  promissory  note,  made  by  one  of  two  partners,  in  the  name  of  the  firm^ 
is  admissible  in  evidence,  in  an  action  against  both  partners,  under  a  count  for 
money  lent,  although  there  be  no  averment  of  partnership  in  the  declaration  J^ 
iBut  in  an  action  by  the  indorsee  against  the  maker,  a  promissory  note  cannot  be 
given  in  evidence  under  a  count  for  money  lent,  (but  it  may  under  the  count  for 
money  had  and  received  ;)'^^  the  count  for  money  lent,  not  in  general  being  the 
appropriate  remedy,  except  in  those  cases  in  which  money  has  actaally  passed 
between  the  parties  to  the  suit,  or  has  been  advanced  by  the  plaintiff  to  a  third 
person  on  the  request  of  the  defendantJ^ 

Money  paid,  laid  out  and  expended^  $*e.  This  count  is  proper  against  the 
principal  or  co-sureties,  when  money  is  paid  by  a  surety  for  his  principal.^  So, 
if  the  surety  has  given  a  bill  of  exchange  or  negotiable  note  for  the  principal, 
which  has  been  received  in  satisfaction  and  payment  of  the  debt,  though  un- 
paid ;^^  but  if  not  so  received  in  satisfaction  and  payment  the  count  cannot 


(71)  tt  Piek.  4OT.  (78)  4  Wend.  41 1 .    See  ante  p.  218. 

(7t)  2  Camp.  416.  (79)  17  Wend.  206. 

(73)  2WiIs.l4l3  lSalk.23s  lSaund.21],a.b.  (80)  21  Pick.  S6I,  262;  11  Man.  369;  8  Johns. 

(74)  Bee  ante,  p.  212.  249;  7  Monr.  406;  5  S.  &  R.  8;  17  Mass.  464;  1 

(75)  8  T.  R.  328.  Piek.  1 18;  14  Mass.  466;  4  HilPs  N.  Y.  346. 

(76)  Stra.  919;  Ld.  Raym.  753;  3  l^ng,  C.  L.  (81)  4  Pick.  444,  447;  9  Mass.  558;  11  Johns. 
Rep.  261;  19  En;.  C.  L.  Rep.  316;  see  8  Mass.  518;  6  Greeul.  80,  333;  3  N.  Hamp.  366;  2  Mel. 
160.  661;  8  Johns.  202;  14  Pick.  285. 

(77)  Chit.  jr.  Contr.,  5  Am.  ed.  589,  and  cases 
(here  coUccted. 
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be  nudntained  until  the  bill  or  note  is  paid.^  It  eeems,  giTing  a  bond, 
not  negotiable,  would  not  be  deemed  a  pajrnient,^  Yet,  if  the  surety  has  paid 
the  debt,  by  conveying  land  or  other  property,  which  is  accepted  in  satisfactiont 
he  may  sue  the  principal  as  for  monay  paid,  and  recover,  not  the  value  of  the 
property,  but  the  amount  of  the  debt  and  interest^ 

An  action  does  not  accrue  against  the  principal,  without  previous  demand  or 
notice.  If  the  surety  pay  in  small  parcels  at  different  times,  and  brings  his 
action  upon  each  payment.^  And  one  co-surety  cannot  sue  another  for  contri- 
bution, until  he  gives  him  notice  of  the  payment.^ 

Where  one  subscribes,  with  others,  a  sum  of  money  to  carry  on  some  com- 
mon lawful  object,  and  money  is  advanced  upon  the  faith  of  such  subscription, 
the  count  for  money  paid  will  lie  for  the  subscription,  or  a  part  thereof,  propor- 
tionate to  the  expense  incurred.^ 

Although  nothing  passes  between  the  indorsee  and  the  maker  or  drawer  of 
the  note  or  bill,  the  money  paid  by  the  former,  to  the  person  from  whom  he 
receives  the  note  or  bill,  may  be  regarded  as  money  paid  to  the  use  of  the 
maker  or  drawer,  and  the  holder  of  the  note  or  bill  may  recover  under  this 
count.* 

Money  had  and  received.  It  lies,  in  general,  to  recover  back  money  which 
ought  not,  in  justice,  to  be  kept ;  but  it  lies  only  for  money  which  ex  squo  et 
bono  the  defendant  ought  to  refund.^  It  is  the  proper  count  where  money  has 
been  paid  either  by  mistake  ;^^  or  upon  a  consideration  which  has  failed;^  or 
upon  a  judgment  which  has  been  re>ersed  ;^  or  on  an  execution  issued  upon 
a  judgment  that  was  before  satisfied;^  or  where  money  has  been  credited  by 
mistake  on  a  bond  which  had  been  delivered  up  on  a  general  settlement;^  or 
money  has  been  paid  on  a  parol  contract  for  the  sale  of  lands  which  die  vendor 
refuses  or  neglects  to  execute;^  or  money  has  been  paid  on  a  contract  for  the 


(83)  9  Mass.  648;  9  Pick.  334$  %  Venn.  213.  (91)  20  W«nd.  17^  2  Burr.  101%  6  Mast.  84$ 

(84)  8  Johns.  20%  3  East  169$  4  Pick.  447.  I  Wead.  355;  S  Ohio  Rep.  536;  15  Maine,  45;  12 

(85)  2  Wend.  481;  11  Mass.  408;  7  Cowen  66%  Mass.  36;  3  Wend.  69, 412;  6  Yerg  483;  16  Mass. 
7  J.  J.  Maish.  658;  4  J.  J.  Marsh.  463, 617.  The  208;  2  Browne,  27;  1  Hill,  N.  Y.  287;  9  Mass. 
statute  of  this  State  authorizes  sureties  against  406;  6  Conn.  71;  8  Cowen,  195;  5  Wend.  48;  4 
whom  judgment  has  been  rendered,  to  immedi-  Pick.  228;  17  Mass.  380;  2  HaU  252;  2  Cowen  419; 
atcly  sue  their  principal,  and  when  bail  have  been  18  Johns.  485;  Doug.  471;  12  East.  30;  4  Blaekf. 
compelled  to  pay  a  judgment,  the  statute  author-  135;  6  Taunt.  143;  2  Smith's  Leading  Cases,  238, 
i«es  a  scire  facias  in  their  favor.  Stat.  878,  ^,  244;  13  Eng.  C.  L.  Rep.  293;  2  East  469;  8  Eog. 
C,  7.  C.  L.  Rep.  116. 

(86)  6  Ohio  Rep.  446;  CofUra,  4  Dev.  363.  (92)  14  Mass.  425;  20  Johns.  24;  10  Mass.  34; 

(87)  9  Ohio  Rep.  106.  14  Pick.  424;  11  Johns.  626. 

(88)  6  Pick.  228;  12  Mass.  190;  14  Mass.  172;  (93)  10  Wend.  354;  6  Cowen,  299;  1  Hair.  Sl 
1 1  Ohio  Rep.  46%  see  ante  p.  21 1.  J.  405. 

(89)  17  Wend.  206;  see  ante  p.  212.  (94)  15  Wend.  351. 

(90)  13  Wend.  488;  6  Wend.  290;  10  S.  d&  R.  (96)  8  Wend.  661. 
219;  4  Wend.  366;  4.Blackf.  480.  (96)  1  Ohio  Rep.  367. 
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sale  of  lands*  where  the  title  has  failed*  or  the  vendor  has  refused  to  convey, 
and  the  vendee  has  restored  the  vendor  to  the  same  condition  he  was  in  when 
the  contiact  was  made;^^  or  where  money  has  been  paid  in  advance  on  account 
of  services  which  should  have  been  performed;^  or  money  has  been  paid  by 
the  government  to  one  public  officer  for  another;^  or  upon  a  contract  which 
has  been  rescinded;^  or  if  money  has  been  obtained  through  imposition,  ex- 
press or  implied,  or  fraud  ;^  or  by  duress  of  the  person  or  goods,  and  involun- 
tarily paid  to  release  or  discharge  the  same  from  iUegai  exactions  ;^  or  where  a 
note  has  been  paid  in  counterfeit  bank  biUs,^  if  the  plaintiff  returned,  or  offered 
to  return  them  in  a  reasonable  time;^  or  where  some  act  was  to  be  done  by 
each  party  under  a  special  agreement,  upon  which  the  plaintiff  has  paid  money, 
and  the  defendant,  by  his  ne^ect,  prevented  the  plaintiff  from  carrying  the 
contractinto  execution.^ 

Money,  however,  paid  under  a  mistake,  or  ignorance  of  the  law,  but  with  a 
knowledge  of  the  facts,  or  with  the  means  of  such  knowledge,  cannot,  in  gen- 
eral, be  recovered  back.® 

It  will  lie  against  a  corporation  by  a  stockholder  for  liis  dividend,^  but  not 
against  the  cashier  or  treasurer.^ 

A  note,  or  bill,  as  has  already  been  stated,''  may  be  given  in  evidence  under 
this  count. 

Jltcount  stated.  The  general  rule  is,  that  when  a  fixed  and  certain  sum  is 
admitted  to  be  due  to  the  plaintiff,  for  which  an  action  would  lie,  it  will  be  evi- 
dence to  support  a  count  upon  an  account  stated. 

Under  this  count,  it  is  not  necessary  to  show  the  nature  of  the  original  debt, 
or  to  prove  the  specific  items  constituting  the  account     The  stating  the  ac- 


(95)  5  Ohio  Rep.  875;  10  Ohio  Rep.  143;  see  963;  Mart  &  Yerg.  803;  13  Mass.  139;  15  Mass. 
5  Johns.  8^,  9  Cowen  46;  20  Johns.  21;  6  Cowen  1,  319;  17  Pick.  515;  4  Conn.  350;  3  N.  Hanip.  79; 
445;  15  Johns.  509.  But  where  a  vendee,  imder  5  Greenl.  59;  15  Mass.  75,  331;  1  WatU  401;  2 
a  parol  agieement,  uncertain  in  its  tenns,  goes  Ohio  Rep.  271. 

into  possession,  and  makes  improvemenU  on  his  (1)3  Wils.  304;  2  T.  R.  144;  9  Johns.  201, 370; 

own  account,  and  aAerwards  conveys  the  same  8  Eng.  C.  L.  Rep.  116;  42  Eng.  C.  L.  Rep.  938; 

land  to  a  third  person,  the  first  vendee  cannot  5S.&R.48;  Cowp.419;  27  Eng  C.  L.  Rep.  198> 

maintain  an  action  of  assumpsit  for  his  labor,  &c.,  see  4  Johns.  240;  2  Cowen  219. 

against  Ihe  vendor— hi»  remedy  is  in  chancery.  (2)  6  Mass.  182;  2  Har.  it,  J.  368;  2  Johns.  455. 

5  Ohio  Rep.  425;  see  16  Wend.  25;  13  Wend.  (3)  17  Mass.  1,  S3;  13  S.  &  R.  318.    But  if 

Affy,  5  Johns.  85.  payment  is  made  bona  fide  to  a  bank  in  counterfeit 

(96)  12  Johns.  369.   See  anle  p.  212, 213.  notes  purporting  to  be  its  own,  it  cannot  recover 

(97)  2  Ohio  Rep.  271.  from  the  payer.    10  When.  333;  17  Mass.  33. 

(98)  5  Johns.  85;  12  Johns.  274;  5  Ohio  Rep.  (4)  14  Pick.  424;  7  T.  R.  181;  12  Johns.  363; 
386;  14  Mass.  425;  4  Conn.  380;  13  Mass.  139;  2  4  Conn.  360;  3  Pick.  20. 

Blaekf.  236;  16  Mass.  319;  9  Cowen  46;  3  Greenl.  (5)  6  Pick.  324;  2  Pick.  243. 

90;  1  Ohio  Rep.  357;  4  Mass.  502.    The  plaintiff  (6)  23  Pick.  108. 205. 

mist  be  in  a  situation  to  restore  the  defendant  that  (7)  Ante,  p.  212. 

lor  which  the  money  was  paid,  or  show  that  the  (8)  9  Cowen  674;    10  PeL  137;   1  Wend.  365; 

defendant  prevented  it.    6  Ohio  Rep.  386.  8  Yerg.  498;   2  N.  Hamp.  341;  2  Liei§;h  76;  see 

(99)  4  Mass.  502;  3  Greenl.  30;  12  Jolms.  :r74,  9  Pick.  112. 
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CommoD  indebitatiu  eouBts. 

eouBt  is  IB  the  nature  of  a  new  promise*^^  There  must,  howeTer,  haTe 
some  prior  transactions  between  the  parties,  for  a  mere  special  agreement  to 
pay  a  sum  of  money,  which  appears  to  be  an  original  undertaking,  cannot  be 
converted  into  an  account  stated.^^  But  it  suffices  to  prove  an  express  admis- 
sion, ihaX  a  certain  sum  is  due,  without  showing  the  origin  or  natnre  of  the 
claim.  It  may  be  a  single  debt,  or  a  transactioB  without  any  reciprocal  de- 
mands* An  I.  O.  U*  is  sufficient^  prima  fade,  without  any  other  proof.^^ 
The  account  must  be  stated  before  action  brought. ^^ 

In  general,  a  fixed  and  certain  sum  must  be  admitted,  or  otherwise  appear  ;^^ 
and  from  die  admission  or  other  proof,  it  should  appear  to  be  a  subsisting  debt,i<» 
It  seems  the  admission  should  he  made  to  the  pkuntiff,  or  his  agent:  at  least, 
a  mere  statement  of  the  defendant  to  a  third  person,  that  he  owes  the  plaaMiff  a 
certain  sum,  without  other  remark  or  proof,  will  not  sustain  the  count. ^^  The 
admission  must  be  positive  and  unqualified*^^ 

Under  this  count,  the  plaintiff  may  recover  an  award  of  a  sum  of  money, 
made  upon  a  submission  not  under  seal.^^ 

An  infhnt  cannot  state  an  account. 


T%e  Common  Indebitaius  Counts  in  one  count. 

Commmcemeni  ante  p.  181  to  I88.3  For  that,  whereas,  [Or,  ^  And,  whereas, 

also,*'  if  there  be  a  preceding  t^dal  county']  the  defendant  on ,  [T^Ais 

may  be  any  day  before  the  cammencemeni  of  tlie  smt^  and  efier  the  money 
demanded  in  the  declaration  became  due,"]  at  — .-  [venue,']  was  indebted  to 

the  plaintiff  in [^^ny  sum  sufficient  to  cover  the  real  demand,]  dollars,* 

for  [_Here  state  any  debt  that  may  be  due,  as  for  use  and  occupation,  ^-c,  as 
the  case  may  be,  or  proceed  as  follows:]  for  the  price  and  value  of**  goods 
[«*  cattle  and  chattels,"]  then  and  there  bargained  and  sold  by  the  plaintiff  to 
the  defendant,  at  his  request: 

And  in  —  dollars,  for  the  price  and  value  of**  goods  ["cattle  and  chattels,*'] 
then  and  there  sold  and  delivered  by  the  plaintiff  to  the  defendant,  at  his  request: 


( 10)  1  Johns.  34.  (19)  1  Esp.  194$  5  T.  R.  6;  T\M,  3  Am.  «d.,  83S. 

(11)1  Chii.  CoDtr.  5  Am.  ed.  648.  (21 )  As  to  consequences,  if  a  promne,  conljract 

( 12)  19  £ii{^.  C.  L.  Rep.  404.  or  other  cause  of  aetioo,  is  alledged  ai\er  the  coat- 

(13)  39  En^.  C.  L.  Rep.  346.  meneement  of  the  sai^  see  32  Eng^.  C.  L.  Rep. 

(14)  Chilty,  Jr.,  Contr.,  6  Am.  ed.  649, 650.  46;  2  Saond.  171,  c;  4  Mass  263$  1  Jolms.  Cases 
(Id)  22  Eng.  C.  L.  Rep,  286)    12  Eng.  C.  L.    393;  3  Johns.  42;  3  Caine's  Rep.  133;  10  Johns. 

Rep.  49.  119;  6  Lit.  347;   IDS.  dt  R.  16»;  8  Id.  134;  11 

(16)  14  Eog.  C.  L.  Rep.  103.  id.  130. 

(L7)  28  Eng.  G.  L.  Rep.  125.  (21)  The  words  "the  price  and  vahie  of/'  nay 

( 18)  21  Eng.  C.  L.  Rep.  427.  be  omitted.    1  Chit.  Free.  43. 
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And  in  —  dollars,  for  work  then  and  there  done,  and  materials  for  the 
same  provided,  by  the  plaintiff  for  the  defendant,  at  his  request: 

And  in  ■  dollars,  for  money  then  and  there  lent  by  the  plaintiff  to  the 
defendant,  at  his  request: 

And  in  — —  dollars,  for  money  then  and  there  paid  by  the  plaintiff,  for  the 
use  of  the  defeiulant,  at  his  request: 

And  in  — ^  dollars,  for  money  then  and  there  received  by  the  defendant,  for 
the  use  of  the  plaintiff: 

And  in  -»—  dollars,  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff,  on  an  account  then  and  there  stated  between  them.t 

If  there  is  a  preceding  special  count f  and  such  count  contains  a  promise  to 
pay  the  money  thcfem  mentioned^  proceed  vnih  the  common  counts  as  follows: 
And  the  defendant,  afterwards,  on  the  day  and  year  last  aforesaid,  at  the  county 
aforesaid,  in  consideration  of  the  premises  respectively,  promised  the  plaintiff 
to  pay  him  the  several  moneys  herein  above  (a)  mentioned,  on  request;  yet 
([the  defendant  hath,  or  the  defendants  have]  disregarded  [his,  or  their]  last 
mentioned  promises,  and  [hath  not,  or  have  not,  nor  hath  either  of  them,]  paid 
any  of  the  said  moneys,  [or,  iftlie  special  count  contain  in  itself  a  breach^  say 
the  last  mentioned  moneys,  (6)]  or  any  part  thereof.  To  the  damage  of  the 
plaintiff  of  [7%e  amount  stated  in  the  praecipe,^  dollars;  and,  therefore,  he 
brings  his  suit,  &c. 

But  if  there  be  a  preceding  special  county  which  contains  no  promise  to 
pay^  or  tf  there  be  no  preceding  special  county  then^  instead  of  tlie  preceding 
paragraph^  proceed  with  the  common  counts  at  the  dagger  t  thusi 

And  the  defendant,  afterwards,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  in  consideration  of  the  premises  respectively,  promised  tlie  plaintiff 
to  pay  to  him  the  said  several  moneys  on  request;  yet  [the  defendant  hath,  or 
the  defendants  have]  disregarded  [his  or  their]  promises,  [and  hath  not,  or  have 
not,  nor  hath  either  of  them]  paid  any  of  the  said  moneys,  [say^  <*last  mention- 
ed moneys,''  if  there  be  a  special  county  or  count  on  a  billy  ^c.  containing 
in  itself  a  breach^  (6)]  or  any  part  thereof:  To  the  damage  of  the  plaintiff  of 
[77ie  amount  stated  in  the  praecipe']  dollars;  and  therefore  he  brings  his 
suit,  &e. 


{a)  Althougii  Uie  common  count*  are  all  made  count,  and  the  words  "above,  &c."  refer  to  the 

up  into  one  eount,  yet,  by  the  English  roles,  the  whole  indebitatus  count    6  Ohio  Ili>p.  900. 

eoramoo  counts  thus  made  up  are  held  to  be  die-  {b)  Note,  that  if  the  words  "  laai  mentioned" 

tinct  and  separate  eoonts,  and  therefore,  at  (a)  in  moneys  is  here  used,  and  there  is  no  breach  of  ihe 

the  above  form  Ihe  number  of  those  counts  is  promise  aUedgied  in  the  special  count,  the  special 

inserted  in  the  Engltsli  form.    But  in  this  State  count  will  be  hekl  bad  on  special  demurrer,  for  the 

the  commoii  couats  thus  made  up  are  but  one  want  of  a  breach.    1  Chit.  Prec.  90,  n.  (m.) 

28 
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Sec.  IL    dbclakatioks  bt  and  against  administrators,  (c) 

1.  Dedaration  by  an  Mmimstraior  an  Promises  to  the  Iniestate. 

Commencement  a$  ante  p.  190.     Form  I.]    For  that,  whereas,  the  defend- 
ant in  the  lifetime  of  the  said  6.  H^  to  wit,  on  [4*^.]  at  C^c]  was  indebted  to 

the  said  6.  H.,  in dollars,  for  goods  then  and  there  sold  uid  delivered  by 

the  said  Q.  H.  to  the  defendant  at  his  request,  [or  as  the  cause  of  actum  may 
be^  and  in  — -  dollars,  for  money  found  to  be  due  from  the  defendant  to  the 
said  6.  H.,  on  an  account  then  and  there  stated  between  them  :*  And  the  de- 
fendant, afterwards,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid, 
in  consideration  of  the  premises  respectively,  promised  the  said  G.  H.,  to 
pay  him  the  said  moneys  on  request,  {d)  Yet  the  defendant  hath  disre- 
garded his  promises,  and  hath  not  paid  any  of  the  said  moneys,  or  any  part 
thereof,  either  to  the  said  G.  H.,  in  his  lifetime,  or  to  the  plaintiff,  as  adminis- 
trator aforesaid,  since  the  death  of  the  said  G.  H. ;  {e)  to  the  damage  of  the 
plaintiff,  as  administrator  as  aforesaid,  of—  dollars,  and  thereupon  he  brings 
his  suit,  ^.  [add prof  ert  of  letters  of  administration  as  ante^p.  190.]] 


2.  By  an  Administrator^  laying  a  Debt  to  the  Intestate^  and  a  Promise  to 

the  Plaintiff.  (J) 

Proceed  as  in  the  last  form  to  the  asterisk:']  and  said  sums  being  in  arrear, 
the  defendant,  in  consideration  of  the  premises,  af\er  the  death  of  the  said  G. 
H.,  to  wit,  on  [4'^0  at  [4*<^-3  promised  the  plaintiiT,  as  {g)  administrator  as 
aforesaid,  to  pay  him  the  said  sums  on  request :  yet  the  defendant  hath  disre- 
garded his  promise,  and  hath  not  paid  any  of  the  said  moneys,  or  any  part 
thereof,  to  the  damage,  [jkc.  As  before."] 


(c)  See  the  forms  againit  Executors,  pott,  Sec.  (/)  It  is  a  nile  m  actions  by  executors  and  ad- 

16  of  this  Chapter*  ministrators,  that  a  promise  aAer  the  death  of  the 

{d)  If  a  promise  to  the  plaintiiT  as  administrator  testator  or  intestate,  cannot  be  received  in  eri- 

can  be  proved,  here  insert  a  count  accordingly,  as  dence  unless  there  be  a  count  chaiiging  such  a 

a  further  count ;  see  potlf  Form  t,  and  infra,  note  promise  to  have  been  made  to  Uie  plaintiff  in  his 

{J ).   The  breach  will  then  be  as  suggested  in  note  representative  capacity.    3  East,  409;  Wilks  R. 

{e),  infra.  27$  1  ^ng.  C.  L.  Rep.  446.    When  an  admiais- 

{e )  Add  '*  nor  hath  he  paid  to  the  plaintiff,  ad-  Irator  de  bonis  non  sues,  the  promise  may  be  laid 

ministrator  as  aforesaid,  any  of  the  moneys  which  to  have  been  made  to  the  first  adamuatfator.    U 

he  so  promised  to  pay  hhn,  or  any  part  thereof,''  Mass.  37^  7  T.  R.  178. 

if  there  be  a  second  count  on  a  promise  to  the  {g)  The  word  "  as"  is  here  necessary.    See  6 

plaintiff.  East  400}  2  Ohio  Rep.  156}  5  East  1£0$  ante  58, 63, 
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3.  By  an  AdminUtrator  on  a  Cause  of  Action^  arising  after  the  Inies- 

tate*s  death.  (A) 

Commencemeni  ai  ante  p,  190.  Form  I.3  For  that,  whereas,  the  defend- 
ant, after  the  death  of  the  said  G.  H.,  to  wit,  on  [4*^0  ^^  [^^0  ^^  indebted  to 
the  plaintiff,  as  administrator  as  aforesaid,  in  ■  dollars,  for  goods  of  the 
estate  of  the  said  G.  H.,  then  and  there  sold  and  delivered  by  the  plaintiff,  as 
administrator  as  aforesaid,  to  the  defendant  at  his  request,  [^Or  as  the  cause  cf 
action  may  be;  showing  thai  the  cause  of  action  springs  from  the  estate^  as 
thus:"]  and  in  the  further  sum  of  — »  dollars,  for  money  due  to  the  said  6.  H. 
in  his  lifetime  from  the  defendant,  and  heretofore,  to  wit,  on  [^c}  at  [4^c.]] 
found  to  be  due  from  the  defendant  to  the  plaintiff,  as  administrator  as  aforesaid, 
upon  an  account  then  and  there  stated  between  the  plaintiff,  as  administrator  as 
aforesaid,  and  the  defendant ;  and  the  defendant,  in  consideration  of  the  premises, 
afterwards,  to  wit,  on  [j^c.^  ^d  at  the  county  aforesaid,  promised,  £&c.  Pro^ 
cud  and  conclude  as  inform^  No.  2.3 


4.  Declaration  against  an  Administrator  on  Promises  by  the  iitestate.  (i) 

Commmcement  as  ante  p.  193.  Form  7.]  For  that,  whereas,  the  said 
G.  H.,  in  his  lifetime,  to  wit,  on  [^c.3  at  [^c.J  was  indebted  to  the  plahitiff 
in  —  doilan,  for  goods  then  and  there  sold  and  delivered  by  the  plaintiff  to  the 
said  G.  H«,  at  bis  request,  [as  the  can  may  bef^  and  in  —  doUais,  for  money 


(A)  6  Ohio  Rep.  94.    And  see  7  Ohio  Rep.  suit  of  a  creditor  of  the  deceased  until  aAer  the 

(Part  1)  968;  and  ante,  p.  fiS,  fiS.  '  expiration  of  eighteen  months  from  the  date  of 

ft)  Thereiaaelasf  ofeasesintHnebeieeaton  hit  adsMiustratJott  bond,  or  the  ftifiher  tine  allow- 
and  admiaistmion  are  personally  nsponsible,  as  ed  by  ibe  court,  for  the  colWetion  of  the  asseu  of 
for  moneys  in  their  hands  due  the  heirs  on  settle-  the  estate,  except  in  the  following  cases,  namely : 
meat.  In  declaring  against  executors  or  adminis*  IsU  When  the  suit  is  for  the  recovery  of  a  de- 
flators in  racb  ease,  it  may  He  necessary,  in  order  mand  that  would  not  be  affected  by  the  msolvency 
to  deduce  a  right  of  recovery,  to  deseribe  Ihem  as  of  the  estate. 

executors  or  administrators ;  and  though  described       2dly .  Where  the  suit  is  brought  aAer  the  estate 

as  such,  and  it  seems,  though  it  appear  upon  the  has  been  represented  to  the  court  as  insolvent  for 

fsiee  of  the  declaration  that  tbey  aM  sued  as  such  the  purpose  of  ascertaining  the  amoiait  or  justice 

for  what  also  appears  on  the  fiice  of  the  deelara-  of  a  eontested  elaini.. 

«ion  tn  be  a  personal  liability  growing  out  of  their       MIy.  Wliere  the  suit  is  brought  upon  a  claim 

trust,  the  description  will  be  treated  as  mere  mu*  that  has  been  exhibited  to  the  executor  or  admi»- 

plasage,  and  Judgment  may  be  taken  de  bonis  istrator,  and  has  been  disputed  or  rejected  by  him. 

propriis.    t  Ohio  Rep.  106;  see  ante  p.  6S,fiS.  Biat.  306,  $98. 

A  judgment  can  be  of  no  other  use  to  a  creditor       If  the  executor  or  administrator  is  not  liable  to 

whose  claim  haa  been  allowed,  than  lo  lay  die  an  action  or  account  of  the  above  provisions  of 

foundation  for  a  scire  faeias,  suggesting  waste;  the  statute,  the  defence,  as  in  the  ordinary  cases 

for  a  eredilor  wbose  claim  has  been  allowed  has  coming  under  the  provisions  of  the  statute  of  fim* 

the  sane  lemedy  on  the  adnHnistraiion  bond  as  if  itations,  sliould  come  from  him.    No  averments  in 

his  claim  were  in  judgment.    Stat.  373,  (182.  the  declaration  seem  necessary  on  accoimt  of  these 

An  executor  or  administrator  is  not  liable  to  the  provisions. 
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found  to  be  due  from  the  said  *0.  H.  to  the  plaintiff  on  an  account  then  and 
there  stated  between  them;*  and  the  said  6.  H.,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  county  aforesaid,  in  consideration  of  the  premises  res- 
pectively, promised  the  plaint^  to  pay  him  the  said  several  moneys  respectively 
on  request;  (6)  yet  the  said  G.  H.,  in  his  lifetime,  and  the  said  defendant,  as 
administrator  as  aforesaid,  since  the  death  of  the  said  6.  H.,  respectively  disre- 
garded the  said  promises,  and  neither  of  them  hath  paid  the  said  several  moneys 
(c)  or  any  part  thereof,  {d)  to  the  damage,  [fi'C.'] 


5.  Against  an  Administrator  laying  a  Debt  Jram  the  BUestate,  and  a 

Promise  by  the  Administrator,  (e) 

For  that,  whereas,  [4rc*9  proceed  as  in  the  preceding  form  to  the  asteruikf 
and  then  as  follows  f]  And  the  said  moneys  being  unpaid,  the  defendant,  as  (/) 
administrator  as  aforesaid,  after  the  death  of  the  said  G.  H.,  to  wit,  on  {j^cJ} 
at  |^4^c.3  promised  the  plaintiff  to  pay  him  the  said  moneys  on  request,  yet  the 
defendant,  as  administrator  as  aforesaid,  hath  disregarded  his  said  promise,  and 
hath  not  paid  the  said  moneys,  or  any  part  thereof,  to  the  plaintiff  *8  damage  f^^cl 


6.  Against  an  Administrator  on  a  Cause  of  Action  arising  after  the  Inr 

testate^s  death,  (g) 

For  that,  whereas,  the  defendant,  as  administrator  as  aforesaid,  on  [jkc.']  at 
[Slc."]  was  indebted  to  the  plaintiff  in  ^— —  dollars,  for  money  found  to  be  due 
from  the  defendant,  as  administrator  aforesaid,  to  the  plaintiff,  upon  an  account 
then  and  there  stated  between  the  plaintiff  and  the  defendant,  as  administrator 
as  aforesaid,  of  and  concerning  divers  sums  of  money,  due  and  owing  from  tlie 
said  G.  H.»  in  his  lifetime,  to  the  said  plaintiff,  and  then  and  there  in  arrear  and 
unpaid,  and  in  consideration  of  the  premises,  afterwards,  on  the  day  and  year, 
and  at  the  county  aforesaid,  the  defendant,  as  said  administrator,  promised  tlie 
plaintiff,  Q^c.  Conclude  as  in  preceding  form^  No.  ft.j 


{b)  If  there  be  a  promise  by  the  defendaiit  as  (/)  See  ante,  p.  218,  note  {g). 

admioistrator^hereinsertacouBiaccordiDglyaf  an  (g)  As  lo  this  Fonn  see  3  Wend.  S44}   1  H. 

additional  count,  see  Fonn  5.    The  bfeach  will  Black.  lOSj  2  Saund.  117,  d,  e ;  6  Ohio  Hop.  94> 

then  be  as  suggested  in  notes  (c)  and  {d)f  mfira.  ante  61, 6S.    An  administrator  who  has  received 

(c)  Add,  "  which  the  said  G.  H.  so  promised  or  borrowed  money  aAer  the  intestate's  death, 

to  pay,"  if  there  be  a  second  count  on  n  promise  must  be  sued  personally  therefor;  see  ante  30,31. 

by  defendant  Counts  agwnirt  an  administrator  upon  debts  for 

{d)  Add,  "nor  hath  the  defendant  paid  the  which  he  is  personally  chaif;eable,  cannot   of 

moneys  he  so  promised  to  pa^,  or  any  part  there-  course  be  Joined  with  counts   upon  debts  for 

of,"  if  there  be  aseoond  count  charging  a  promise  which  he  is  chargeable  in  his  representative  ca- 

by  him.  pacity  only.    See  ante,  30, 31, 51,  dS. 

(e)  See  6  Ohio  Rep.  92.    When  perwmUy  lia^ 
ble,  Swan's  Manual  188. 
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Ag^eDts. 

Another  Form  for  the  like.  (A) 

For  that,  whereas^  the  said  plaintiff,  and  the  said  6.  H.,  {_The  itUeatate^'] 
on  ^&c.3  at  [jSlc.']  were  jointly  indebted  to  one  R.,  in  the  sum  of  — *  dol- 
lars, and  to  secure  the  payment  of  the  said  sum,  then  and  there  made  their 
promissory  note,  in  writing,  of  that  date,  and  delivered  the  same  to  said  R. ; 
by  which  they  promised,  jointly  and  severally,  to  pay  the  said  R.  that  sum  in 
—  months  from  that  date,  with  interest  therefor  until  paid.  And  afterwards, 
and  after  the  decease  of  the  said  6.  H.,  to  wit,  on  [^*]  at  [SlcJ]  said  note 
became  due,  and  was  unpaid,  and  said  plaintiff  was  then  and  tliere  requested  by 
said  R*  to  pay  him  the  whole  of  said  sum,  and  the  interest  till  that  time,  which 
the  said  plaintiff  then  and  there  did,  the  interest  and  principal  amounting  to  a 
laige  sum,  to  wit,  •^—  dollars;  of  all  which  the  said  defendant,  as  such  admin- 
istrator, then  and  there  had  notice,  and  thereby  became  liable  to,  and  in  consid- 
eration of  the  premises,  then  and  there  promised,  as  admihistrator  as  aforesaid, 
to  pay  him  one  half  of  the  said  principal  and  interest,  to  wit,  the  sum  of 
doUars,  on  request;  yet,  [j^c.  Concluding  cu  in prccding form^  No.  5.] 


Sec.   III.      AGENT,   (t) 

1.  Declaration  on  a  Note,  fyc.,  made  by  an  Agent. 

The  contract  may  be  declared  on  as  made  by  the  principal,  without  noticing 
the  agency,  (J)  or,  in  stating  the  execution  of  the  instrument,  by  the  defendant, 
say,  '^the  defendant,  by  one  R.  S.,  his  agent  for  that  purpose,  then  and  there 
duly  authorized,''  made,  or  indorsed,  or  accepted,  &c. 


2.  Against  an  Agent,  for  not  accounting  for  Goods,  tfc,  intrusted  to 

him  to  sell. 

For  that  whereas,  heretofore,  to  wit,  on  {exact  day  not  material^  at  [venue'] 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had  delivered 
{k)  to  the  defendant  divers  goods  and  chattels  of  the  plaintiff,  to  wit,  [{^c, 
describing  them  generaUy^  of  great  value,  to  wit,  of  the  value  of dol- 


{h)  The  mere  psyment  of  money  for  the  ad-  ered  upon  a  common  count  for  work  and  labor, 

mmistrator  would  not  be  sufficient  to  nutain  a  ante  p.  907$  14  East  iS78;  1  Chit.  Pree.  147,  n.  (h.) 

eoont  against  him  as  administrator  for  money  paid;  {J)  8  Whea.  64cS;  2  Phil.  Ev.  4  Am.  ed.  2.  < 

and  a  count  for  money  paid  for  the  use  of  the  ad-  {k)  Or  if  the  goods  were  not  deUvered  to  the 

mimilfaior  as  such,  cannot  in  general  be  main-  defendant,  or  in  his  power,  alledge  that  in  consid- 

tained,  unless  money  has  been  paid  under  a  con-  eralion  plaintiff  had  employed  defendant  to  sell, 

tract  between  the  intestate  and  the  plaintiff.  &c. 

(f )  An  agent's  commissions,  Slc,  may  he  recov- 
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larSf  to  be  sold  and  disposed  of  by  the  defeodantt  for  and  on  account  of  the 
plaintiff,  for  reward  to  the  defendant  in  that  behalf,  he,  the  defendant,  under- 
took, and  promised  the  plaintiff,  that  he,  the  defendant,  would  reader  to  the 
plaintiff  a  true  and  just  account  of  the  sale  of  the  said  goods  uid  chattels,  and 
of  the  moneys  arising  from  such  sale,  whenever  he,  the  defendant,  should  be 
thereunto  requested,  after  reasonable  time  for  that  purpose  i^uld  hove  elapsed 
from  the  time  of  the  sde  of  the  said  goods  and  chattels;  and  the  plaintiff  avers, 
that  the  defendant  did  afterwards,  to  wit,  on  the  day  and  year  foresaid,  at  Uie 
county  aforesaid,  sell  and  dispose  of  the  said  goods  and  chattels,  for  and  on  ae» 
count  of  the  said  plaintiff,  (/)  for  divers  large  sums  of  money,  and  that,  although 
ihe  plaintiff  afterwards,  and  after  a  reasonable  time  for  that  purpose  had  elapsed 
from  the  time  of  the  sale,  to  wit,  on  [<Sui,']  at  [^.3  requested  (m)  the  defend* 
ant,  to  render  a  true  and  just  account  of  the  satd  sale,  and  of  the  moneys  arising 
therefrom,  to  the  plaintiff,  yet  the  defendant,  not  regarding  his  said  promise, 
hath  not  rendered  to  the  plaintiff  a  just  and  true,  or  other  account,  of  the  sale  of 
the  said  goods  and  chattels,  or  any  part  thereof,  or  of  the  none3r8  (n)  arising 
from  such  sale,  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  re- 
fused, and  still  doth  neglect  and  refuse  so  to  do,  to  wit,  at  said  county,  [j^dd 
common  counts  and  breach^  as  ante  p.  216.] 


3.  Against  an  Agent  for  not  using  due  care  in  setting  Ooods. 

For  that  whereas,  heretofore,  to  wit,  <hi  [^c.  7%s  exatt  daig  not  material,} 
at  [&c*3  u^  consideration  that  the  j^aintiff,  at  the  request  of  the  defenduit^  had 
retained  and  employed  the  defendant,  for  reward  to  .Inm  in  that  behalf,  to  sell 
and  dispose  of  divers  goods,  to  wit,  — «—  hogsheads  of  sugar  of  great  value,  to 
wit,  of  the  value  of  — —  dollars,  for  the  plaintiff,  he,  the  said  defendant,  under* 
took,  and  then  and  there  promised  the  plaintiff,  to  use  due  care  and  diligence 
in  and  about  the  endeavoring  to  sell,  and  in  and  about  the  selling  and  disposing 
of  the  said  sugar  for  the  plaintiff;  and  although  the  defendant  then  and  there 
had  and  received  the  said  sugar,  for  the  purpose  aforesaid,  yet  the  defendant. 


(/)  This  raquirea  evidenoe  of  a  8bI#  by  defend-  cover  the  mon^js  rtedeed  by  MtaiaaL  It  will 
ant.  1 1  Eng.  C.  L.  Rep.  476.  If  the  gale  by  d&-  be  necessary,  however,  for  the  plaintiff  to  prove  a 
fcndaot  cannot  be  proved,  the  declaration  should  demand  of  the  moneys  previously  to  the  com- 
be that  (he  defendant  promised  to  account  for  the  mencement  of  the  suit}  3  Blaekf.  S5t.  SS5;  7 
goods  on  request,  and  this  allegation  of  sale  Wend.  3S0;  and  if  he  declares  specially,  and  as- 
should  be  omitted,  and  the  breach  should  be  for  signs  as  a  breach  the  nonpayment  of  the  moneys, 
Bol  accounting  for  (he  goods  on  being  requested,  a  special  demand  must  be  averred  in  the  declara- 

(ill)  This  request  is,  in  general,  essential;   3  tioo.    Id.  lb.     Although  no  money  may  have 

Blaekf.  2fiS,3S5;  but  see  7  Pick.  214$  Wright  485}  been  received  so  as  to  charge  the  agent  with  (he 

and  see  16  Pick.  fi28}  12  Mass.  419;  1  Taunt  573.  proceeds,  he  may  be  liable  for  refiising  to  render 

(m)  It  will  be  observed  that  this  count  does  not  an  account  of  the  sale  ;  therefore  Uie  qiecial  eouai 

charge  the  receipt  or  nonpaYmad  of  the  proceeds,  should  be  inserted  when  it  can  be  BMUntained. 
The  common  count  will  be  proper  in  order  to  re- 
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not  legBidisg  hk  said  promifle,  did  not  nor  would  use  due  care  or  diligence  in 
endeaToring  to  aell  or  selling  and  disposing  of  the  said  sugar  for  the  said  plain- 
iiSf  bat  wholly  negleeted  and  refused  so  to  do,  (o)  and  by  reason  thereof  the 
said  sugar,  on  the  same  being  afterwards,  to  wit,  on  [^0  at  [jSic.']  sold  and 
disposed  of  by  the  defendant  for  the  plaintiff,,  produced  much  less,  to  wit, 
■  dollars,  less  than  the  sum  that  eould  and  might  have  been  gotten  and 
received  for  the  same,  had  the  defendant  used  such  due  care  and  diligence  in 
and  about  the  endeavoring  to  sell  and  selling  and  disposing  of  the  same  for  the 
plaintiff,  and  thereby  also  the  said  sugar,  after  the  making  of  the  defendant's 
said  piomise,  and  before  the  said. sale  thereof,  became  and  was  much  wasted 
and  deteriorated  in  value,  and  the  plaintiff  incurred  divers  great  and  additional 
expenses,  to  wit,  to  ^the  amount  of  -^*-  dollars,  in  warehousing  and  keeping 
the  same,  and  was  and  is  otherwise  damnified,  to  wit,  at  said  county,  [Omi- 
dude  as  before.'] 


4.  Agauist  an  Agent  far  not  obeying  the  orders  of  his  Principal,  (p)  in 

selling  Goods. 

For  that,  whereas,  heretofore,  to  wit,  on  [&c.  TTie  exact  day  not  material^'] 
at  [iic.']  in  consideration  that  the  plaintiff,  at  the  defendant's  request,  had  retain- 
ed and  employed  him,  for  commission  and  reward  to  him  in  that  behalf,  to  sell 
and  dispose  of  divers  goods,  to  wit,  (  hogsheads  of  sugar,)  of  great  value, 
to  wit,  — — *  dollars,  for  the  plaintiff,  the  defendant  dien  and  there  promised  the 
plaintiff  to  use  due  care  and  diligence  in  obeying  the  lawful  and  reasonable 
orders  and  directions  of  the  plaintiff,  to  be  given  by  him  to  the  defendant  in  re- 
gard to  the  sale  and  disposal  of  the  said  sugar  by  the  defendant  for  the  plaintiff; 
and  the  plaintiff  aveis,  that  tlie  defendant  then  and  there  had  such  sugars  in  his 
possession  and  chaj^,  upon  the  terms,  and  for  the  purpose  aforesaid;  and 
the  plaintiff  afterwards,  to  wit,  on  [^0  at  [Ac.3  ordered  and  directed  the  de- 
fen<bnt,  as  such  agent,  to  sell  and  dispose  of  the  said  sugar  for  the  plaintiff  at 
a  certain  price,  to  wit,  the  rate  or  price  of  seven  dollars  per  cwt,  and  not 
less,  in  case  the  same  could  be  obtained  by  using  due  and  reasonable  care  and 
diligence  in  that  behalf,  the  same  being  a  lawful  and  reasonable  order  and  direc- 
tion in  diat  behalf,  as  the  defendant  then  and  there  well  knew;  and,  although  the 
defendant  as  such  agent  could  and  might,  by  using  due  care  and  diligence,  have 
obtained  and  ought  to  have  .obtained  for  the  said  sugar,  a  large  price,  to  wit,  at 
the  said  rate  of  seven  dollars  per  cwt,  yet  the  defendant,  not  regarding  his  said 


(d)  IftlMdafcndrateaiielattljMid  toaniafol-  prietf  of  tke  nid  mgw,  or  takiii|f  iecurity  for  Ibo 

I  pemm,  tbe  form  ■hoiiktbc<~''aiid  iheo  €«••  pa/nant  thereof}  and  the  plaintiff,  by  reason  of 

leatly  and  improperly  sold  and  disposed  of  the  the  premises,  is  likely  to  lose  tbe  price  of  the  said 

said  sugar  for  the  plaintiff  to  a  person  in  bad  and  sugar/' 

embarrassed  ctrcumstances,  withovt  receiving  the  {p)  See  t  Cai.  310. 
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promise,  did  not  nor  would  use  due  care  and  diligence  in  obeying  the  said 
order  and  direction  of  the  plaintiff,  and  then  and  there  wrongfully  and  improp- 
erly disobeyed  the  same,  and  neglected  to  sell  the  said  sugar  according  to  such 
order  and  direction,  and  by  reason  of  the  carelessness,  negligence  and  improper 
conduct  of  the  defendant  in  the  premises,  the  plaintiff  was  afterwards,  to  wit, 
on  [&c.]  at  {jkc,"]  forced  to  suffer  the  said  sugar  to  be  sold  for  a  less  price,  to 
wit,  six  dollars  per  cwt.  and  thereby  the  plaintiff  sustained  a  great  loss,  to  wit, 
■  dollars,  upon  and  in  respect  of  the  price  and  value  of  the  said  sugar,  and  also 
by  means  of  the  premises,  the  said  sugar  was  greatly  wasted  and  deteriorated  in 
value,  and  the  plaintiff  incurred  a  great  and  additional  expense,  to  wit,  — 
dollars,  in  warehousing  and  keeping  the  same,  to  wit,  at  said  connty,  and  was 
and  is  otherwise  injured,  to  the  plaintiff 's^amage  of  dollars,  and  therefore 

he  brings  his  suit,  &c. 


5.  Declaration  against  an  Agent  far  selUng  part  of  Goods  at  less  than 
the  stated  prices ;  for  not  accounting  for  those  sold ;  and  not  delivering 
up  the  remainder  of  the  Goods,  (b) 

For  that,  whereas,  heretofore,  to  wit,  on  [iLc,"]  at  f&c.]  in  consideration 
that  the  plaintiff,  at  the  defendant's  request  had  then  and  there  retained  and  em- 
ployed him,  for  commission  and  reward  to  him  in  that  behalf,  to  sell  and  dis- 
pose of  divers  chaises,  gigs,  and  other  carriages,  of  and  for  him  the  said  plaintiff, 
at  and  for  certain  prices  respectively  to  be  therefore  stated  to  the  defendant  by 
the  plaintiff,  he  the  said  defendant  undertook,  and  then  and  there  promised  the 
plaintiff  not  to  sell  the  said  chaises,  gigs,  and  other  carriages,  for  less  than  the 
said  prices,  and  to  render  to  him  a  just  and  true  account  of  the  sale  thereof  by 
the  defendant  as  such  agent,  and  to  deliver  up  to  the  plaintiff  such  of  the  said 
chaises,  gigs,  and  other  carriages,  as  should  remain  unsold  by  him  the  said  de- 
fendant, when  he  should  be  thereunto  aAerwards  requested;  and  although  the 
defendant,  as  such  agent,  afterwards,  to  wit,  on  [&c.]  at  [&c.]  received  divers, 
to  wit,  fifty  chaises,  fifty  gigs,  and  fifty  other  carriages,  of  and  from  the  plaintiff 
upon  the  terms  aforesaid,  and  the  said  plaintiff  then  and  there  stated  the  prices 
of  the  same  respectively  to  the  defendant,  yet  the  defendant  craftily  and  subtly 
deceived  the  plaintiff  in  this,  to  wit,  that  he  the  said  defendant  afterwards,  to 
wit,  on  [&C.3  at  [&c.]  as  such  agent,  without  the  consent  of  the  plaintiff,  sold 
and  disposed  of  divers,  to  wit,  thirty  of  the  said  chaises,  gigs,  and  other  car- 
ris^es,  at  much  smaller  prices,  to  wit,  to  the  amount  of  — —  dollars  less  than 
the  said  prices  so  stated  to  him,  the  said  defendant,  by  the  plaintiff  in  respect 
thereof  as  aforesaid,  and  also  in  this,  to  wit,  that  he  the  defendant  hath  not, 
although  afterwards,  to  wit,  on  [&c.]  at  [&c.]  requested  by  the  plaintiff  so  to 
do,  as  yet  rendered  to  him  a  just  and  true,  or  other,  account  of  the  said  sales, 

{b)  3  Cowen  281}  7  Coweo  iB&i  SS  Pick.  40. 
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Agenia, 

nor  delivered  up  to  him,  the  said  plaintiiT,  the  residue  of  the  said  chaises,  gigs, 
and  other  carriages,  being  of  great  value,  to  wit,  ■  dollars,  which  remained 
unsold  by  him  the  said  defendant  as  aforesaid,  but  hath  wholly  neglected  and 
refused,  and  still  doth  neglect  and  refuse,  so  to  do,  to  wit,  at  said  county. 
[^Add  common  counts^  ante  p.  216.] 


6.  Declaration  against  an  Auctioneer  for  selling  on  Credit. (c) 

For  that,  whereas,  before,  and  at  the  time  of  the  promise  next  mentioned,  the 
defendant  carried  on  the  business  of  an  auctioneer,  and  thereupon  heretofore,  to 
wit,  on  [^.3  At  {jSlcJ]  in  consideration  that  the  plaintifT,  at  the  request  of  the 
defendant,  would  retain  and  employ  him  in  his  said  business  to  sell  and  dispose 
of  certain  goods  of  the  plaintiff,  to  wit,  [^Describe  them  a$  in  trover^']  of  great 
value,  to  wit,  i— —  dollars,  for  the  plaintiff,  for  reward  to  the  defendant  in  that 
behalf,  the  defendant  promised  the  plaintiff  that  he,  the  defendant,  would  not 
sell  or  dispose  of  the  said  goods  otherwise  than  for  ready  money.  And  the 
plaintiff  avers,  that  he  did  then  and  there  retain  and  employ  the  defendant  in 
his  said  business  on  the  terms  aforesaid,  yet  the  defendant  disregarded  his  said 
promise  in  this,  to  wit,  that  he  did  afterwards,  to  wit,  on  [^c]  at  [&c.]  sell  and 
dispose  of  the  said  goods  otherwise  than  for  ready  money,  to  wit,  on  credit, 
without  the  plaintiff^s  consent,  whereby  the  plaintiff  hath  hitherto  lost,  and  is 
likely  wholly  to  lose  the  price  and  value  of  the  said  goods,  to  wit,  at  said  county. 


7.  Against  the  Captain  of  a  Ship  or  an  Agent j  at  the  suit  of  the  Owner ^ 

for  not  procuring  a  st^ffident  Cargo. 

For  that,  whereas,  before  and  at  the  time  of  the  making  of  the  promise  of  the 
defendant  hereinafter  in  this  count  mentioned,  the  plaintiff  was  the  owner  of  a 
certain  ship  or  vessel,  then  in  tlie  river  Maumee,  to  wit,  at  [&c.]  waiting  for  a 
cargo,  to  be  conveyed  therein  for  and  upon  freight  and  reward,  to  be  therefore 
paid  to  the  plaintiff,  and  bound  from  thence  upon  a  certain  voyage ;  and  there- 
upon heretofore,  to  wit,  on  [jk^,"]  at  [[^c]  in  consideration  that  the  plaintiff 
had  then  and  there,  at  the  request  of  the  defendant,  retained  anxi  employed  him 
to  obtain  and  procure  a  cargo  on  freight  for  the  said  ship  or  vessel,  for  reward 
10  the  defendant  in  that  behalf,  he,  the  defendant,  then  and  there  promised  the 
plaintiff  to  use  due  diligence,  care  and  attention  in  and  about  tlie  endeavoring 
to  procure  a  full,  sufficient,  and  proper  cargo  on  freight  for  the  said  ship  or 
vessel,  upon  her  said  intended  voyage,  and  although  the  defendant  then  and 


{e)  Ab  •laelkiiieer  eamiot,  wiUioat  express  au-  bas  implied  authority  to  mH  on  such  terms ;  Willes 

thorny,  ioU  goods  by  auction  on  erodit,  unless  the  406;  3  B.  &  P.  489;  6  Johns.  69;  5  Cowen  473; 

general  custom  be  otherwise.  18  Eng.  C.  L.  Rep.  3  Johns.  319;  15  Pick.  179. 
364.    When  customary  to  sell  on  credit,  an  agent 

29 
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there  accepted  the  said  retainer,  yet  the  defendant,  not  regarding  his  said 
promise,  did  not  use  due  diligence,  care  or  attention,  in  and  about  the  endeavor- 
ing  to  procure  such  cargo  on  freight  for  the  said  ship  or  vessel  as  aforesaid ; 
bat  on  the  contrary  thereof,  the  defendant  then  and  there  so  carelessly,  negli« 
gently  and  improperly  behaved  and  conducted  himself  in  and  about  the  premises, 
that  by  and  through  the  mere  carelessness,  negligence,  and  improper  conduct  of 
the  defendant  in  that  behalf,  the  plaintiff  was  aAerwards,  to  wit,  on  [dl^c.3  at 
said  county,  obliged  to  despatch  the  said  ship  or  vessel  on  her  said  intended 

voyage  with  a  much  less  cargo  or  quantity  of  goods,  to  wit, tons  weight 

of  goods  less  than  the  said  ship  or  vessel  was  capable  of  receiving  and  con- 
taining, and  the  defendant  might  and  ought  to  have  procured  for  the  same,  on 
freight  as  aforesaid,  before  the  said  ship  sailed  as  aforesaid ;  and  thereby  the 
plaintiff,  so  being  the  owner  of  the  said  ship  or  vessel,  hath  lost  and  been 
deprived  of  divers  great  gains  and  profits,  which  would  otherwise  have  accrued 
to  him,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  ■  dollais, 
and  was,  and  is,  by  means  of  the  premises,  otherwise  greatly  injured  and 
damnified,  to  wit^  at  said  county. 


8.  Second  Count  for  not  properly  Stowing  the  Cargo. 

And  whereas,  also  heretofore,  to  wit,  on  [^.]  at  ([^0  ^"  consideration  that 
tlie  plaintiff  had  then  and  there  retained  and  employed  the  defendant,  at  his 
request,  to  superintend  and  direct  the  loading  and  stowing  of  a  c^urgo  of  a  certain 
other  ship  or  vessel  of  the  said  plaintiff,  bound  ifa  a  certain  voyage,  in  and  on 
board  tlie  .  said  ship  or  vessel,  for  rewatd  to  the  defendant,  he,  the  defendant, 
then  and  there  promised  the  plaintiff  to  use  due  care  and  attention,  skill  and 
diligence  in  and  about  the  loading  and  stowing  the  cargo  of  the  said  last  men- 
tioned ship  on  board  the  same;  and  although  the  defendant  then  and  there 
accepted  and  acted  upon  the  said  last  mentioned  retainer,  yiet  tlie  defendant,  not 
regarding  his  said  last  mentioned  promise,  did  not  use  due  care  or  attention, 
skill  or  diligence  in  and  about  the  loading  and  stowing  the  cargo  of  the  said 
last  mentioned  ship  or  vessel,  in  and  on  board  tlie  same,  on  the  occasion  afore- 
said, but  on  the  contrary  thereof  then  and  there  so  carelessly  and  negligently, 
unskillfully,  and  improperly  superintended  and  directed  the  loading  and  stowing 
of  the  freight  or  cargo  of  the  said  last  mentioned  ship  or  vessel,  and  caused  the 
same  to  be  loaded  and  slowed  on  board  the  same  in  so  careless,  unskillful  and 
improper  a  manner,  that  by  reason  thereof  the  said  last  mentioned  ship  or 
vessel  could  not  contain  or  hold  as  much  freight  or  cargo  as  the  same  would 
otherwise  have  been  reasonably  capable  of  holding  and  containing,  and  other- 
wise might  and  would  have  held  and  contained;  and  the  said  plaintiff  was  then 
and  there  compelled  to  despatch  the  last  mentioned  ship  or  vessel  on  her  said 
voyage  with  a  much  smaller  cargo  than  he  otherwise  might  and  would  have 
had  on  board  the  said  last  mentioned  ship,  and  w^  then  and  there  obliged  to 
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dedkie  to  leeeiye  on  board  thereof  divers,  to  wit,  — —  tons  weight  of  goods 
which  he  otherwise  might  and  would  ^have  taken  on  freight  in  the  said  hst 
neatMHied  ship  or  vessel ;  and  the  plaintiff,  so  being  the  owner  of  the  said  last 
mentioned  8h^)  or  vessel,  thereby  then  and  there  lost  and  was  deprived  of  the 
gains  and  profits  which  would  have  otherwise  arisen  to  him  from  having  a  full 
cargo  in  and  on  board  of  the  said  last  mentioned  ship  or  vessel,  amounting,  in 
the  whole,  to  a  large  sum  of  money,  to  wit,  -^— -  dollars ;  and  was  and  is  by 
means  of  the  said  last  mentioned  premises,  otherwise  greatly  injured  and 
damnified,  to  tlie  plaintiff's  damage  of  ■  dollars,  and  therefore  he  brings  his 
suit,  6lCs 


9.  Against  a  Shipping  Broker,  the  Proprietor  of  a  Warehouse^  for  not 
forwarding  Plaintiff's  Goods  by  a  Vessel  proceeding  to  another  port. 

For  that,  whereas,  the  said  defendant,  before,  and  at  the  time  of  the  making 
of  his  promise  hereinafter  mentioned,  to  wit,  at  said  county,  was  a  forwarding 
agent,  and  was  the  proprietor  of,  and  kept  a  warehouse,  for  the  reception  of 
goods  intended  to  be  forwarded  and  sent  from  a  certain  place,  to  wit,  the  port 
of  Cleveland,  .to  a  certain  place,  to  wit,  Buffalo,  by  a  vessel  proceeding  from 
the  port  of  Cleveland  to  Buffalo,  and  for  keeping  such  goods  until  the  same 
should  be  delivered  by  the  defendant,  within  a  reasonable  time  then  following, 
to  tte  master  or  crew  of  such  vessel,  to  be  shipped  on  board  such  vessel  for 
the  purpose  of  the  same  being  forwarded  and  conveyed  thereby  as  aforesaid, 
for  reward,  to  the  defendant  in  that  behalf;  and  thereupon  heretofore,  to  wit, 
on  the  16th  day  of  November,  A.  D.  18*-,  at  [yenuel^  in  consideration  that 
the  said  plaintiff,  at  the  request  of  the  defendant,  would  cause  to  be  delivered 
to  the  defendant,  at  his  said  warehouse,  certain  goods,  to  wit,  1  packing  case, 
4000  plants,  4000  shrubs,  and  4000  roots,  of  the  plaintiff,  of  great  value,  to 
wit,  of  the  value  of  100  dollars,  to  be  by  the  said  defendant  kept  in  the  said 
warehouse  until  the  same  should  be  delivered  by  him  within  a  reasonable  time 
then  following,  to  the  master  or  crew  of  a  ship  or  vessel  about  to  proceed  from 
the  port  of  Cleveland  aforesaid,  to  Buffalo,  for  the  purpose  of  (he  same  being 
therein  carried  and  conveyed  from  the  port  of  Cleveland  to  Buffalo,  for  reward 
to  the  defendant  in  that  behalf,  the  defendant  undertook,  and  then  and  ihere 
promised  the  plaintiff,  that  he,  the  defendant,  would,  within  a  reasonable  time 
next  after  his  receipt  of  the  said  goods  as  aforesaid,  deliver  the  same  to  the 
master  or  crew  of  such  vessel  for  the  purpose  aforesaid;  and  although  the 
defendant  then  and  there  received  the  said  goods,  and  such  ship  or  vessel  did, 
within  a  reasonable  time  then  and  there  following,  proceed  from  the  said  port 
of  Cleveland,  to  Buffalo,  and  the  said  defendant  could,  and  might,  and  ought  to 
have  delivered  the  said  goods  to  the  master  or  crew  of  such  ship  or  vessel  for 
the  purpose  aforesaid,  and  such  reasonable  time  hath  elapsed,  yet  the  said 
defendant,  not  regarding  his  said  promise,  did  not,  nor  would,  within  such 
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reasonable  time,  deliver  or  cause  to  be  delivered,  the  said  goods  to  the  master 
or  crew  of  such  ship  or  vessel  for  the  purpose  aforesaid  or  otherwise,  and 
wrongfully  and  carelessly  kept  and  detained  the  same  in  his  said  warehouse  for 
a  long  and  unreasonable  time,  to  wit,  two  months,  and  by  reason  of  the  premises 
the  said  goods,  toeing  of  the  value  aforesaid,  were  not  carried  in  or  by  the  said 
ship  or  vessel,  and  perished,  and  became,  and  were  of  no  use  or  value,  and  the 
said  plaintiff  thereby  lost  divers  gains  and  profits  which  otlierwtse  might  and 
would  have  accrued  to  liim  from  the  sale  thereof,  and  was  and  is  otherwise 
damnified,  to  wit,  at  said  county,  to  the  damage  of  the  plaintiff  of  100  dollars, 
and  therefore  he  brings  his  suit,  inc. 


10.  Declaration  against  the  Payee  of  a  BiU  of  Eitchange  (drawn  by  the 
plaintiff  on  a  third  person^  and  indorsed  by  defendant)  for  not  taking 
up  the  BiU  with  Money  paid  to  him  by  the  plaintiff  for  that  purpose, 
whereby  the  plaintiff  was  sued  on  the  Bill, 

For  that,  whereas,  heretofore,  to  wit,  on  Q&c]  at  [&c.]  in  consideration  that 
the  plaintiff,  at  the  request  x)f  the  defendant,  had  then  and  there  delivered  to 

him  a  certain  sum  of  money,  to  wit,  the  sum  of dollars,  of  the  plaintiff, 

for  tlie  purpose  of  taking  up  and  discharging  a  certain  bill  of  exchange  in 
writing,  bearing  date  [[&c.],  and  made  and  drawn  by  the  plaintiff  upon,  and 
accepted  by  one  J.  W.,  whereby  the  plaintiff  required  the  said  J.  W.  to  pay, 
two  months  aAer  the  date  thereof,  to  the  said  defendant  or  order,  the  sum  of 

dollars,  value  received,  and  which  said  bill  of  exchange  had  been,  and 

was  indorsed  by  the  defendant,  he,  the  said  defendant,  undertook,  and  then  and 
there  promised  the  said  plaintiff  to  take  up  and  discharge  the  said  bill  of  ex- 
change, the  said  sum  of  -— —  dollars,  so  delivered  to  the  defendant,  being  suf- 
ficient for  that  purpose,  when  the  same  bill  should  become  due  and  payable ; 
and  although  the  said  bill  of  exchange  afterwards,  to  wit,  on  |^&c.]  became  due 
and  payable,  whereof  the  defendant  then  and  there  had  notice,  yet  the  defend- 
ant, not  regarding  his  said  promise,  did  not,  nor  would  then  and  there  take  up 
or  discharge  the  said  bill  of  exchange  when  the  same  so  became  due  and 
payable,  or  at  any  time  afterwards,  although  often  requested  so  to  do,  but 
wholly  refused  and  neglected  so  to  do,  and  by  reason  thereof,  the  said  plaintiff 
afterwards,  to  wit,  on  [Sic,']  at  [&c.]  was  sued  in  an  action  brought  by  the 

holder  of  the  said  bill,  to  wit,  one ,  against  the  plaintiff  in  the  said  court 

here,  upon  the  said  bill  for  the  recovery  of  the  said  sum  therein  specified,  and 
was  obliged  to  pay  the  same,  together  with  the  costs  of  the  said  action,  in  the 
whole  amounting  to  a  large  sum,  to  wit,  -— —  dollars,  and  thereby  also  the 
plaintiff  incurred  a  great  expense,  to  wit,  —  dollars,  in  defending  tlie  said 
action,  to  wit,  at  [&c.]     \jAdd  common  counts  as  ante^p.  216.] 
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II.  Declaration  against  an  Agents  on  his  implied  promise  thai  he  had 
authority  from  hit  Principal  to  sell  goods  to  the  plaintiff .(d) 

For  that,  whereas,  heretofore,  to  wit,  on  [Jka,']  at  [^.3  in  consideration  tlistt 
the  plaintiff,  at  the  defendants  request,  would  agree  to  purchase  from  one  E. 
F.,  through  the  agency  of  the  defendant,  the  defendant  then  and  there  repre- 
senting to  the  plaintiff  that  he,  the  defendant,  was  the  agent  of  the  said  £.  F. 
in  that  behalf,  certain  goods,  Ito  wit,  [&C.3  at  a  certain  price,  to  wit,  [^*c., 
stating  the  terms  of  contract^  the  defendant  then  and  tliere  undertook  and 
promised  the  plaintiff  that  he,  the  defendant,  had  full  and  competent  power 
and  authority  from  the  said  E.  F.  to  sell  and  dispose  of  the  said  goods  to  tlie 
plaintiff  on  the  said  terms ;  and  the  plaintiff  avers,  that  he,  confiding  in  the 
defendant's  promise,  did  then  and  there  agree,  through  the  defendant's  agency, 
to  buy  the  said  goods  of  the  said  E.  F.  on  the  terms  aforesaid,  and  was  always 
ready  and  willing  to  accept  and  pay  for  the  same  on  the  terms  aforesaid,  and 
then  and  there  requested  the  said  E.  F.  to  deliver  to  him,  the  plaintiff,  the  said 
goods  upon  tlie  said  terms,  yet  the  defendant  disregarded  his  promise,  and 
deceived  the  plaintiff  in  this,  to  wit,  that  the  defendant  had  not,  at  the  time  of 
his  said  undertaking,  or  afterwards,  power  or  authority  from  the  said  E.  F.  to 
sell  the  said  goods  to  the  plaintiff  on  the  said  terms,  whereby  the  said  agree- 
ment became,  and  was  void,  and  by  reason  tliereof,  and  of  the  said  E.  F.^s 
refusal  to  deliver  the  said  goods  to  the  plaintiff  on  the  terms  aforesaid,  the 
plaintiff  hath  been  deprived  of  the  advantages  that  would  otherwise  have 
accrued  to  him  from  the  completion  of  the  said  agreement,  to  wit,  at  said 
county,    [^Staie  any  other  special  damage  tluU  may  have  accrued  to  plaintiff.'] 


12.  Declaration  by  a  Principal  against  his  del  credere  Agent,  on  his 

guaranty, {e) 

For  that,  whereas,  heretofore,  to  wit,  on  [^.]  at  [&c.]  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  retain  and  employ  him,  for 
commission  and  reward  to  him  in  that  behalf,  to  sell  and  dispose  of  certain 
goods,  to  wit,  [&C.3  of  tlie  plaintiff,  of  great  value,  to  wit,  ■  dollars,  for  the 
plaintiff,  he,  the  defendant,  then  and  there  promised  the  plaintiff  to  endeavor  to 
sell  and  dispose  of  the  said  goods  for  the  plaintiff,  and  to  be  responsible  to  him 
for  the  price  of  the  same  when  the  same  should  become  due  on  such  sale 
thereof,  as  aforesaid ;  and  the  plaintiff  avers,  that  he  did  then  and  there  retain 
and  employ  the  defendant,  upon  the  said  terms,  to  sell  and  dispose  of  the  said 
goods  for  the  plaintiff,  and  tlie  defendant  then  and  there  sold  and  disposed  of 
the  said  goods  for  the  plaintiff,  [to  wit,  to  one  E.  F.,]  for  a  large  sum  of 
money,  to  wit, dollars,  and  although  the  credit  and  time  of  payment  for 

{d)  See  form,  A:c.    25  Eng.  C.  L.  Rep.  514.  ' 

(^)  See  ChiUy,  jr.,  Contract,  2d  ed.,  171}  Tbeob.  Pr.  &  S.  64;  4  M.  &  Scl.  566. 
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the  price  of  the  said  goods  by  the  said  E.  F.  have  elapsed,  yet  the  said  E.  F. 
did  noty  although  he  was  afterwards,  to  wit,  on  []&c.]  at  [Slc.']  requested  by 
the  plaintiff  so  to  do,  pay  to  him  the  said  sum  of  money,  or  any  pait  thereof; 
of  all  which  the  defendant  then  and  there  had  notice ;  yet  he  hath  not  paid  the 
same  to  the  plaintiff,  although  he  was  then  and  diere  requested  by  the  plaintiff 
so  to  do,  and  the  same  is  still  due  and  in  arrear.  [jldd  common  counts^  arUt, 
p.  216,  and  breach^  as  anle^p.  217.] 

Sec.   IV.      DBCLARATION   FOR  AOUmiBNT.(g') 

Commencement^  fyc.  as  ante,  p.  216,  and  to  the  asterisk,*  mid  then 
proceed  as  follows :"]  for  the  agistment,  feeding  and  taking  caie  of  cattle  by  the 
plaintiff,  agisted,  fed,  and  taken  care  of,  for  and  at  the  defendant's  request,  in 
and  upon  certain  lands  and  premises  of  the  plaintiff,  and  in  [common  cotmtSf 
as  ante,  /}.  216,  ami,  for  use  and  occupation,  post.  Sec.  28  of  this  ChtqUerj 
and  breach,  as  ante,p,  217.] 

Sec.  V.    ASSIGNEE  of  an  insolvent  debtor. 

Commencement  as  ante  p.  193.  Form  11.]  For  that,  whereas,  the  defendant 
heretofore,  and  before  the  said  E.  F.,  applied  for  his  discharge,  &c.,  as  such  in* 
solvent  debtor,  as  aforesaid,  according  to  the  provisions  of  the  said  laws,  to  wit, 
on  £&^c.]  at  [^c]  was  indebted  to  the  said  E.  F.,  in  the  sum  of  ■  ■  dollars, 
for  goods  then  and  there  sold  by  the  said  E.  F.,  to  the  defendant  at  his  request, 
and  in  »  dollars,  for  [&c.  Here  state  the  subject  matter  of  the  debt  arising  to 
the  insolvent;  see  ante  p.  216,]  and  the  defendant,  in  consideration  of  the  prem- 
ises, afterwards,  and  before  the  said  £.  F.  made  his  application,  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  at  said  county,  promised  the  said  £.  Fm 
to  pay  him  the  said  moneys,  on  request ;  yet  the  defendant,  not  regarding  his 
said  promise,  hath  not  yet  paid  the  several  suras  of  money,  or  any  of  them,  or 
any  part  thereof,  to  the  said  E.  F.,  before  his  said  application,  as  aforesaid,  or 
to  the  plaintiff,  assignee  as  aforesaid,  although  oHen  requested  so  to  do,  and  the 
said  moneys  are  in  arrear,  to  the  damage  of  the  plaintiff,  as  commissioner  and 
assignee  as  aforesaid,  of dollars,  and  therefore  he  brings  his  suit,  &€. 

Sec.  VL    by  and  against  attorneys.  ('A^ 

1.  Against  an  Attorney ,  for  not  obtaining  Judgment  as  soon  as  he  ought 

to  have  done. 

For  that,  whereas,  heretofore,  to  wit,  on  [&c.]  at  [&c.]  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  retain  and  employ  the  de- 

ig)  If  the  defendant  had  pattetsioH  of  the  landf  the  count  should  be  for  the  use  of  land,  &c.    See 
a  form  for  horsemeai  and  stablui^,  post  sec.  25. 

{h)  As  to  declarations  by  Attorneys;  for  fees,  see  ante,  p.  £07. 
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fendant,  as  an  attorney  of  the  Court  of  Common  Pleas,  of  [said]  country  to 
prosecute  and  conduct  an  action  of  debt  in  the  same  court,  by  and  at  the  suit 
of  the  plaintifif^  against  one  J.  K«,  for  the  recovery  of  a  large  sum  of  money, 
which  he,  the  pbdntiff,  then  and  theie  claimed  to  be  due  and  owing  to  him, 
from  the  said  J.  K.»  for  certain  reasonable  fees  and  reward,  to  be  therefore  paid 
by  the  plaintiff  to  the  defendant,  he,  the  said  defendant,  undertook,  and  then 
and  there  promised  the  said  plaintiff,  to  prosecute  and  conduct  the  said  action 
in  a  proper,  skillful,  and  diligent  manner;  and  although  the  plaintiff,  confiding 
in  the  said  promise  and  undertaking  of  the  defendant,  did  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  [&c.]  aforesaid,  retain  and  employ  the  defendant 
as  such  attorney,  as  aforesaid,  to  prosecute  and  conduct  the  said  action,  on  the 
terms  aforesaid;  and  the  defendant  then  and  there  accepted  the  said  retainer 
and  employment,  and  under,  and  by  virtue  thereof,  afterwards,  to  wit,  in  the 
term  of——,  in  the  year  ■  ■  ,  the  defendant,  as  attorney  of  and  for  the  plaintiff, 
commenced  an  action  for  the  recovery  of  the  said  sum  of  money,  at  the  suit  of 
the  plaintiff,  against  the  said  J.  K.,  in  the  said  Court  of  Common  Pleas  of 
county,  aforesaid,  and  althou^  the  defendant  could,  and  might,  in  case  he  had 
prosecuted,  the  said  action  with  due  diligence  and  despatch,  have  obtained  final 
judgment  therein,  for  the  plaintiff,  in  ■  tei*m,  in  the  year  ■■  aforesaid, 
to  wit,  at  [&>eJ]  aforesaid,  yet  the  defendant,  well  knowing  the  premises,  but 
not  regarding  his  duty  as  such  attorney,  nor  his  said  promise,  dtc,  did  not,  nor 
would,  (although  often  requested  so  to  do)  proseeute  the  said  action  with  due 
diligence  and  despatch ;  bnt,  on  the  contrary  thereof,  he,  the  said  defendant,  so 
carelessly,  negligently,  and  improperly  behaved  and  conducted  himself,  in  and 
about  the  prosecution  of  said  action,  that  by  and  through  the  carelessness,  neg- 
ligence, delay,  and  improper  conduct  of  the  defendant,  in  that  behalf,  the  de* 
fendant  did  not  obtain  final  judgment  in  tlie  said  action  for  the  plaintiff,  until 
after  the  said  term  of  ,  in  the  year  ,  whereby  he,  the  said  plaintiff,  was 
greatly  hindered  and  injured,  and  has  lost,  and  been  deprived  of  the  means  and 
opportunity  of  recovering  the  said  sum  of  money,  to  wit,  at  [&c.]  aforesaid. 
[j^dd  iuch  other  count  as  the  case  may  require,'] 


2.  Oeneral  Count  against  an  Attorney ^  for  negligence  in  conducting  an 
action  at  the  Plaintiff^ s  suit  against  a  third  person.il) 

Commencement  as  antep,  181.]  For  that,  whereas,  heretofore,  to  wit,  on 
[&c.]  at  [&c.]  in  consideration  that  the  plaintiff,  at  the  request  of  the  defeud- 
ant,  had  then  and  there  retained  and  employed  him  as  an  attorney  of  the  said. 


(/)  The  aeiion  may  be  in  a$ntmp*U  for  the  ^B.Sc  Ad.  424;  2  Camp.  17,  19;    19  Eo^.  C.  L. 

braach  of  the  promise,  or  in  case  (see  forms,  pott.)  Rep.  135;  3  Porter  200;  and  se6  1  Harper  160; 

for  Uie  violation  of  the  implied  doty.    Their  mast  Wright  466;  15  Mass.  316;  15  Pirk.  440;  11  Mass. 

be  grou  negleet  or  nmiifllfiilness,  or  the  attorney  246.    As  to  amount  of  damages,  see  2  McLean 

is  not,  it  seems,  liable}  2  Wils.  305;  4  Burr.  2060;  99;  4  Pet.  172$  15  Mass.  316;  3  Day.  390. 
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court,  [^Or  "  of  the  Court  of—**]  to  prosecute  and  conduct  a  certain  action  in  the 
same  court,  by  and  at  the  suit  of  the  plaintiff,  against  one  S.  S.,  for  the  recov- 
ery of  a  certain  large  sum  of  money  which  the  plaintiff  claimed  (m)  to  be  due 
to  him  from  the  said  S.  S.,  for  fees  and  reward  to  the  defendant  in  that  behalf, 
(n)  he,  the  said  defendant,  undertook,  and  then  and  there  promised  the  plaintiff 
to  use  due  and  proper  care,  skill,  and  diligence,  in  and  about  the  bringing, 
prosecuting,  and  conducting,  the  said  action ;  nevertheless,  the  said  defendant 
did  not  regard  his  said  promise,  in  this,  that  he  did  not  use  due  or  proper  care, 
skill,  or  diligence  in  and  about  the  [Jbringing^']  prosecutingt  or  conducting, 
the  said  action,  (o)  and,  on  the  contrary  thereof,  he,  the  said  defendant,  as  such 
attorney,  then  and  there  [brought^']  prosecuted  and  conducted  the  said  action, 
in  so  careless,  irregular,  unskillful,  and  improper  a  manner,  contrary  to  his  duty 
as  such  attorney  as  last  aforosaid,  that  by  reason  thereof,  the  proceedings  of  the 
defendant  in  the  said  action,  as  such  attorney  as  aforesaid,  afterwards,  to  wit,  on 
[^.3  at  Q&c]  became,  and  were  futile  and  unavailing,  and  the  plaintiff  did  not 
succeed,  and  was  defeated  therein,  and  was  forced  to  suffer  himself  to  be,  and 
was  nonsuited  therein,  [according  to  thefaciii]  and  he,  the  said  plaintiff,  there- 
by, then  and  there,  wholly  lost  the  means  of  recovering  the  money  by  him 
claimed  and  sought  to  be  recovered,  as  aforesaid,  and  is  not  likely  ever  to  ob- 
tain the  same ;  and  thereby,  also,  the  plaintiff  became  liable  for,  and  was  sub- 
jected to  the  costs  and  expenses  of  the  said  S.  S.,  by  him  incurred,  in  defend- 
ing the  said  action,  to  wit,  ■■  dollars,  and  was  then  and  there  obliged  to  pay 
the  same  to  him ;  and  thereby,  also,  the  plaintiff  incurred,  and  was  subjected 
to  costs  and  other  expenses,  to  wit,— -—dollars,  in  prosecuting  the  said  action, 
and  was,  and  is  otherwise  injured,  to  wit,  at  said  county,  to  the  damage  of  the 
said  plaintiff  of  ■         dollars,  and  therefore  he  brings  his  suit,  Sic* 


3.  Oeneral  Count  against  an  Attorney,  for  negligence  in  defending  a 

Cause  at  the  trial  (p) 

For  that,  whereas,  before  tlie  making  of  the  defendant's  promise  hereinafter 
next  mentioned,  an  action  was  depending  in  the  said  court,  [Or  'Mn  the  Court 

of ,*'  by  and  at  the  suit  of  one  B.  R.,  against  the  plaintiff,  and  heretofore, 

to  wit,  on  [&C.3  at  [&C.3  in  consideration  thereof,  and  that  the  plaintiff  had 
then  and  there  retained  the  defendant,  as  an  attorney  of  the  said  court,  to  man- 


{m)  It  iff  not  necessary  to  charge  an  actual  debt;  said  action,  "  in  Uiis,  to  wit,  that  aflcrwards,  to  wit, 

and  it  seems  better  not  to  do  so,  2  Esp.  R.  726.  on,  Slc,  he  proceeded  to  trial  in  the  said  action 

(m)  3  Bibb  517}  1  Chit, Jr.  Free.  61;  2  Wash.  213.  without  taking  due  caie  to  provide  and  adduce 

{o)  In  cases  where  Uiere  is  no  difficulty  in  prov-  proper  evidence  on  the  plaintiff's  behalf  in  support 

ing  a  particular  neglect,  dec,  it  may  be  more  cor-  thereof,"  dec,  according  to  the  fact,  ''and  by 

rect  to  state  it  in  a  more  specific  shape.    This  may  reason  tliereof/'  d&c,  as  above, 

be  effected  by  alledging  that  defendant  did  aot  use  (p)  3  B.  dt  Ad.  350^  4  B.  dc  AL  902;  90  £og. 

due  care,  dtc,  in  and  about  tho  bringing,  &.e.,  the  C.  L.  Rep.  183;  see  next  fomi. 


DECLARATIONS  IN  ASSUMPSIT.  S33 


Attorneys — by  and  agninut. 


age  and  conduct  the  defence  of  the  plaintiff  to  tlie  said  action,  for  reward  to  the 
defendant,  he,  the  defendant,  then  and  there  promised  the  plaintiff,  to  use  due 
care  and  diligence  in  managing  and  conducting  the  said  defence;  and,  al- 
though the  said  action  was  proceeded  with,  yet  the  defendant  hath  disregarded 
his  promise,  in  this,  to  wit,  that  he  did  not,  nor  would  use  due  care,  skill,  or 
diligence,  in  managing  or  conducting  the  defence  to  the  said  action,  and  therein 
failed  and  made  default,  to  wit,  at  {jLe, ;]  and  afterwards,  to  wit,  on  [d&c]  at 
[&C.3  managad  and  conducted  the  said  defence  in  so  careless,  unskillful,  and 
improper  a  manner,  (q)  that,  by  reason  thereof,  the  said  defence  then  and  there 
failed,  and  was  rendered  futile,  and  the  said  B.  R.,  then  and  there  recovered  a 
verdict  in  the  said  action  against  the  plaintiff,  for  a  large  sum,  to  wit,  ~-^  dol- 
lars; and  the  plaintiff  was  afterwards,  to  wit,  on  [^3  at  [&c.]  forced  to  pay 
the  same,  and  a  large  sum,  to  wit,  ■  dollars,  for  the  costs  of  the  said  B.  R., 
in  proeemiting  the  said  action;  and  thereby,  also,  the  plaintiff  paid  and  became 
subject  to  divers  costs,  expenses,  and  attorneys  fees,  to  wit,  —  dollars,  in  at- 
tempting to  defend  the  said  action,  and  incidental  thereto,  to  wit,  at  said  coun- 
ty ;  to  the  plaintiff's  damage,  iic. 


4.  Assumpsit  against  an  Attorney  {emplnyed  to  conduct  an  Action  against 
another  Attorney  for  negUgence^  for  carelessly  omitting  to  adduce 
proper  Evidence,  whereby  Plaintiff  teas  nonsinted.  (r) 

f 

For  that,  whereas,  before  the  making  of  the  promise  and  undertaking  of  the 
defendant,  hereinafter  mentioned,  a  certain  action  had  been  commenced  ami 
prosecuted  by  and  at  the  suit  of  S.  D.,  against  the  plaintiff,  in  the  Court  of 
Common  Pleas  of  —  county,  for  a  certain  cause  of  action,  alleclged  to  have 
accrued  to  the  said  S.  D.,  against  the  plaintiff,  and  the  plaintiff  had  retained 
and  employed  one  C.  J.,  as  his  attorney,  for  reward  to  be  paid  to  him  in  that 
behalf,  the  said  C.  J.,  then  and  there  being  an  attorney  of  tlie  said  court,  to  de- 
fend the  said  action  for  the  plaintiff,  and  the  said  C.  J.  had  undertaken  such 
defence  for  the  plaintiff,  and  such  proceedings  were  thereupon  had  in  tlie  same 
court,  in  the  said  action,  that  afterwards,  to  wit,  on  [&c.]  at  [^c]  it  was  con- 
sidered and  adjudged  by  the  said  court,  that  the  said  S.  D.  should  recover 
against  the  plaintiff  the  sum  of  ■  dollars ;  which  6aid  sum  of  — — —  dollars, 
the  plaintiff  was  then  and  there  forced  and  obliged  to  pay,  and  did  pay  to  the 
•aid  S.  D.,  in  satisfaciion  of  tlie  said  judgment;  and  thereupon  the  plaintiff  had 
been,  and  was  desirous  of  commencing  and  prosecuting  a  certain  action  against 
the  said  C.  J.,  for  negligence  in  conducting  his  said  defence,  and  for  the  recov- 
ery of  the  said  sum  of  — ^  doUars^  so  paid  to  the  said  S.  D.,  as  aforesaid ;  of 
all  which  said  several  premises  the  said  defendant,  at  said  county,  before  the 
making  of  his  promise  hereafter  mentioned,  had  noUce;  and  thereupon^  hereto- 

(7)  Sec  ante,  p.  S32,  note  (0),  and  the  next  form.       (r)  See  form,  Slc,  19  Eng.  C.  L.  Rep.  132. 
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fore,  to  wit,  on  {jSlc,"]  at  []^c.J  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  would  retain  and  employ  the  defendant  as  his  attorney,  for 
fees  and  reward  to  the  defendant  in  that  behalf,  to  prosecute  a«i  conduct  the 
said  action  of  the  plaintiff  against  the  said  C.  J.,  the  defendant  undertook,  and 
then  and  there  promised  the  plaintiff  to  prosecute  and  conduct  the  said  last 
mentioned  action  with  due  care,  skill,  and  diligence;  and  the  plaintiff  avers, 
that  he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit, 
on  [&c.]  at  [&c.]  retain  and  employ  the  defendant,  as  such  attorney,  as  afore- 
said, to  prosecute  and  conduct  the  said  last  mentioned  action,  on  the  terms 
aforesaid ;  and  the  defendant  then  and  there  accepted  the  said  retainer  and  em- 
ployment, and  under  and  by  virtue  thereof,  ailerwards,  to  wit,  on  Q^O  ^ 
[du;.]  as  the  attorney  of  and  for  the  plaintiff,  commenced  an  action  at  the  suit 
of  the  plaintiff  against  the  said  C.  J.,  in  the  said  court,  of  [^.]  at  [jSie*']  for 
the  purpose  aforesaid ;  and  afterwards,  to  wit,  on  [Ac*"]  at  {jkcJ]  the  said  C. 
J.  appeared,  and  pleaded  to  the  said  action,  and  issue  was  joined  thereupon ; 
and  afterwards,  to  wit,  on  [SLeJ]  at  [&c.J  the  said  last  mentioned  cause  came 
on  for  trial  in  the  said  Court  of  Common  Pleas,  of  said  — •  county,  and  was 
then  and  there  tried  before  the  said  court,  and  although  it  was  then  and  there 
the  duty  of  the  defendant,  under  and  by  virtue  of  his  said  retainer,  and  his  said 
pcomise,  to  have  had  in  the  same  court,  at  the  trial  of  the  said  last  mentioned 
action,  evidence  of  the  said  judgment  in  the  said  first  mentioned  action  against 
the  plaintiff,  at  the  suit  of  the  said  C.  D.,  in  order  that  it  might  then  and  there 
have  appeared  to  the  said  court,  that  judgment  had  been  obtained  by  the  said 
8.  D.,  against  the  said  plaintiff,  in  the  said  first  mentioned  action  for  the  said 
sum  of  ■  dollars,  whereof  the  defendant  tlien  and  there  had  notice;  yet  the 
defendant,  not  regarding  his  said  promise,  but  contriving,  and  intending  to  injure 
the  said  plaintiff,  in  this  respect,  did  not,  nor  would  prosecute  the  said  last  men- 
tioned action  with  due  care,  skill,  or  diligence,  but  therein  made  default,  in  this, 
to  wit,  that  he  wholly  neglected  and  omitted  to  have  proper  evidence  of  the  said 
judgment,  in  the  said  first  mentioned  action,  ready  to  be  produced  to  the  said 
court,  at  and  upon  tlie  said  trial;  by  reason  whereof,  the  plaintiff  was  then  and 
there  wholly  unable  to  prosecute  his  said  action  against  the  said  C.  J.,  witli 
effect,  and  was  then  and  there  compelled  to  suffer  himself  to  be  nonsuited  in 
the  said  last  mentioned  action,  whereby  he  was  not  only  hindered  and  pre- 
vented from  recovering  from  the  said  C.  J.,  the  said  sum  of  '  dollars,  so 
paid  to  the  said  S.  D.,  as  aforesaid,  in  satisfaction  of  his  said  judgment,  but 
was  also  subjected  to,  and  necessarily  paid  a  large  sum,  to  wit,  the  sum  of 
— —  dollars,  to  the  said  C.  J.,  and  divers  other  persons,  the  costs  and  charges 
in  and  about  the  prosecution  and  defence  of  the  said  last  n^entioned  action,  and 
hath  also  been  forced  and  obliged  to  incur  a  further  great  expense,  amounting 
in  the  whole  to  ^— —  dollars,  in  and  about  recommencing  and  prosecuting  his 
said  action  against  the  said  C.  J.,  to  wit,  at  [&c;]  To  the  plaintiff^s  damage 
of  —  dollars ;  and  therefore  he  brings  his  suit,  &c. 
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Sec.  VII.    declarations  on  awards. («) 

I.  Declaraitdh  upon  an  Award  or  Umpirage  made  in  pursuance  of  a 
written  or  parol  Agreement  or  Submission  between  the  Parties^  where 
the  time  for  making  the  award  was  prolonged. (s) 

Commencement  as  ante,  p.  181  to  188.]  For  that  whereas,  before,  and  at 
(he  time  of  the  making  of  the  agreement  hereinafter  mentioned,  certain  differ- 
ences had  arisen,  and  were  depending  between  the  plaintiff  and  the  defendant, 
[(/)  **  respecting  certain  money  claimed  by  the  plaintiff  to  be  due  to  him  from 
the  defendant,*'  or  **  certain  unsettled  accounts  and  matters  between  them,*' 
according  to  the  facts,']  and  thereupon  heretofore,  to  wit,  on  [&c.3  at  [&c.] 
by  a  certain  agreement  [in  writing,(t<)]]  then  and  there  made  by  and  between 
the  plaintiff  and  the  defendant  for  the  finally  settling  such  differences,  it  was, 
amongst  other  things,  agreed  by  and  between  the  said  plaintiff  and  defendant 
mutually  and  reciprocally,  that  [^set  out  the  material  parts  of  the  agreement, 
as  thus:"]  the  said  matters  in  dispute  between  them  should  be,  and  the  same 
were,  thereby  referred  to' the  final  award  and  determination  of  J.  R.  and  T. 
B.,  ari>itrator8  chosen  by  and  between  the  said  parties,  or,  in  case  they 
should  disagree,  then  to  the  award  and  determination  of  such  person  as 
the  said  J.  R.  and  T.  B.  should,  by  writing  under  their  hands,  appoint  as  an 
umpire,  before  they  should  proceed  upon  the  said  reference,  so  as  the  said 
arbitrators  or  umpire  should  make  their  or  his  award,  or  umpira^;  [in  writing] 
ready  to  be  delivered  to  the  said  parties,  or  such  of  them  as  should  require  the 
same,  on  or  before  the  -—  day  of  ^-^  then  next,  or  on  or  before  such  other 
day  as  the  said  arbitrators  or  umpire  should,  by  writing,  from  time ,  to  time 
appoint;  and  it  was  thereby  agreed  that  the  costs  of  the  said  reference  should 
be  in  the  discretion  of  the  said  arbitrators  or  umpire;  and  thereupon,  after- 
wards, to  wit,  on  the  day  and  year  first  mentioned,  at  the  county  aforesaid^  in 
consideration  of  the  premises,  and  that  the  said  plaintiff  at  the  defendant's 
request,  had  then  and  there  promised(v)  the  defendant  to  perform  the  said 
agreement,  and  the  said  award  or  umpirage  in  all  things  to  be  performed  by 
the  plaintiff  by  virtue  thereof,  the  defendant  then  and  there  promised  the 
plaintiff  to  perform  the  same  in  all  things  to  be  by  him,  tlie  said  defendant, 
performed  by  virtue  thereof;  and  the  plaintiff  avers  that  the  said  J.  R.  and  T. 
B.,  before  they  proceeded  upon  the  said  reference,  to  wit,  on  the  day  and  year 


{s)  Soe,  in  giRneral,  3  Chit.  Gen.  Pr.  73  to  126;  bindiag  if  there  were  a  miilnal  submission,  though 

2  Johns.  fi7;   11  Id.  lO^  3  Ohio  Rep.  610.    The  no  good  eause  of  action.   ChK  Comr.,  5  Am.  ed., 

nrcoit  tiaied  ivoold  siiflife  in  the  instanoe  in  the  43, 44, 16. 

taxi;  tee  ante,  p.  216.    Aasompsit  lies  where  the  (u)  Slate  '<  in  writing/'  if  the  fact  3  bot  a  vcibal 

enbmi«ioa  u  not  tmiUr  sealj  and  on  the  tabmiasion,  submission  suffices, 

for  revoking  the  arbitrator's  power.  (v)  These  nratnal  promises  are  implied  from 

{t)  Ii  is  not  essrntial  to  show  the  eaose  of  dis-  the  mmnal  swbmisaieB. 
poie,  2  Samd.  61,  h,  note  (I)  j  and  the  award  is 
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first  mentioned,  at  said  county,  by  writing,  >  under  their  hands,  appointed  one 
G.  H.,  to  be  umpire  between  the  plaintiff  and  defendant,  in  and  concerning  the 
said  matters  in  difference  so  referred;  and  that  the  said  J.  R.  and  T.  B^  not 
agreeing  in  the  said  premises,  the  said  G.  H.  afterwards,  and  before  the  time 
so  appointed  for  making  the  said  award  or  umpirage,  to  wit,  on  [&c.]  at  [^c-"] 
took  upon  himself  the  burthen  of  the  said  arbitration,  and  before  that  time,  to 
wit,  on  C&C'3  at  [&c.]  by  writing,  under  bis  hand,  prolonged  the  time  for 

making  his  award  and  umpirage  in  the  premises  until  the day  of  » 

A*  D.,  ,  and  before  that  day,  to  wit,  on  [&,c,']  at  [Slc*']  the  said  G.  H^ 

having  taken  upon  liimself  the  burthen  of  the  said  umpirage,  did  make  and 
publish  his  award  or  umpirage,  in  writing,(u7)  of,  and  concerning  the  said  mat- 
ters in  difference,  so  referred,  as  aforesaid,  ready  to  be  delivered  to  the  said 
parties,  and  did  thereby  award,  find  and  determine,  that  there  remained  a 
balance  due  from  the  defendant  to  the  said  plaintiff  of  — *»  doUars ;  and  he  did 
th^efore  thereby  award,  order  and  direct  tlie  payment  of  such  balance,  to  be 
made  by  the  defendant  to  the  plaintiff  on  or  beCbre  the  — —  day  of  — — >  then 
next;  and  he  did  thereby  further  award}  order  and  direct,  that  each  of  the  said 
parlies  in  diffeTence,^hould  pay  his  own  costs  and  charges  attending  the  same 
reference  ;{x)  yet  the  defendant,  although  often  requested  so  to  do,(^)  hath  not 
paid  the  said  sum  of  ——  dollars,  or  any  part  thereof,  although  the  time  for 
payment  thereof  hath  elapsed.  And,  whereas,  also  [mld{z)  common  eourUfj 
und  brcachf  seefornif  <irUe^pp,  216,  217. 


3.  Indebitaim  Count  on  an  Atoard.(a) 

For  that,  whereas,  the  said  defendant,  on  []<fec.]  at  [&c.]  was  indebted  to 
the  plaintiff  in  —  dollars,  upon,  and  by  virtue  of  an  award  there  m^de  by 
one  E.  F.,  on  a  submission  before  then  made,  by  the  plaintiff  and  defendant,  to 
the  award  and  determination  of  the  said  E.  F.,  concerning  certain  matters  in 
difference,  then  and  there  depending  between  the  plaintiff  and  defendant,  and 
upon  which  said  reference  the  said  E.  F.  then  and  there  awarded  that  the 
defendant  should  pay  to  the  plaintiff  the  said  sum  of  money;  and  in  tlie  sum 

of dollars,  [^'C.  Md  common  counts  and  breach,  as  ante,  pp.  216, 

217.] 


(ir)  If  required  by  the  submission  to  be  in  at  [dtc],  payment  of  the  said  sum  of-—' doJlarSy 

wriiini^,  or  under  seal,  the  declaration  is  demur-  was  demanded  of  him  by  the  plaintiflT." 

rable  if  it  be  not  shown  the  award  was  so.    1  Eqg.  {z)  There  should  be  a  count  for  money  paid, 

C.  L.  Rep.  S0&.  if  the  plakitiO'  took  up  the  award,  and  paid  the 

(x)  Notice  of  the  award  need  not  be  alledged,  arbilrator's  fees,  which  defeiidanl  ought  to  hav» 

S  Saund.  62,  a,  note  (4).  dischaxgged.    If  the  award  directs  htm  lo  repay 

(y)  Unless  the  money  be  awarded  to  be  paid*  the  plaintiff,  the ipecia/ count  abouid comprise  that 

4»i  demandt  no  a]le|;aiion  of  request  is  necessary,  charge  also. 

The  allegation  should,  in  the  latter  case,  be  as  (a)  See  ante,  p.       ,  a.       • 
follows :— "  although,  afterwards,  to  wit,  on  [&-c.] 
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Awards— Bailees,  agaiost. 

4.  Indebitatus  Count  on  an  Umpirage. 

For  that,  whereas,  the  defeRdant,  on  [&c.]  at  [A^c]  was  indebted  to  the 

plaintiflf  in dollars,  upon,  and  by  virtue  of  a  certain  umpirage,  there  made 

by  one  E.  F.,  by  virtne  of  a  submission  before  then  entered  into  by  the  plaintiff 
and  defendsHit  to  the  award,  order  and  determination  of  6.  H.  and  I.  K.,  eon- 
eeming  certain  matters  in  difference,  then  and  there  depending  between  the 
plaintiff  and  defendant,  and  thereby  empowering  the  said  G.  H.  and  I.  K.,  in 
ease  Uiey  should  not  agree  in  making  such  award,  to  appoint  a  third  person  to 
determine  finally  die  said  matters  in  difference;  and  whereupon  tlie  said  G.  II. 
and  I.  K.,  not  agreeing  in  making  the  said  award,  by  virtue  of  the  aforesaid 
power,  appointed  the  said  E.  F.  as  an  umpire  to  award  and  finally  determine 
all  matters  in  difierence  between  the  plaintiff  and  defendant,  to  wit,  at  said 
county;  upon  which  said  refefenCe,  the  said  E.  F.  then  and  there  awarded  that 
the  defendant  should  pay  \o  the  plaintiff  the  said  sum  of  money ;  and  in  [^c. 
conclude  its  in  the  la$t  form.'] 


S£C.    VIII.      DECLARATION   AGAINST   DAILEES.(6) 

1.  Declaration  against  a  Bailee,  for  reward,  (viz,  a  iVatchmaJcery)  for 
7U)t  using  due  Care  in  repairing  the  Goods ;  for  not  taking  Care  of 
them;  and  for  not  returning  them  on  Request  ^  (in  <me  Count,) 

For  that,  whereas,  the  defendant,  before  and  at  the  time  of  the  making  of 
his  promise,  hereinafter  mentioned,  was  a  watchmaker,  and  the  trade  or 
business  of  a  watchmaker  then  followed,  and  carried  on,  to  wit,  at  [&c.]  and 
thereupon  heretofore,  to  wit,  on  [&C.3  at  [&c.']  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  then  and  there  delivered  to  him  a 

certain  watch  of  the  plaintiff,  of  great  value,  to  wit, dollars,  to  be  repaired 

by  the  defendant  in  the  way  of  his  said  trade  or  business  of  a  watchmaker,  for 
reward  to  the  said  defendant,  he,  the  defendant,  undertook,  and  then  and  there 
promised  the  plaintiff  U>  use  due  care,  diligence  and  skill,  in  and  about  the 
repairing  the  said  watch,  and  to  take  due  and  proper  care  thereof  whilst  the 
same  should  be  in  his,  the  said  defendant's,  possession  for  the  purpose  afore- 
said, and  to  redeliver  the  same  to  the  plaintiff  on  request;  yet  the  defendant, 
not  regarding  his  said  promise,  did  not,  nor  would,  after  the  making  of  his  said 
promise,  use  due  care,  diligence  or  skill,  in  and  about  the  repairing  the  said 
watch,  and  the  defendant  therein  failed  and  made  default,^  [and  then  and  there 
performed  certain  work,  under  color  of  repairing  tlie  said  watch,  in  so  careless, 


{k)  As  to  earriers,  see  ptnty  lit.  "  Carriers."  promise  or  doty  of  the  bailee,  Casff  (see  fonns. 
As  lo  tors  of  goods,  potif  "*  Hife."  Where  the  pott,  in  Case,)  is  ihe  more  appropriate  form  of 
■etioB  is  brought  for  a  nototko  of  the  impiied    action. 
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nnworkmanlike  and  unskilfiil  a  manner,  that  no  benefit  was  deriTed  therefioni 
by  the  plaintiff  in  that  behalf,  and  the  said  watch  was  not  iinpioved,^  and  the 
plaintiff  further  saith,  that  the  defendant  did  not,  nor  would,  take  doe  and 
proper  care  of  the  aaid  watch,  whilat  the  same  waa  in  hk  poaseaaion  for  the 
purpose  aforesaid,  but  on  the  contrary  thereof,  he,  the  defendant,  after  the 
making  his  said  promise,  to  wit,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  so  carelessly  and  negligently  behaved  and  condneted  himself  with 
respect  to  the  said  watch,  that  by  and  through  the  mere  carelessness,  negU- 
gence,  and  improper  conduct  of  the  said  defendant  in  that  behalf,  the  said 
watch  became,  and  was,  and  still  is  broken,  damaged,  and  injured,  and  much 
deteriorated  in  value,  to  wit,  at  said  county.  And  althouj^  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  the  plauitiff  requested 
the  defendant  to  redeliver  the  said  watch  to  him,  the  plaintiff,  yet  the  defendant 
did  not,  nor  would,  upon  any  such  request,  or  at  any  otlier  time,  redeliver  the 
said  watch  to  the  plaintiff,  but  hath  wholly  neglected  and  refused  so  to  do,  to 
wit,  at  said  county,  whereby  the  plaintiff  was  and  is  deprived  of  the  use  and 
value  thereof.  To  the  plaintiff's  damage  of  -—  dollars,  and  therefore  he 
brings  his  suit,  dtc. 

Sec.  IX.    Biixs  of  exchange. 

1.  Drawer  being  Payee  against  Acceptor,  (a) 

Comnuncementf  ante  p.  181  to  I8S.3    For  that,  whereas,  the  plaintiff  {b) 
on  [&C.]  (c)  {d)  at  [&c.]  made  his  bill  of  exchange  in  writing,  (e)  and  directed 


(a)  It  will  be  obccrvcd  that  in  this  fonn  no  pre-  {d)  It  seems  safest,  where  the  bill  is  dnted  oat 

sentmeot  to  the  acceptor  (the  defeodant)  or  de-'  of  the  county,  to  fill  up  the  avennent  at  (</),  thus : 

mand  of  payment,  is  stated     The  reason  is,  that  '*  at  CincinmUi,  [the  place  where  the  bill  U  daUd^ 

he  is  liable,  although  no  presentment  or  demand  to  wit,"  or  that  is  to  say,  "at  ColmnhuBf  in  the 

has  been  made;  see  Chit.  Bills,  8  ed.  39S}  Chit,  county  of  FraidUm,  aforesaid,"  [the  venue] ;  see 

juu.  Bills,  40,  483    10  £ng.  C.  L.  Rep.  259}  3  ante,  p.  182 ;  and  Forms  post,  No.  30  to  33. 

Kent's  Com.,  4th  cd  ,  114.  It  has,  however,  been  held,  at  N.  P.,  that  a  de> 

{b)  May  state  that  plaintiff*  drew,  though  he  daration  upon  a  note  dated  at  Paris,  may  be  de- 
drew  by  agent  J  see  ante  p.  S21,  for  fom  when  clared  upon  as  made  at  London,  without  nolicii^ 
bill,  &c.,  drawn  by  an  agent.  the  place  where  dated  in  the  declaration.  3  Camp. 

(r)  This  form  does  not  allcdgc  that  the  bill  bears  303.    This  decision  will  probably  be  followed  by 

date  on  the  day  named,  and  ilierefore  a  mistake  our  courts,  as  it  is  really  immaterial  where  an  tn- 

as  to  the  date  would  seem  not  to  be  a  material  strument  was  made,  and  the  statement  may  be 

variance ;  see  1  Chit.  Plead.,  8  Am.  ed.,  310,  and  considered  as  venue  only,  and  not  deseriplive 

post,  notes  to  sec.  33,  Form  No.  1;  unless  by  such  of  the  instrument.    And  Bayley,  in  his  work  oa 

mistake  a  variance  occurs  in  the  subsequent  alle-  bills,  (Am.  ed.;  from  4t)i  Lond.,  267,  268,)  8a>*s, 

gation  as  to  the  time  when  due.  2  Camp.  307,  n.;  an  to  the  statement  in  the  declaration  '*  at  die.'' 

see  n.  (h),  m/ira.    On  a  note  or  bill  importing  to  be  '^  On  a  foreign  bill  this  most  be  the  place  at  whieh 

payable  within  a  limited  time  after  the  date,  and  it  bears  date;  but  where  the  drawing  of  the  bill 

not  dated,  the  day  it  issued,  if  it  can  be  ascertain-  must  be  proved  upon  a  trial,  some  place  in  Eng- 

ed,  otherwise,  the  first  day  the  plaintiff  knew,  and  land  or  Wales  should  be  subjoined  under  a  videl- 

can  prove,  that  it  existed,  should  He  here  inserted,  icet,  thus,  at  Venice,  in  Italy,  to  wit,  at  London," 

Ld  Raym.  1067;  Bay.  on  Bills  267, 154.  6lc,    In  an  action  against  the  drawer,  tfaa  w«R 
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the  same  to  the  defendant  (/)  and  thereby  required  the  defendant  to  pay  to 
him,  the  said  platntiflf,  [or,  **  to  the  order  of  him,  the  said  plaintiff>"  {g)"]  — - 
doUavi,  (A)  two  months,  [or,  <«days,"  or^  ^«  weeks,"]  after  the  date  [or,  ^<  after 
sight,"]]  thereof,  which  period  has  now  elapsed ;  and  tlie  defendant  then  and 
there  aecepted  the  said  bill,  (t)  and  promised  {j )  the  plaintiff  to  pay  the  same, 
aoeofding  to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  thereof. 
[Jidd  common  couniSj  ante  />.  216.  It  will  be  observed^  tJuU  the  above  count 
agmntt  the  acceptor^  states  his  promise  to  pay  tlie  plaintiff:  therefore^  the 
promise  in  the  common  money  cotmt  should  be  confined  to  the  <*  last  mentioned 
moneys:**  but  the  breach  Ufill  be  tluit  the  defendant  hath  not  paid  *^any  of  the 
said  moneys^**  as  the  first  count  does  not  show  that  tlic  defendant  has  not 
paid  the  bill.     Scefonn  ante  p.  217.] 


2.  Drawer,  not  being  PayeCy  and  having  taken  up  the  Bitty  against 

Acceptor. 

m 

Commencement^  ante  p.  181  to  188.     For  that,  whereas,  the  plaintiff,  on 


of  Hib)oiBiii|p  such  plaee  may  be  taken  advao-  Wbea.  906.     A  note  or  bill  omitting  time  of 

tage  of  by  special  demurrer  to  the  count,  but  by  payment,  is,  by  l<^al  effect,  payable  immediately 

spertal  demurrer  only.    In  an  action  on  a  foreign  on  demand.    It  may  therefore  be  so  deelaied  on, 

note  it  may  he  staled  to  have  been  made  at  any  though  a  declaration  is  suflicient  whieh  slates  such 

place  in  England,  without  naming  the  foreign  note  or  bill  according  to  its  terms.    8  Johns.  18!), 

place.    Inland  bilb  and  notes,  though  they  bear  374j  1  Conn.  404;  5  Cowen  516;   1  Bibb  164;  1 

date  at  a  parUeular  place,  may  be  alledged  to  Blackf.  233. 

have  been  made  anywhere  in  England  or  Wales.''  A  speeial  demurrer,  for  want  of  averment,  that 

(c)  The  statement  of  the  custom  of  merchants,  the   iastrument  was  delivered,  is  frivolous ;   t 

or  even  a  refeience  to  it,  was  not  necessafy  in  Cowen  636.     Tlie  delivering  is  implied  in  the 

Englawi  before  or  since  Uie  new  English  rules ;  word  <'made;"  7  T.  R.  £06. 

Ld.  Ila>m.  175,  1543;  Bay.  269;  and,  of  course,  The  English  practice  has  not  been  adopted  in 

could  not  be  necessary  here.    8tat.  587.  the  United  Stales,  to  require  a  speeial  count  upon 

(/>  If  the  bill  is  not  4MUrcsfccf  to  the  defendant,  a  lost  bill  or  note;  9  Wbea.  581.    Where  a  note 

but  is  accepted  by  him,  omit  the  statement  of  was  mutilated  and  partly  lost,  it  was  held  that  it 

the  direction,  and  merely  aver  "  and  thereby  re-  might  be  declared  upon  as  entire,  and  its  mutil- 

quired,"  &e.    See  Chit.,  jun.,  B.  10.  ate<l  condition  accounted  for,  on  the  trial,  umfer 

(g)  It  need  not  be  alledged  that  the  plaintiff  the  common  counts.  2  Ohio  Rep.  13;  see  3  Wend, 

aadeaoorder;  5East476.  ^14;  Wright303. 

(Jk)  It  is  not  necessary  to  add  **  for  value  le-  (i)  This  is  correct  in  an  action  against  the  ac- 

eeived,''  although  these  words  are  in  the  bill.    18  eeptor,  although  the  bill  be  aceepied  payable  at 

Eag.  C.  L.  Rep.  307;  2  Chit  PI.,  5  Am.  ed.  114,  a  particular  place;  1  Ohio  Rep.  483;  and  see  8 

n,  g;  and  see  3  Met.  36^  6  Ohio  Rep.  279;  1  Cowen  271;  ChiL,  jun.,  on  Bills  8;  4  Johns.  183; 

Ohio  Rep.  116;  Bay.  on  Bills,  275.    But,  if  in-  U  When.  171;  4  HalsL  189;  1  Slew.  234;  4  Conn, 

seited  as  descriptive  of  the  bill,  and  they  are  not  466;  see  infra,  note  (y).    The  above  form  sttiRc<*s, 

in  the  bill,  the  variance  win  be  fotaL    3  Cranch  although  the  acceptance  preceded  the  drawing ; 

19^  Wright  908;  2  Johns.  50;  5  M.  «t  S.  65;  10  20  Eng.  C.  L.  Rep.  190. 

Johns.  418;  Bay.  on  BiUs,  275;  3  McCord,  193.  ( / )   Omission  to  sUte  the  promue  as  above 

The  avermeDt  of  the  time  when  pajrable  must  not  material  after  judgment  by  delault,  Chit.,  jun., 

he  conectly  staled,  or  the  variance  will,  in  gen-  B.  269. 
eral,  be  folal  to  the  count.    1  Blackf.  233;  7 
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\jkc.']  at  [^0  made  his  bill  of  exchange  in  writinf ,  and  directed  the  same  to 
the  defendant ;  and  thereby  required  the  defendant  to  pay  to  one  E.  F.,  or  or- 
der,  dollars,  two  months  after  die  date  [or^  *<  after  sight,"]  thereof,  which 

period  has  now  elapsed ;  and  the  defendant  then  and  there  accepted  the  said 
bill,  and  promised  the  plaintiff  to  pay  the  said  bill,  according  to  the  tenor 
and  effect  thereof,  and  of  die  said  acceptance  thereof,  yet  the  defendant  did  not 
pay  the  amount  thereof,  although  the  said  bill  was  tlien  and  diere  presented  to 
him  when  it  became  due;  (A*)  and  thereupon,  tlic  same  was  then  and  there  re- 
turned to  the  plaintiff  [of  ail  which  the  defendant  then  mid  there  had  no- 
tice.  {!)']  \Add  common  counts^  ante  p.  216,  and  conclude  as  directed  in 
preceding  form,'] 


3.  Payee,  not  being  Drawer,  against  Acceptor, 

Commencement,  ante  p.  181/0  188.]  For  that,  whereas,  one  E.  F.,  on 
[<fec.]  at  [jSlc,']  made  his  bill  of  exchange  in  writing,  and  directed  tlie  same  to 
the  defendant,  and  thereby  required  the  defendant  to  pay  to  the  plaintiff  ■ 
cloUars,  two  months  after  the  date  [or,  "after  sight"]  thereof,  which  period  has 
now  elapsed,  and  then  and  there  delivered  (m)  the  said  bill  to  the  plaintiff;  and 
the  defendant  then  and  there  accepted  the  said  bill,  and  promised  the  plaintiff 
to  pay  the  same  according  to  the  tenor  and  effect  of  the  said  bill,  and  the  said 
acceptance  thereof.  [j»^dd  common  counts^  ante,  p,  216,  and  conclude  as 
directed  in  preceding  form  No.  1.] 


4.  Indorsee  against  Acceptor, 

Commencement,  ante  p.  181  to  188.]  For  that,  whereas,  one  E.  F.  on 
[&c.]  at  [&.C.]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
the  defendant,  and  thereby  required  the  defendant  to  pay  to  tlie  said  E.  F.,  [or 

*»  G.  H."]  or  order, dollars,  two  months  after  the  date,  [or,  "after  sight"] 

thereof,  wliich  period  has  now  elapsed ;  and  the  defendant  then  and  there  ac- 
cepted die  said  bill,  and  the  said  £.  F.,  [or  "G.  H."]  tlien  and  tliere  indorsed 
the  same  to  L.  M.,  who  then  and  there  indorsed  the  same  to  N.  O.,  (n)  who 


{k)  This  BviHrment  of  presentmatl  to  the  de-  ccp(or)hadnotieeof  the  premises,  is  not,  it  aeems, 

fendaot^  he  bein^  acceptor,  may,  perhaps,  not  be  ^isential ;  1  Chit.  Prec.  76,  note  (m). 

strictly  necessary;   1  Chit.  Prec.  76,  n.  (/)$  %  H.  {m)  The  statement  of  a  deHcery  of  a  bill  or 

Bla.  a^\  11  Wbea.  171;  4  Johns.  183;  and  should  Dote  to  the  holdt^r  is  not  necessary;  7  T.  R.  696; 

not  be  stated  unless  it  can  t>e  pmved.    It  is  cer«  5  East  477;  2  Cowen  536. 

tainly  necessary  to  show  the  defendant  did  not  (n)  it  is  not  essential  to  state  all  the  indorse 

Tpay  the  bill,  and  that  it  was  returned  to  the  plain-  meols ;  and  such  as  arc  not  stated  may  bo  struck 

tiff;  as  he  has  no  title  except  by  virtue  of  tliose  out  at  the  trial.    But  of  course  the  payee's  indorse- 

facts.  ment  must  be  shown ;  and  those  parties  whose  in- 

(/)  The  statement  that  the  defendant  (tlie  ac-  dorsements  arc  struck  out,  will  be  discharged 
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then  and  there  mdorsed  (o)  the  same  to  the  plaintiff;  and  the  defendant  then 
and  there  promised  the  plaintiff  to  pay  the  amount  of  the  said  bill,  according  to 
the  tenor  and  effect  thereof*  and  of  the  said  acceptance  and  indorsements. 
[^dd  common  amnts^  ante  p.  216,  and  conclude  as  directed  ante  p.  239. 
Form  1.] 


5.  Payee  ugainst  Drawer  —  Dejatdt  Acceptance. 

Commencement  ante^p.  181  to  188.]  For  that,  whereas,  the  defendant,  on 
[&c.]  at  [jk^.']  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
one  £.  F.,  and  thereby  required  the  said  E.  F.  to  pay  to  the  plaintiff,  or  order, 

dollars,  two  months  after  the  date  thereof,  which  period  has  now  elapsed; 

and  tlien  and  there  delivered  the  said  bill  to  the  plaintiff;  and  the  same 
was  then  and  there  presented  to  the  said  £.  F.  for  acceptance,  and  the  said  £. 
F.  then  and  there  refused  to  accept  the  same;  of  all  which  the  defendant  then 
and  there  had  due  notice.  [<,^dd  common  counts^  ante  p.  216.  But  as 
the  above  form  does  not  aliow  the  defendant's  promise  or  nonpayment^  the 
promise  and  conclusion  qf  the  common  counts  must  be  general^  viz.  that  the 
defendant  promised  to  pay  ''the  said  several  moneys  respectively,*'  and  hath 
not  paid  "any  of  the  said  moneys,"  &c.     See  Form,  ante,  p.  217.] 


from  liabilitj.    It  is,  in  g^eneral,  not  necessary;  in  In  Bayley  on  Bills,  2G4,  is  the  forni  of  a  decla- 

deriving  title  to  a  bill  or  note,  throagli  the  indorse-  ration  on  a  foreign  bill,  by  tbe  indoraee  against  the 

nMiil  of  a  paftserahip  firm,  (or  from  the  surviving  payee,  and  the  bill  is  set  forth  as  "  made  by  cer- 

pertner  through  the  act  of  tbe  law),  to  stale  par-  tain  persons  using  the  style  and  firm  of  Gauni  St 

tjcularly  the  names  of  the  persons  composing  the  Co.,''  and  througliout  the  drawers  are  mentioned 

finn.    Thus,  a  note  was  made  to  the  firm  of  "Wil-  as  "  the  said  persons,  so  using  the  style  and  finn 

liam  Cochran  &  Comegys/'    The  executors  of  of  Gaunt  &  Co/'    See  also  the  form  o^  the  de- 

/ohn  G.  CuHicgya  sued  thereon,  and  averred  that  chu«tiou  in  tbe  case  of  Case  against  Heflner,  post 

the  defendant  **  made  his  promissory  note  to  Wil-  note  to  form  90.    The  same  principle  is  decided 

liam  Cochran  and  Com^ys,  and  thereby  promised  in  Cochran  against  Scott,  where  the  plaintiff  de- 

to  pay  William  Cochran  and  Comegys,  or  order,  dared  as  the  uidorsee  of  a  promissory  note,  pay- 

Ihe  Stan  of"  ft^c.    Breach :  "  l^t  the  defendant  able  to  La\%'Tence  Power  and  Co.,  alledging  an 

did  not  pay  the  said  firm  of  William  Cochran  and  indoraemeot  by  Lawrence  Power  and  Company, 

Comegys,  nor  John  O.  Comegys,  surviving  part-  without  setting  forth  the  names  of  the  persons 

ner  of  the  said  firm  of  William  Cochran  and  composing  the  firm ;  and  the  defendant's  special 

Comegya,"  die.,  nor  the  said  executors,  Slc.    Ob  demurrer  for  this  cause,  to  the  declaration,  was 

special  demuf  rer  for  the  vranl  of  statement  of  ovemiled.    3  Wend.  SS9. 

whom  the  partapr  survived,  and  who  comprised  {o)  The  cmisnon  to  stale  tbe  plamtaff's  title,  by 

the  film,  tbe  declaration  was  held  good.    8  When,  showing  the  indomennat  to  him,  would  be  fola), 

642.    8o,  an  averment  that  A.  B.  **St  Col"  made  even  after  verdiet ;  see  4  T.  R.  471.    How  to  de- 

or  indnwod  a  note,  is  loflieient  in  deriving  title  clare  if  the  plaintiff  be  indonee  for  part  only  of 

theraio,  and  wifi  be  supported  by  proof  that  the  the  bill }  IS  Mod.  SlSj  or  the  indorsement  be  by 

note  was  mnde  or  indorsed  by  one  of  tbe  partners  a  married  woman;  S7  Eng.  C.  L.  Rep.  447. 
nnly.    1  Cnine's  Rep.  19S. 
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BUk  of  EsEchaage. 

6.  Lfidarsee  against  Drawer — Default  Acceptance. 

Commencement^  ante^p.  181  /o  188.]  For  that,  whereas,  the  defendant  on 
[Sic]  at  [Sic,]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
one  E.  F.,  and  tliereby  re^quired  the  said  E.  F.  to  pay  to  G.  H.,  or  order, 

dollars,  two  months  after  the  date  thereof,  which  period  has  now  elapsed ; 

and  the  said  G.  H.  then  and  there  indorsed  the  said  bill  to  the  plaintiff,  [or  ^io 
one  L.  M.,  who  then  and  there  indorsed  the  same  to  the  plaintiff;'*]  and  the 
same  was  then  and  there  presented  (/))  to  the  said  E.  F.  for  acceptance,  and 
the  said  E.  F.  then  and  there  refused  to  accept  the  same ;  of  all  which  the  de- 
fendant then  and  there  had  due  notice,  {q)  [Md  common  counts^  and  con- 
clude oi  directed  in  last  Form^  No,  5.] 


7.  Indorsee  against  Indorser  —  Default  Acceptance. 

Commencement^  ante,  p.  181  to  188.]  For  that,  whereas,  one  E.  F.,  on  [Sic] 
at  [dz:c.]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one 
G.  H.,  and  thereby  required  the  said  G.  H.  to  pay  to  the  said  C  F.,  or  order, 
-^—  dollars,  two  months  afler  the  date  thereof,  which  period  has  now  elapsed ; 
and  the  said  E.  F.,  then  and  there  indorsed  the  said  bill  to  the  defendant, 
[who  then  and  there  indorsed  the  same  to  one  I.  K.]  who  then  and  tliere  in- 
dorsed and  delivered  the  same  to  the  plaintiff;  and  the  same  was  then  and  there 
presented  to  the  said  G.  H.,  for  acceptance,  and  the  said  G.  H.  then  and  there 
refused  to  accept  the  same ;  of  all  which  the  defendant  then  and  there  had  due 
notice.  [Md  common  counts^  ante  p.  216,  and  conclude  as  ante  p.  241, 
Form  No.  5.] 


8.  Indorsee  against  Drawer  —  Default  Payment  by  Drawee. 
Commencement^  ante,p,  181  /o  188.]     For  that,  whereas,  the  defendant  on 

(p)  An  Bvermcnt  of  Uie  proseatmenl,  or  Uie  Am.  ed.  229,  n.  (f ),  234  n.  {g),  230, 237;  6  Mass. 

statement  of  a  valid  excuse  for  not  presenting  Uie  386;  3  Mel.  434;  2  N.  Hamp.  340;  12  Wbea.  183. 

bill,  (where  no  preseotment  Jias  taken  place)  is,  Where  there  has  been  an  exctuaJble  ddeng  in  pre* 

under  the  Enfilish  law,  essenUal  against  tlie  draw-  senting  the  bill,  the  above  Ibrm  may  sofiice.    15 

er  and  indoners,  or  the  declaration  will  be  bad,  it  £ng.  C.  L.  Rep.  242. 

seems,  after  verdict;  see  Chit.  jun.  B.  47;  14Eng.  {q)  The  omission  of  the  averment  of  notiee, 

C.  L.  Rep.  65.    In  some  of  the  American  cases  or  of  an  excuse  for  not  giving  it,  will  be  fatal 

it  has  been  held  that  the  averments  of  demand  even  after  verdict.    7  East,  231.    If  no  notice  has 

and  notice  on  a  bill  or  note,  were  sufficiently  sup*  been  given,  it  is  safest  to  state  an  excuse,  (see 

ported  by  evidence  of  any  thing  which  rendered  preceding  note,)  instead  of  the  above  allegatiaa 

a  demand  or  notice  unnecessary.    3Coweii,2fi2$  — but  that  such  allegation  will  suflfice  in  cases 

Anth.  N.  P.  5;  2  Caine's  Rep.  121;  2  Conn.  478.  where  a  notice  has  been  given,  though  the  time  of 

In  an  action  against  the  indorser  of  a  note,  proof  giving  it  was  ddouftd  in  consequence  of  the  de- 

of  waiver  of  notice  will  support  the  allegation  of  fendant's  residence  not  being  known  at  the  time, 

actual  notice.    5  Pick.  436;  see  2  Stark.  Ev,  7  &c.,  See  15  Eng.  C.  L.  Rep.  242. 
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[&c.]  at  [&:c.]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
one  6.  H.,  and  thereby  required  the  said  G.  H.  to  pay  to  the  defendant,  or 

order, dollars,  two  months  af\er  the  date  thereof,  (r)  which  period  has  now 

elapsed ;  and  the  defendant  then  and  there  indorsed  the  said  bill  to  one  K.  L., 
who  then  and  there  indorsed  the  same  to  M.  N.,  who  then  and  there  indorsed 
the  same  to  tlie  plaintiff;  and  the  said  G.  H.  did  not  pay  (a)  the  said  bill, 
altliough  the  same  was  there  presented  to  him  (/)  on  the  day  when  it  became 
due ;  of  all  which  the  defendant  then  and  there  had  due  notice.  [Md  common 
countSy  ante,  p.  216,  and  conclude  as  directed  ante,  p.  241.  Form  No.  5.] 


9.  Lidonee  against  hdorser  —  Default  Payment  by  Drawee. 

Commencement,  ante,  p.  181  to  188.  For  that,  whereas,  one  E.  F.,  on 
[<kc.']  at  Q&c]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
one  G.  H.,  and  thereby  required  the  said  G.  H.  to  pay  to  the  said  E.  F.,  or 
order, «—  dollars,  two  months  after  the  date  thereof,(u)  which  period  has 
now  elapsed ;  and  the  said  E.  F.  then  and  there  indorsed  the  said  bill  to  the 
defendant,  who  then  and  there  indorsed  the  same  to  [one  J.  K.,  who  then  and 
there  indorsed  and  delivered  tlie  same  to]  the  plaintiff;  and  the  said  G.  H.  did 
not  pay  the  said  bill,  although  the  same  was  there  presented  to  him(t?)  on  tlic 
day  when  it  became  due ;  of  all  which  the  defendant  then  and  there  had  due 
notice.  [Md  common  cotmts,  mite,  />•  210,  and  conclude  as  ante,  p.  241, 
Form  No.  5.] 


10.  Holder  against  Drawer  and  Indorser.  (w) 

When  the  action  is  brought  by  a  bank,  commence  as  ante,  p.  216,  to  the 

dagger  i  and  then  proceed  thusi]  in  the  sum  of dollars,  for  money  then 

and  there  lent  and  advanced  by  the  said  plaintiffs  to  the  said  defendants  at  their 
request,  and  the  said  defendants  afterwards,  on  the  day  and  year  aforesaid,  at 
said  county,  in  consideration  of  the  premises,  promised  tbe  said  plaintifi's  to 


(r)  If  payable  after  sight ,  see  Form  No.  11.  a  joint  action  against  all  the  ''original  makers  and 

(s)  The  aceeptanee  hy  G.  H.  need    not  be  indorscrs"  of  a  bill  of  exchange,  see  post,  p.  62. 

avcrrrd,  though  he  has  accepted  the  bill.    1  Cliit.  And  for  like  provisions  when  a  bank  is  the  plaiu- 

Prec.  It,  n.  tiff,  see  ante  p.  61 .    A  bank  of  a  sister  State  su- 

{t)  Although  the  bill  be  cuxfpUd  payable  at  a  ing  here,  may  sue  and  declare  under  the  provisions 

particular  place,  this  Averment  suffices.    Id.  lb.,  of  the  last  mentioned  statute.    12  Ohio  Rep.  133. 

see  note  (i)  tupra.  The  damages  (8tat.  589)  given  upon  bills  of  ex- 

(ff)  If  payable  after  sight,  see  next  form.  change  drawn  on  persons  out  of  the  State  may  be 

(r)  A  demand  upon  one  of  two  joint  and  sev-  recovered  under  this  statutory  mode  of  declaring. 

era!  promissors  is  sufficient  to  charge  the  indorser;  but  proof  of  protest,  &c.,  must  be  made  as  in 

10  Ohio  Rep.  5;  13  Mass.  29ft;  8  Cowen,  253.  other  cases.    12  Ohio  Rep.  132;  see  note  (</) 

{v)  For  the  provisions  of  the  statute  authorizing  infra. 
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pay  them  the  said  money  on  request  Yet  the  defendants  have  disregarded 
their  said  promise,  and  have  not,  nor  hath  either  of  them,  paid  said  money,  nor 
any  part  thereof:  to  the  damage,  [dec] 

JfTien  the  action  is  brouglU  by  an  individual^  commence  as  ante^p,  216,  to 
the  daggefyi  and  then  proceed  thusi]  in  the  sum  of  ■  dollars,  for  money 
then  and  there  had  and  received  by  the  defendants,  for  the  use  of  the  phdntiffs. 
And  tlie  said  defendants  afterwards,  oh  the  day  and  year  ajforeaaid,  at  said 
county,  in  consideration  of  the  premises  promised,  [4'^*i  proceeding  as  in 
above  formj  with  promise  and  breach^  ^c] 


11.  Indorsee  against  Drawer  or  Bidorser,  on  Bill  payable  after  sight. 

Commencement^  ante^  p.  181  to  I88.3  For  that,  whereas,  the  defendant, 
[or  **one  O.  P."]  on  [Sic.']  at  [&C.]  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  one  £.  F.,  and  thereby  reqdired  the  said  £.  F.  to  pay  to 

him,  the  said  defendant,  [or  '*the  said  O.  P."]  or  order dollars,  [two 

months]  after  W^A^  thereof  ^  and  the  said  £.  F.  then  and  there,  [or  **  after- 
wards, to  wit,  on  the day  of—,  in  the  year  aforesaid,"  at  said  county,] 

saw  and  accepted  the  same,  and  the  said  period  has  now  elapsed;  and  the 
defendant,  [or  ^'O.  P.*']  then  and  there  indorsed  the  said  bill  to  one  G.  H., 
[or  **to  the  defendant,"]  who  then  and  there  indorsed  the  same  to  one  J.  K., 
who  then  and  there  indorsed  the  same  to  the  plaintiff;  and  the  said  E.  F.  did 
not  pay  the  said  bill,  although  the  same  was  there  presented  to  him,  on  the 
day  when  it  became  due ;  of  all  which  the  defendant  then  and  there  had  due 
notice.  [Md  common  counts^  ante,p,  216,  and  conclude  as  directed^  ante, 
p.  241,  Form  No.  6.] 


12.  Indorsee  against  Acceptor,  on  BiU  payable  at  a  particular  place, 

"and  not  elsewhere J\w) 

Commencement^  anie^  p.   181  to  188.]     For  that,  whereas,  one  E.  F.,  on 
[&c.]  at  [&c.]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 


(it)  The  above  form  is  used  io  England  under  Yerg.  602j  3  FairC  19,  340;  2  Pet.  M3j  17  Mass. 

an  act  of  i>arlianicut.    It  may  be  applicable  here  390;  17  Johns.  2'18j  4  Conn.  446;  Contra,  6  Eng. 

when  tlie  express  terms  mentioned  at  tlie  head  of  C.  L.  Rep.  53, 63;  15  Pick.  212;  but  if  a  demand 

this  form,  or  terms  of  like  import,  are  used  by  the  be  alledged.  it  must,  it  seems,  be  proved.    1  Ohio 

acceptor,  in  accepting  a  bilU    But,  in  general,  in  Rep.  4S3;  but  see  Chit,  on  Bills,  8  ed.  &t0,  n.  (b). 

this  State,  in  order  to  render  the  acceptor  or  maker  And  if  in  such  case  the  defendant  pleads  in  bar 

of  a  bill  or  note  payable  at  a  particular  place  and  that  he  was,  at  the  day  and  place  appointed,  ready 

time,  liable  thereon,  it  is  not  necessary  to  alledge  with  his  money  to  discharge  his  promise,  but  the 

or  prove  a  presentment  or  demand  at  the  place;  promisee  was  not  there  to  receive  it,  and  that  the 

8  Cowen,  271;  1  Ohio  Rep.  483;  3  Wend.  11;  1  money  has  ever  since  remained  at  the  place,  for 
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the  defendant,  and  thereby  required  the  defendant  to  pay  to  the  said  E.  F.,  or 
order,  ■  dollars,  two  months  after  the  date  thereof,  which  period  hath  now 
elapsed ;  and  the  defendant  then  and  there  accepted  the  said  bill,  payable  at 
[Messrs*  6.  60  H.,  Brokers,  Cincinnati,  and  not  otherwUt  or  elsewhere:']  and 
the  said  £.  F«  then,  and  at  said  county  of  [venue"]  indorsed  the  same  to  one  L 
K*,  who  then  and  there  indorsed  tlie  same  to  one  L.  M.,  who  then  and  thero 
indorsed  the  same  to  the  plaintiff;  and  the  defendant  then  and  there  promised 
the  plaintiff  to  pay  him  the  amount  of  the  said  bill,  according  to  the  tenor  and 
effect  thereof,  and  of  the  said  acceptance  and  indorsements ;  but  neither  tlie 
defendant  nor  the  said  Messrs.  G.  &  H.,  nor  any  person  or  persons  on  behalf 
of  the  defendant,  did  or  would  pay  the  said  bill,  or  any  part  thereof,  according 
to  the  tenor  and  effect  thereof,  and  of  said  acceptance,  or  otherwise,  although 
the  said  bill  was  presented  for  payment(x)  at  the  said  Messrs.  G.  &  H.,  Bro« 
kers,  Cincinnati,  aforesaid,  that  is  to  say,  at  [&o.]  on  the  day  when  it  became 
due,  [of  all  which  the  said  defendant  then  and  tliere  had  due  notice.(jr)3  [Md 
common  covnU^  and  conclude  aa  directed^  ank^p.  239,  Form  No*  1,  staling 
defendant  **hath  not  paid  the  last  mentioned  moneys."] 


13.  Indorsee  against  Drawer,  in^uch  Case. 

Commencementf  ante^p.  181  to  188.]  For  that,  whereas,  the  defendant,  on 
[die.]  at  [&c.]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
one  E.  F.,  and  thereby  required  the  said  E.  F.  to  pay  to  the  defendant  or 
order,  -^—  dollars  two  months  after  the  date  thereof,  which  period  hath  now 
elapsed ;  and  the  said  E.  F.  then  and  there  accepted  the  said  bill,  payable  [at 
Messrs.  G.  Sc  H.,  Brokers,  Cincinnati,  and  not  otherwise  or  ehewheref]  and 
the  said  defendant  then,  and  at  said  county  of  [venue]  indorsed  the  said  bill  to 
[one  I.  K.,  who  then  and  there  indorsed  and  delivered  the  same  to]  the  plain- 
tiff; and  neither  the  said  E.  F.  nor  the  said  Messrs.  G.  &  H.,  nor  any  person 
or  persons  on  behalf  of  the  said  E.  F.,  did  or  would  pay  the  said  bill,  although 
the  same  was  presented  for  payment  at  the  said  Messrs.  G.  &  H.,  Brokers, 
Cincinnati,  aforesaid,  that  is  to  say,  at  [venue]  the  day  when  it  became  due ; 
of  all  which  the  defendant  then  and  there  had  due  notice.  [Add  common 
counts^  and  conclude  as  in  last  Form,] 


the  promisee's  use,  the  pica  is  bad  for  the  want  of  charge  the  drawer  or  tndoiiers,  see  note  (y)  to 

a  prvftrt  in  euria,    17  If  ass.  38D;  8  Cowen,  271;  Form  No.  14,  post. 

17  Johns.  248;  but  see  dicta,  1  Ohio  Rep.  156.        (x)  See  preceding  note.    It  will  be  ob8er>'ed 

The  rule  as  above  stated  has  also  been  held  ap-  that  the  bill  is  made  payable  at  Messrs.  G.  d&  H. 

plicable  to  a  note  payable  on  demand  at  a  partic-  It  is  not  necessary  to  aver  that  the  bill  was  pre- 

olar  place.    17  Mass.  390;  15  Pick.  212;  see  8  sented  to  Messrs.  G.  ^  H.,  or  that  they  did  not 

Cowen,  271.    As  to  the  averment  and  proof  of  pay,  or  that  the  drawee  had  notice.    13  Eng.  C. 

presentment  at  the  particular  place,  in  order  to  L.  Rep.  976;  6  M.  d&  S.  73. 
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14.  Indorsee  against  Drawer^  ,on  BUI  drawn  and  acupitdy  payable  at  a 

particular  Place,(i/) 

Commencement^  anie^  p.  181  to  I88.3  For  that,  whereas,  the  defendant, 
on  [&c.]]  at  [jiLcJ]  made  his  bUl  of  exchange  in  writing,  and  directed  the  same 
to  one  E.  F.,  and  thereby  required  the  said  £•  F.  to  pay  to  the  said  defendant, 

or  order,  in  Cincinnati, dollars,  two  months  after  the  date  thereof,  which 

period  has  now  elapsed ;  and  the  said  £•  F.  then,  and  at  said  county,  of 
[venue]i  accepted  the  said  bill,  payable  at  Messrs.  G.  H.  ^  Co/s,  Brokers, 
Cincinnati ;  and  the  defendant  then,  and  at  said  county,  of  [yentie^^  indorsed 
the  same  to  [one  I.  K.,  who  then  and  there  indorsed  and  delivered  tlie  same 
to3  the  plaintiff;  and  the  said  £.  F.  did  not,  nor  did  the  said  Messrs.  G.  H.  & 
Co.,  or  any  person  or  persons  on  the  behalf  of  the  said  £•  F.,  pay  the  said 
bill,  although  the  same  was  presented  for  payment  at  the  said  Messrs.  G.  H. 
&  Co.'s,  Brokers,  Cincinnati,  aforesaid,  that  is  to  say,  at  [venue"]  on  the  day 
when  it  became  due;  of  all  which  the  defendant  then  and  there  had  due 
notice.    [Conclude  as  in  last  Form,"] 


15.  Drawer  against  Acceptor  on  Bill  accepted  payable  on  a    Contin- 
gency, (r) 

Commencement^  ante^p.  181  to  188.]  For  that,  whereas,  the  plaintiff,  on 
[&c.]  at  [&C.3  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
the  defendant,  and  thereby  required  the  defendant  to  pay  to  the  plaintiff,  or 
order,  —  dollars,  two  months  after  the  date  thereof,  which  period  has  now 
elapsed ;  and  the  defendant  then  and  there  accepted  the  said  bill,  payable  [when 
he,  the  said  defendant,  should  have  received  the  debt  due  to  him  from  G.  H.^ 
[following  the  words  of  the  acceptance  f\  and  the  plaintiff  saith,  that  the  de- 
fendant afterwards,  to  wit,  on  [&c.]  at  [&;c.]  received  the  said  debt,  to  wit,  the 
sum  of  —  dollars,  so  due  to  him  from  the  said  6.  H. ;  and  the  defendant 
then  and  there  promised  the  plaintiff  to  pay  tlie  said  bill,  according  to  the  tenor 
and  effect  thereof,  and  of  the  said  acceptance  thereof.  [Add  common  counts j 
ante,  p.  216,  and  conclude  as  ante,  p.  241,  Form  No.  5.] 


16.  Indorsee  against  Drawer,  where  Notice  of  dishonor  was  not  given, 
but  Drawer  had  no  effects  in  the  Draivee^s  Hands,  fyc.  (a) 

Commencement,  ante,  p.  181  to  188.]    For  that,  whereas,  the  defendant, 

{ij)  See  note  (ir)  sttpra.     When  the  bill  is  As  to  what  memorandum,  &c.,  is  considered  a 

drawn  as  well  as  accepted,  payable  at  a  particular  part  of  the  bill  or  note,  sec  Steph.  N.  P.  T74,  873. 

place,  it  seems  essential  to  state  the  fact  as  above,  {z)  Chit.  jun.  B.  13. 

and  aver  and  prove  presentment  there  in  an  ac-  (it)  Chit.  jun.  B.  S7, 58.;  see  notes  {p)  and  (7), 

tion  a^inst  the  drawer  or  indorsers.    21  Eng.  C.  supra. 
L.  Rep.  277;  and  see  1 4  East  500;  3  Camp.  247. 
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on  [&e.3  ^i  C^O  made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  one  E.  F.,  and  thereby  required  the  said  E.  F.  to  pay  to  the  defendant,  or 
order,  «—  dollars,  two  months  after  the  date  thereof,  which  period  has  now 
elapsed ;  and  the  defendant  then  and  there  indorsed  and  delivered  the  said  bill 
to  the  plaintiff;  and  the  said  E.  F.  did  not  pay  the  said  bill,  although  the  same 
was  there  presented  to  him  on  the  day  when  it  became  due;  and  the  plaintiff 
avers,  that  neither  at  the  time  when  the  said  bill  was  drawn,  nor  at  any  time 
afterwards,  and  before  the  said  bill  became  due,  nor  at  the  time  when  the  same 
became  due  and  was  so  presented  for  payment  thereof,  as  aforesaid,  had  he,  the 
said  E.  F.,  in  his  hands,  any  effects  of  the  said  defendant,  nor  was  there  any 
consideration  for  drawing  tlie  said  bill,  or  for  the  acceptance  or  payment  by 
him,  the  said  E.  F.,  of  the  amount  of  the  said  bill,  or  any  part  thereof;  nor 
hath  the  defendant  sustained  any  damage  by  reason  of  his. not  having  had  no- 
tice of  the  nonpayment  by  the  said  E.  F.,  of  the  said  bill.  [.^  second  count, 
averring  notice  in  the  usual  form,  as  ante,  p.  242,  Form  No.  8,  may  be  in- 
serted in  the  above  instance.  Insert  common  counts,  and  conclude  as  directed 
ante,  p.  240, /brm  No*  5.] 


17.  Against  Drawer  on  Default  Payment^  where  the  Drawee  could  not 

be  found,  (b) 

Commencement  ante,  p.  181  to  188.]  For  that,  whereas,  the  defendant,  on 
[&c.]  at  [&c.]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
one  E.  F.,  by  the  description  and  addition  of  [Mr.  E.  F.,  Smith  Street,  Pim- 
lieo,3  and  thereby  required  the  said  E.  F.  to  pay  to  the  defendant,  or  order, 
— *^  dollars,  two  months  after  the  date  thereof,  which  period  has  now  elapsed ; 
and  the  defendant  then  and  there,  at  Q&c.]  indorsed  the  said  bill  to  the  plain- 
tiff; and  the  plaintiff  avers,  that  afterwards,  when  the  said  bill  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on  [&c.]  and  on  divers 
days  and  times  afterwards,  due  and  diligent  search  and  inquiry  were  made  for 
and  after  the  said  E.  F.,  in  Smith  Street,  Pimlico,  aforesaid,  and  elsewhere, 
in  order  that  the  said  bill  might  be  presented  to  the  said  E.  F.  for  payment 
thereof;  but  that  the  said  E.  F.,  could  not,  on  such  search  and  inquiry,  or 
since,  be  found,  nor  could  his  place  of  abode  be  discovered,  nor  hath  he  at  any 
time  since  the  making  of  the  said  bill,  hitherto  paid  the  said  sum  of  money, 
therein  specified,  or  any  part  thereof;  of  all  which  the  defendant  then,  and  at 
said  county,  had  due  notice,  [wf cU  count,  stating  a  presentment  in  the  usttal 
mode,  see  ante,  p.  242,  Form  No.  8.  Insert  common  counts,  and  conclude 
as  directed  ante,  J9.  241,  No.  5.] 

{b)  Chit.  jun.  B.  49j  G  Ohio  Rep.  65. 
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18.  Lidorsee  against  Drawer y  where  Drawee  was  dead,  (c.) 

Commencement^  ante^  p,  181  to  188.]  For  that,  whereas,  the  defendant, 
on  [&C.3  at  [dec]  made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  one  E.  F.,  [by  the  description  of  E.  F.,  Esq.,  Mill  Street,  Poplar,]  and 

thereby  required  the  said  E.  F.  to  pay  to  the  said  defendant,  or  order, 

dollars,  two  months  after  the  date  thereof,  which  period  has  now  elapsed ;  and 
the  defendant  then,  and  at  the  county  aforesaid,  indorsed  the  same  [to 
one  O.  H.,  who  then  and  there  indorsed  and  delivered  the  same]  to  tlie 
plaintiff:  'And  the  plaintiff  avers,  that  after  the  making  of  the  said  bill,  and 
before  the  same  became  due,  to  wit,  on  [&c.]  at  [venue]  the  said  £.  F.  died, 
and  that,  at  the  time  when  the  said  bill  became  due,  ["and  at  the  time  tliis 
action  was  commenced,"  if  the  fact  be  so,"]  no  person  or  persons  had  proved, 
or  caused  probate  to  be  had  of  the  last  will  or  testament  of  the  said  E.  F.,  [if 
any]  or  become,  or  qualified  as  executor  or  executors  thereof,  nor  had  any  let- 
ters of  administration,  or  letters  testamentary,  of  the  estate  and  effects  which 
were  of  the  said  E.  F.  at  the  time  of  his  death,  b^en  granted  to  any  person  or 
persons,  nor  had  any  person  or  persons  administered  thereto ;  and  tlie  plaintiff 
further  saith^'that  the  said  bill,  when  the  same  became  due,  to  wit,  on  [[&c.], 
was  duly  presented  at  Mill  Street,  Poplar,  aforesaid,  being  the  place  men- 
tioned in  the  said  bill  as  the  place  where  the  said  E.  F.  resided,  or  was  to  be 
found,  and  being  a  place  where  the  said  E.  F.,  before,  and  until  his  death,  was 
to  be  met  with,  to  wit,  at  [jSic.']  but  that  no  person  or  persons  did,  or  would, 
on  such  presentment,  pay  the  same ;  and  the  said  £.  F.,  did  not,  in  his  life- 
time, pay  the  same  or  any  part  tliereof ;  of  all  which  the  said  defendant  then 
and  there  had  due  notice.  [Md  a  count,  not  noticing  the  death  of  the  drawee, 
in  the  form  ante,  p.  242,  No,  8.  Insert  common  counts,  and  conclude  as 
directed  ante,  p.  241,  No.  5.] 


19.  Indorsee  against  Drawer,  where  the  Defendant  dispensed  with  Pre- 
sentment, (d) 

As  in  the  last  form  to  the  asterisk,*  except  that  the  address  of  the  drawee 
need  not  be  stated.']  And  the  plaintiff  further  saith,  that  afterwards  when  tlie 
said  bill  became  due,  to  wit,  on  [&c.]  at  [&c.]  he,  the  plaintiff,  was  ready  and 
willing,  in  due  manner,  to  present  the  said  bill  to  the  said  E.  F.,  for  payment 
thereof,  and  to  demand  of  the  said  E.  F.  payment  of  the  said  sum  of  money, 
therein  specified,  according  to  the  tenor  and  effect  thereof,  and  would  accor- 
dingly have  presented  the  same  to  the  said  E.  F.,  and  would  have  demanded 
payment  thereof,  [whereof  the  said  defendant  then  and  there  had  notice ;]  but 
the  said  defendant  then  and  there  requested  the  said  plaintiff,  not  to  present  the 

(r)  Sec  Chii.  jun.  B.  49.  {d)  See  Chit,  jitn,  B.  49;  GO,  I  Wcntw.  322. 
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said  bill  to  the  said  E.  F.,  for  payment  thereof,  and  then  and  there  wholly  dis- 
pensed with  such  presentment,  and  discharged  the  said  plaintiff  from  present- 
iiig'  the  said  bUl  to  the  said  E.  F.,  for  payment  thereof,  and  Ae  said  E.  F.  did 
not  pay  the  same,  or  any  part  thereof;  of  all  which  the  defendant  then  hadl 
■otiee,  to  wit}  at  said  county.  [<Add  cetmt  aimUar  to  Ibrm  N0.  8,  ante,  p* 
342,  and  eondude  as  there  directed.^ 


30.  Extcutor  of  Drawer  e^ainst  Acceptor,  (e)  with  the  Common  County 

laying  the  Promise  to  the  Testator. 

Commencement  as  antCj  p.  190,  JFbrm  2.]  For  that,  whereas,  the  said  G. , 
H.,  in  his  lifetime,  to  wit,  on  [^0  at  [jkoJ]  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  defendant,  and  therel^y  required  the  de- 
fendant to  pay  to  him,  the  said  6.  H.,  or  order,  "  dollars,  two  months  [or 
'•days,"  or  **  weeks,"  di^*,  according  to  the  foci,']  after  the  date  thereof,  which 
period  has  now  elapsed ;  and  the  defendant  then  and  there  accepted  the  said 
bill,  and  promised  the  said  G.  H.,  since  deceased,  (/)  to  pay  him  the  amount  of 
the  said  bill,  according  to  the  tenor  and  effect  thereof,  and  of  the  said  accept- 
ance ;  and  whereas  also,  the  defendant,  in  the  lifetime  of  the  said  G.  H.,  to 
wit,  on  [&c.]  at  Q&c.]  was  indebted  to  the  said  G.  H.,  in  — —  dollars,  for  tlie 
price  and  value  of  goods  and  chattels,  then  and  there  sold  and  delivered  by  the 
said  G.  H.,  to  the  defendant,  at  his  request.  [Adding  common  cotmts^  insert* 
ing  the  U)ords^  **the  said  G.  H."  instead  of  the  words  *'the  plaintiff."]  And 
the  defendant  afterwards,  in  the  lifetime  of  the  said  G.  H.,  to  wit,  on  [&c.'] 
last  aforesaid,  at  [^O  in  consideration  of  the  premises  respectively,  promised 
to  pay  the  said  last  mentioned  moneys  respectively  to  the  said  G.  H.,  on  re- 
quest ;  yet  he  hath  disregarded  his  promises,  and  hath  not  paid  any  of  the  said 
moneys,  or  any  part  thereof,  to  the  said  G.  H.,  in  his  lifetime,  or  since  his 
death,  to  the  said  plaintiff,  executor  as  aforesaid.  To  the  damage  [^e.  con* 
dude,  adding  prof  ert,  as  ante,  p.  190,  Form  2.] 


21*  JBrcA^or  of  Drawer  agaisut  Accepior,  layisig  Promises  to  the  PZoui-* 

tiff  as  Executor. 

Commencement  as  ante,p,  190,  Form  2.]  For  that,  whereas,  the  said  G.  H., 
in  his  lifetime,  to  wit,  on  [&c.]  at  [<fec.]  made  his  certain  bill  of  exchange  in  wri- 
ting, and  directed  the  same  to  the  defendant,  and  thereby  required  him  to  pay, 
to  him  the  said  G.  H.,  or  order, dollars,  two  months  after  the  date  thereof, 


(<)  This  maj  readily  be  adapted,  wUb  the  ai-  and  noliee  to  Uw  defandani  tbould  be  averred  aa 

tistanee  of  the  Form  ante,  p.  242,  No.  8,  to  the  in  tlie  latter  form. 

case  of  an  aetion  against  the  drenter,  by  the  exec-        (/)  Must  prove  on  this  an  acceptance  in  tcsta- 

«ior  of  the  iiKloner.    Of  cotirae  the  preeenUneal  tor's  lifetime  j  9  East,  409. 
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which  period  hath  now  elapsed,  and  the  defendant  then  and  there  accepted  the 
said  billf  but  did  not  pay  the  same  when  due ;  and  the  said  bill  being  due,  and 
the  amount  thereof  in  arrear,  ^e  defendant,  after  the  death  of  the  said  6.  H., 
to  wit,  on  [^*]  at  [Ac.']  in  consideration  of  the  premises,  promised  the  plain* 
tiff,  as  executor  as  aforesaid,  to  pay  him  the  amount  thereof,  on  request;  and, 
whereas,  also,  the  said  defendant,  in  the  lifetime  of  the  said  G.  H.,  to  wit,  on 
[&c.^  at  [&C.3  was  indebted  to  the  said  G.  H.,  in  — -»  dollars,  for  tlie  price 
and  value  of  goods  and  chattels,  then  and  there  sold  and  delivered  by  the  said 
G.  H.  to  the  defendant,  at  his  request,  and  in  [&C.3  [proceed  with  common 
counts  in  the  mode  directed  in  the  last  form  ;]  and  the  said  last  mentioned  sev* 
era!  moneys  being  due  and  unpaid,  the  defendant,  afler  the  death  of  the  said 
G.  H.,  to  wit,  on  [^0  st  [&c.]  in  consideration  of  the  premises  respectively, 
promised  the  plaintiff,  as  executor  as  aforesaid,  to  pay  the  last  mentioned  seve- 
ral moneys  respectively  to  the  plaintiff,  as  executor  as  aforesaid,  on  request ; 
yet  the  defendant  hath  disregarded  his  promises,  and  hath  not  paid  any  of  the 
said  moneys,  or  any  part  thereof,  to  the  plaintiff.  To  the  damage  of  the  plain- 
tiff, as  executor  as  aforesaid,  of  — —  dollars,  and,  therefore,  he  brings  his  suit, 
[4-c.  conclude  unthprofertf  as  ante^p.  190,  Form  2.] 


22.  By  Administrator  of  Drawer  against  Acceptor. 

Commencement  as  ante^  p.  190.  Form  1.]    For  that,  whereas,  the  said  G. 

H.,  in  his  lifetime,  to  wit,  on  [^c.  proceed  as  in  the  two  last  formsy  attend" 

ing  to  the  directions  there  given  as  to  counts  on  promises  to  the  plaintiffs 

^c,  and  using  the  word  ** administrator*'  in«/eod  o/*  "executor:"  add  pro- 

fetiy  as  arUe^p.  190.] 


23.  By  the  Drawer,  ifC.,  against  the  Executor  or  Administrator  of  the 

Acceptor. 

Commenccfnent  as  directed  ante^  p,  193,  describing  defendants  represen- 
tative character.']  For  that,  whereas,  the  said  plaintiff  heretofore,  In  the  life- 
time of  ihe  said  G.  H.,  to  wit,  on  [^0  sU  [&c.]  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  said  G.  H.,  and  thereby  required  the  said 

G.  H.  to  pay  to  him,  the  said  plaintiff, dollars,  two  months  after  the  date 

thereof,  which  period  has  now  elapsed;  and  the  said  G.  H.  then  and  there 
accepted  the  said  bill,  and  promised  the  plaintiff  to  pay  ^him  the  said  bill, 
according  to  the  tenor  and  effect  of  the  said  bill,  and  the  said  acceptance  there- 
of; and,  whereas,  also,  the  said  G.  H.,  in  his  lifetime,  to  wit,  on  [&c.]]  at 
[&C.3  was  indebted  to  the  plaintiff  in  the  sum  of  -—  dollars,  for  the  price 
and  value  of  goods  and  chattels  then  and  there  sold,  i^d  delivered  by  the  said 
plaintiff,  to  the  said  G.  H.,  at  his  request,  and  ia  [&c.J   [adding  common 
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counts^  ante,  p.  216,  in  same  atyk  as  above  f]  and  the  said  G.  H.,  in  his  life- 
time, to  wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  in  consid- 
eration of  the  premises  respectively,  promised  to  pay  the  last  mentioned 
moneys  respectively,  to  the  plaintiff  on  request;  yet  the  said  G.  H.,  in  his 
lifetime,  and  the  defendant,  executor  as  aforesaid,  since  the  death  of  the  said 
6.  H.,  have  respeetively  disregarded  the  said  promises,  and  neither  of  them 
hath  paid  any  of  the  said  moneys,  or  any  part  thereof*  To  the  plaintiff^s 
damage  of  — —  dollars;  and  therefore  he  brings  his  suit,  &:c.  {Jf  there  be 
evidence  of  an  admission  or  promise  by  drfendant,  since  the  testator^  s  death, 
and  U  be  material  to  prove  it,  declare  accordingly;  see  forms,  ante.  It  will 
be  necessary  to  aver  that  G,  H,  was  indMed,  ^c,  as  above,  and  tlien  that 
*^  the  moneys  being  due,  defendant,  as  executor  as  aforesaid,  aller  the  death,  to 
wit,  on  [^.3  at  [&C.3  promised  [^.]'  ^^^  ^^^  ^^^  paid,**  [&c.] 


24.  By  Indorsee  of  Executor  of  Drawer  against  Acceptor. 

TTie  form  will  be  as  ante,  p.  240,  No.  4,  except  that  instead  of  the  comr 
man  indorsement  by  the  drawer  to  the  plaintiff,  the  following  should  be 

inserted: — *'And  the  plaintiff  saith,  that  heretofore,  to  wit,  on [the  date 

of  the  will,  but  the  exact  day  is  not  material]  at  said  county,  the  said  G.  H., 
[the  drawer"]  made  his  last  will  and  testament  in  writing,  and  thereby  then  and 
there  appointed  E.  F.  executor  thereof;  and  the  said  G.  H.  afterwards,  and 
after  the  drawing  of  the  said  bill,  to  wit  on  — —  [exaci  day  not  material]  at 
said  county,  died,  and  the  said  will  was  afterwards,  to  wit,  on  [<kc.]  admitted 
to  probate  by  the  Court  of  Common  Pleas  of  --^—  county,  Ohio,  and  the  said 
£.  F.  took  upon  himself  the  burthen  of  the  execution  thereof,  and  became,  and 
was  duly  qualified  as  executor  as  aforesaid,  and  as  such  executor  afterwards,  to 
wit,  on  [&C.3  at  [^.3  indorsed  the  said  bill  to  the  plaintiff."  [Aprofert  of 
the  will  is  not  necessary.]{g) 


25.  By  Indorsee  of  Administrator  of  Drawer  against  Acceptor. 

See  last  form,  and  observations  thereon.  T%e  indorsement  will  be  thus: 
-— ** And  the  .plaintiff  saith,  that  afterwards,  to  wit,  on  ■■  [exact  day  imma- 
terial] at  said  county,  the  said  G.  H.  [the  drawer]  died  intestate:  and  afler- 
wardi,  to  wit,  on  [Sre.  the  date  of  letters  of  administration,  btU  the  precise 
day  is  not  material]  at  [&c.]  administration  of  all  and  singular  the  goods  and 
estate,  which  were  of  the  said  G.  H.,  deceased,  at  the  time  of  his  death,  was 
duly  granted  in  due  form  of  law,  by  the  Court  of  Common  Pleas  of  ■ 
county,  Ohio,  to  one  E.  F.;  and  the  said  E.  F.,  as  such  administrator,  after- 
wards, to  wit,  on  [(Sic]  at  [^c.3  indorsed  the  said  bill  to  the  said  plaintiff. 

ig)  WUles,  5S9. 
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BaU  of  Eirhange. 

26.  By  the  Commissioner  of  Insolvents  (the  Insolvent  Debtor  the  Drawer) 

against  Acceptor. 

Commmeement^  as  antey  p.  108,  Ibrm  11. 3  For  that,  whereas,  the  said  E. 
P.,  heretofore,  and  before  he,  the  said  E.  P.,  applied  for  his  discharge,  &c.,  ac- 
cording to  ^e  provisions  of  the  said  laws,  to  wit,  on  [&c.]]  at  (]&c.3  made  his 
bill  of  exchange,  in  writing,  and  directed  the  same  to  the  defendant,  and  thereby 

required  the  defendant  to  pay  to  him,  the  said  E.  P., dollars,  two  months 

after  the  date  thereof,  which  period  has  now  elapsed.  And  the  defendant  then 
and  there,  and  before  the  said  E.  F.  made  his  said  application,  as  aforesaid,  ac- 
cepted the  said  biU,  and  promised  the  said  E.  P.  to  pay  the  same  according  to 
the  tenor  and  effect  thereof,  and  of  the  said  acceptance  thereof.  [Here  add 
common  cotmts  and  breach^  tltus:"^  And,  whereas,  also,  the  defendant,  before 
the  said  E.  P.  made  his  application  aforesaid,  to  wit,  on  [JkcJ]  at  Q&c.]  was 

indebted  to  the  said  E.  F.  in dollars,  for  the  price  and  value  of  goods  and 

chattels  Aen  and  there  sold  and  delivered  by  tlie  said  E.  P.,  to  the  defendant,  on 
request,  and  in,  [fycj  proceed  in  like  manner  with  common  counts^  ante^  p. 
216.]  A  nd,  thereupon,  the  said  last  mentioned  moneys  being  unpaid,  the  defend- 
ant  after  the  said  E.  P.  made  his  said  application  and  assignment  aforesaid,  to 
wit,  on  [[^c.3  at  [Ac.]  in  consideration  of  the  premises,  promised  the  plaintiff 
as  commissioner  and  assignee,  as  aforesaid,  to  pay  the  moneys  last  mentioned, 
lespectively,  to  the  plaintiff,  as  commissioner  and  assignee  aforesaid,  on  request. 
Yet  the  defendant  hath  disregarded  his  promises,  and  hath  not  paid  any  of  the 
said  moneys,  or  any  part  thereof;  to  the  damage  of  the  plsdntiff  as  commissioner 
and  assignee,  as  aforesaid,  of        ■  doliars^  and,  thefefore,  he  brings  his  suit,  &^ 


27.  By  the  imrviving  Drawer  against  the  Acceptor,  (t) 

Commeneemenij  arUe^  p.  181  to  188.]]  For  that,  whereas,  the  plaintiff,  and 
one  E,  F.f  since  deceased^  in  the  lifetime  of  tlie  said  E.  JF*.,  to  wit,  on  [JkcJ] 
at  [^c.3  made  their  bill  of  exchange,  in  writing,  and  directed  the  seme  to  the 
defendant,  and  thereby  required  the  defendant  to  pay  to  the  plaintiff,  and  the 
said  E.  F.,  — ^  dollars,  two  months  after  the  date  thereof,  which  period  has 
now  elapsed.  And  the  defendant  then  and  there  accepted  the  said  bill,  and 
promised  die  plaintiff,  and  the  said  £.  P.,  since  deceased,  to  pay  the  same  ac- 
cording to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  thereof. 
[Add  common  counts^  on/e,  p.  316,  laying  the  debt  and  promise  to  the  said 
*'  plaintiff,  and  E.  P.,  since  deceased,"  and  the  breach  that  drfendani  **  hath 
not  paid  any  of  the  moneys  to  them,  or  either  of  them,  in  the  lifetime  of  the 
said  E.  P.,  or  to  the  plaintiff,  since  the  death  of  E.  F."     Jff'  expedient,  under 

{t)  See  ante,  p.  43. 
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Bills  of  Exehangte. 


the  circumitanceSf  add  counts  laying  promises  to  the  plaintiff  as  the  survi- 
voTt  otherwise  such  promises  are  not  proveable. 


28.  By  Husband  and  Wifsj  on  a  BiU  drawn  by  and  payable  to  the  Wife 

before  marriage^  against  the  Acceptor* 

Commencement  as  directed  ante^  p.  193.3  ^^^  ^^^  whereas,  the  said  E.» 
whilst  she  was  unmarried,  to  wit,  on  [&c.]  at  [&c.]  made  her  hill  of  exchange, 
in  writingv  and  directed  the  same  to  the  defendant,  and  thereby  required  the  de- 
fendant to  pay  to  her,  the  said  E.,  —  dollars,  two  months  after  the  date  there- 
of, which  period  has  now  elapsed,  and  the  defendant  then  and  there  accepted 
the  said  bill,  and  promised  the  said  E.,  whilst  she  was  unmarried,  to  pay  the 
same  according  to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  there- 
of. [Add  common  county  laying  the  debt  and  promise  to  pay  the  last  men- 
tioned  moneys^  '*  to  the  said  E.,  whilst  she  was  unmarried^"  and  the  breach 
in  not  paying  *^  any  of  the  said  moneys  to  the  said  E.  whilst  she  was 
unmarried,  or  to  the  plaintiffs,  or  either  of  them,  since  their  intermarriage, 
to  the  damage  of  the  plaintiffs,**  4&c.  Tlie  declaration  may,  if  expedient^  un- 
der the  circumstances^  charge  that  the  debts  were  due  to  the  w^e  dum  sola, 
mnd  lay  the  promises  to  the  plaintiffs  since  their  intermarriage. 


29*  Against  Husband  and  Wife,  an  BiU  acoepted  by  her  before 

Marriage. 

Commencement  against  defendant,  *<  and  E.,  his  wife,  {see  ante,  p,  193)  as 
ante,  p.  181  to  188.]  For  that,  whereas,  G.  H.,  whilst  the  said  E.  was  un- 
mafried,  to  wit,  on  {jke,"]  at  [^0  ni^de  his  bill  of  exdiange,  in  writing,  and 
directed  the  same  to  the  said  E.  whilst  she  was  unmarried,  and  thereby  required 
the  said  E.,  to  pay  to  the  said  G.  H.  or  order,  — *—  dollars,  two  months  after 
the  dale  thereof  which  period  has  now  elapsed  ;  and  the  said  E.,  whilst  she 
was  unmarried,  then  and  there  accepted  the  said  bill ;  and  the  said  G.  H.  then 
and  there  indorsed  the  same  on  one  I.  K.,  who  then  and  there  indorsed  the 
same  to  the  plaintiff;  and  the  said  E.,  whilst  she  was  unmarried,  then  and  there 
promised  the  plaintiff  to  pay  him  the  amount  of  the  said  bill,  according  to  the 
tenor  and  effect  thereof,  and  of  the  said  acceptance  and  indorsements.  [Add 
common  counts,  ante,  p.  216,  charging  that  '*  the  said  E.,  whilst  she  was  un- 
married, was  indebted,  A^c,  and  laying  a  promise  by  her,  whilst  unmarried, 
to  pay  the  last  mentioned  moneys;  and  breach,  "  that  E.,  whilst  unmarried,  and 
defendants,  since  their  intermarriage,  have,  respectively,  disregarded  the  said 
promises,  and  have  not,  nor  hath  either  of  them,  paid  any  of  the  said  moneys," 
Ac.  A  eotsnt  laying  a  promise  by  both  the  defendants,  since  their  marriage, 
cannot  be  inserted. 


254  DECLARATIONS  IN  ABSUMPfiST. 


Bills  of  Ejcefaaogte. 


30.  Drawer  or  iidorsee  against  Acceptor  of  a  Foreign  Bill,  (u) 

Commencement  as  ante^  p.  181  to  188.]    For  that,  whereas,  the  said  plaintiff 
[or  one  E.  F.]  on  [&:c.,]|  at  said  county  of  [venue]^  made  his  bill  of  exchange, 


(u)  A  bill  of  exchange  drawn  in  one  Stale  of  120;  4  Watia  40(^  S3  Wend.  Tl;  19  Johns.  144$ 

the  Union,  on  persons  living  in  another  Slate,  is  4  Mass.  246;  5  Cowen  186;  10  S.  &  R.  94;  1  Mc- 

a  foreign  bill ;  2  Pet.  170, 086,  688;  10  Pet.  573;  Cord  1 15;  3  Kent's  Com.,  4  ed.,  75. 

4  Wash.  C.  C.  Rep.  87,  IfiS;  IHiO  44;  8  Dana  The  case  of  Case  v.  Heffiaer,  refierred  to  above, 

134;  4  Leigh  37;   1  Rep.  Con.  Ct  100;  IS  PeL  (10  Ohio  Rep.  184)  was  an  aetion  upon  a  bitt 

54;  IS  Pick.  483;  5  Johns.  375,     Contra,  bat  drawn  in  the  State  of  New  York,  on  persons  in 

doubted  in  15  Wend.  527,  and  overruled  in  SO  the  city  of  New  York,  being,  therefore,  in  New 

Wend.  81;  see  10  Ohio  Rep.  186;  Walker's  Rep.  York  a  bill  strictly  ulaad,  but  it  was  indorsed  in 

99, 104y  note;  at  least  so  far  that  a  protest  is  evi-  this  State,  and,  as  above  stated,  was,  ao  far  as 

dence  of  the  facts  it  contains.    A  protest,  how-  r^farded  the  indorser  and  indor^,  treated  as  a 

ever,  is  not  necessary  in  this  State,  of  the  n<m-  bill  drawn  in  this  State  on  persons  residing  in 

acceptance  or  nonpayment  of  such  bill;    10  Ohio  New  York.    Hie  declaration  in  the  case,  which 

Rep.  187,  496.    The  proof  of  nonacceptance  or  was  drawn  by  Messrs.  Swmyne  d&  Bates,  ivas  as 

nonpayment  may  be  made  by  the  protest,  and  in  follows : 

such  caie  the  holder  will  be  entitled  to  the  six  per  Albert  8.  Case,  plaintiff,  complains  of  Samuel 
cent  damages,  under  the  statute  relating  to  dam-  T.  Heffner,  defendant,  in  a  plea  of  assumpsit,  for 
ages  on  protested  bills  of  exchange  and  costs  c^  that,  whereas,  Ford  Sl  Smith,  one  Freedns  Chap- 
protest;  Stat.  589.  Or  the  proof  may  be  made  by  man  and  Daniel  Vandeibelt,  on  the  eleventh  day 
other  evidence,  but  if  there  be  no  protest  the  of  January,  A.  D.  1839,  in  Clyde,  to  wit,  in  the 
holder  can  recover  no  damages  beyond  principal  county  of  Franklin,  aforesaid,  made  their  bill  of 
and  interest;  10  Ohio  Rep.  187.  Hie  damages  exchange  in  writing,  and  directed  the  same  to 
under  the  statute  (Stat.  569)  does  not  depend  Messrs.  Morgan,  Butler  it  Co.,  commission  mer- 
upon  the  place  of  pajrment,  but  upon  the  place  of  chants  of  New  Yoik,  and  tlKieby  required  the 
residence  of  the  drawee.  No  damages  are  allow-  said'Messrs.  Morgan,  Butler  &>  Co.  to  pay  to  the 
ed  upon  a  bill  drawn  upon  a  person  in  Ohio,  and  order  of  Leonard  Harvey,  twenty  five  hundred 
jpayabU  in  a  sister  Slate ;  8  Ohio  Rep.  S9S.  dollars,  five  months  aAer  date  thereof,  which  pe- 

Every  indorsement  of  a  bill  is  a  new  contract,  nod  has  now  elapsed,  and  the  said  Leonard  Har- 

and  each  indorser  becomes,  to  the  subsequent  vey  then  and  there  indorsed  the  said  biU  to  the 

bolder,  a  new  drawer;   therefore,  when  a  bill,  defondant,  who  then  and  there,  in  the  name  and 

strictly  inland,  is  made,  and  is  subsequently  in-  style  of  S.  T.  Heflher,  mdorsed  the  same  to  the 

dorsed  in  another  State,  such  indorsement  is,  in  plaintiff,  and  the  said  bill  was  duly  presented  to, 

legal  effect,  drawing  a  bill  in  one  State  on  a  per-  and  payment  of  the  same  was  duly  demanded  of, 

•on  living  in  andther ;   10  Ohio  Rep.  184,  185.  Messrs.  Morgan,  Butler  &  Co.,  to  wit,  on  the 

Tlie  damages  under  the  statute  are  given  as  an  14th  day  of  June,  A.  D.  1839,  at  New  York,  afore- 

adjustment  of  all  claims  for  expenses  and  re-ex-  said,  but  the  said  Morgan,  Butler  &  Co.  then  and 

change,  and,  like  the  principal,  interest  and  costs  there  refused  to  pay  the  said  bill,  whereof  the 

of  protest  should  be  found  by  the  joiy,  and  embra-  defendant  then  and  there  had  due  nodce. 

ced  in  their  verdict,  and  the  court  cannot  assess  And,  also,  for  that,  w^iereas,  Ford  6c  Smith, 

them  and  add  them  to  the  verdict;  11  Ohio  Rep.  one  Freedus  Chapman  and  Daniel  Vandeibelt, 

145.    Bills,  strictly  foreign,  if  not  accepted  and  on  the  eleventh  day  of  January,  A..  D.  1839,  at 

paid,  must  be  protested,  in  order  to  charge  the  (Tlyde,  to  wit,  at  Franklin  county,  aforesaid,  made 

drawer  or  indorser.    In  case  of  a  bill  strictly  in-  their  bill  of  exchange  in  writing,  and  directed  the 

laud  no  protest  is  necessary,  and  if  one  be  made  same  to  Messrs.  Morgan,  ButJer  &>  Co.,  commis- 

rannot  be  given  in  evidence,  but  the  notary  him-  sion  merchants,  New  Yoric,  and  thereby  required 

self  must  be  called  as  a  witness.    Per  Hitch-  the  said  Messrs.  Morgan,  Butler  At  Co.  to  pay  to 

COCK,  J.,  10  Ohio  Rep.  183.  the  order  of  Leonard  Harvey  twenty  five  hundred 

As  to  a  note  or  bill  payable  in  ''New  York  funds,''  dollars,  five  months  after  the  date  thereof,  which 

or  "  currency/'  or  the  like,  being  negotiable,  see  2  period  has  now  elapsed,  and  the  said  Leonard 

McLean  10;  1  Ohio  Rep.  189, 178, 115;  9  Johns.  Har>e>  then  and  there  indorsed  the  said  bill  to 
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in  writing,  and  directed  the  same  to  the  defendant,  he,  the  said  defendant,  then 
being,  ondf  re»iderU,(jf)  in  parts,  [without  the  jurisdiction  of  the  United  States, 
or  within  the  jurisdiction  of  the  United  Stales,  and  without  the  jurisdiction  of  the 
State  of  Ohio,  as  the  case  may  &e],  to  wit,  at  [London,  in  the  Kingdom  of 
Great  Brit&in  (and  beyond  seas^  {y)  )  or  the  city  of  New  York,  in  the  State  of 
New  York,  as  the  case  may  6e],  and  thereby,  required  the  said  defendant  to 
pay,  ['*  that  his  second  of  exchange,  (according  to  the  terms  of  the  bill)  first  and 
second  of  the  same  tenor  and  date  not  paid,"]  to  the  plaintiff,  [or  one  G.  H.] 

or  order, dollars,  [or  j6  100  sterling,  lawful  money  of  Great  Britain,]  two 

months  (v)  aAer  the  date  thereof,  [or  at  two  usuances,  (w)  that  is  to  say,  at  two 
calender  months  (w)  after  the  date  thereof,"  according  to  the  biU^]  which  pe- 
riod has  now  elapsed;  [if  the  action  be  by  an  indorsee,  state  tJie  drawer^ s,  E. 
F.^s  isidorsement  to  the  plaint^  in  the  common  form  with  proper  venue  f\  and 
the  defendant  then  and  there,  to  wit,  at  said  county,  accepted  the  said  bill,  and 
promised  the  plaintiff  to  pay  the  same  according  to  the  tenor  and  effect  thereof, 
and  of  the  said  acceptance  thereof.  \When  the  bill  is  to  be  paid  in  foreign 
money,  add  the  following  averment:']  (x)  And  the  said  plaintiff  avers  that  the 
said  sum  of  dBlOO  sterling  in  the  said  biU  mentioned,  at  the  time  of  making  the 
said  bill,  and  when  the  same  became  due,  was,  and  is,  of  great  value,  to  wit,  of 

the  value  of dollars,  of  lawful  money  of  the  United  States,  to  wit,  at  the 

county  aforesaid.  {jAdd  common  counts,  ante,  p.  216,  and  conclude  as  direct- 
ed, ante,  p.  239,  Form  No.  1.] 


31.  Indorsee  against  Drawer  of  a  foreign  bill — Default  Acceptance. 

Commencement,  ante,  p.  181  to  188.]  For  that,  whereas,  the  defendant, 
on  [&c.]  at  [d^c]  made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  ohe  E.  F.,  he,  the  said  £.  F.,  then  being,  and  resident,  (y)  [in  parts  beyond 
seas,  and{y)  without  the  jurisdiction  of  the  United  States,  or  in  parts  within  the 
jurisdiction  of  the  United  States,  and  without  the  jurisdiction  of  tJie  State  of 
Ohio,  as  the  case  may  6c,]  to  wit,  at  [London,  in  the  Kingdom  of  Great 
Britain,  {and  beyond  seas,  (y) )  or  the  city  of  New  York,  in  the  State  of  New 


the  defendant^  who  then  and  there,  to  wit,  at  the  said  plaintilT  avers  that  the  said  Morgan,  But- 

FranUin  county,  aforesaid,  indorsed  the  same  in  ler  Sl  Co.  upon  whom  the  said  bill  was  so  drawn, 

the  name  and  style  of  S.  T.  Heflher,  to  the  plain-  as  aforesaid,  were,  at  the  time  the  said  bill  was  so 

tiif,  and  the  said  bill  was  duly  presented  to,  and  drawn,  persons  within  the  jurisdiction  of  the  Uni- 

pa3rment  of  the  same  was  duly  demanded  of  ted  States,  and  without  the  jurisdiction  of  this 

Messrs.  Morgan,  Butler  Sl  Co.,  to  wit,  on  the  four-  State,  to  wit,  within  the  jurisdiction  of  the  State 

teenih  day  of  June,  A.  D.,  1839,  at  New  York,  of  New  York.    (Common  comits  and  breach,  as 

ftforasaid,  but  the  said  Morgan,  Butler  Sl  Co.  then  in  preceding  form,  ante  p.  216,  217,  were  added.) 

and  Ihefe  leiiised  to  pay  the  said  bill,  whereupon  (v)  If  payable  ajier  tight f^ee  ante,  p.  244,  Form 

and  wherefore,  the  said  bill  was  then  and  there  No.  II. 

duly  and  legally  protested,  for  nonpayment,  of  all  (ip)  See  1  Salk.  131;  Chitty  jr.  B.  51. 

which  the  said  defendant  then  and  there  had  no-  {x)  See  1  Wils.  185. 

tice,  to  wit,  at  Franklin  eoiwty^ aforesaid.    And  {y)  The  words  in  italic  may  be  omitted. 
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York,  as  the  cast  may  6«,]*  and  thereby  required  the  said  E.  F.  (y)  to  pay  to 
the  said  defendant,  [or  6.  H.^  or  order,  — —  {z)  dollars,  ten  da3r8  after  the  date 
thereof,  [according  to  tkefact^  which  period  has  novr  elapsed,  {a)  And  the 
defendant  then,  and  at  the  county  of  [yenut]^  afiyresaid,  indorsed  the  said  biA 
of  exchange  [Ui  one  G.  H.  who  then  and  there  indorsed  the  same  to  one  I. 
K.,  who  then  and  there  indorsed]  and  delivered  the  same  to  the  plainttif.  And 
the  said  bill  was  then  at  [the place  of  address  of  the  bill,  as  thus:  the  city  of 
New  York,]  aforesaid,  that  is  to  say,  at  the  county  of  [venue],  aforesaid,  pre- 
sented to  the  said  E.  F.  for  acceptance,  and  the  said  E.  F.  then  and  there  re* 
fused  to  accept  the  same;  [J^the  bill  be  drawn  in  sets,  add  these  words:  nor 
did,  nor  would  he  accept  the  said  first  or  third  of  exchange  in  the  said  bill 
mentioned,  (6)]  whereupon  the  said  bill  was  then  and  there  duly  protested  (c)  for 
the  nonacceptance  thereof,  of  all  which  the  defendant  then  and  there  had  due 
notice.    [Condude  as  in  Form  No.  5,  ante,  p.  241.] 


32.  Indorsee  against  Drawer — Default  Payment. 

Commeneetnsnt,  ante,  p.  181  to  188.]  For  that,  whereas,  the  defeadanl,  on 
[^c,  as  in  preceding  form  No^  31  to  the  asterisk,*  and  then  proceed  as  fol^ 
lows:]  and  thereby  required  the  said  E.  F.  to  pay  (ef)  to  the  said  defendant, 

or  order, dollars,  two  months  after  the  date  thereof,  (e)  which  period  has 

now  elapsed.  And  the  said  defendant  then  and  there,  to  wit,  at  said  county, 
indorsed  the  said  bill  to  one  6.  H.,  who  then  and  there  indorsed  the  same  te 
the  plaintiff.  And  the  said  E.  F.  did  not  pay  the  said  bill,  although  the  same 
was  there  presented  to  him,  on  the  day  when  it  became  due,  to  wit,  at  [the 
place  of  address  of  the  bill,]  that  is  to  say,  at  [venue],  whereupon  the  said 
bill  was  then  and  there  duly  protested  for  nonpayment  thereof,  of  all  which 
the  defeudent  then  and  tliere  had  due  notice.  [Conclttde  as  in  Form  No.  5, 
p.  241. 


{y)  Observe  last  form.  cessity,  however,  of  protest,  see  note  (u)  supra. 

{z)  If  payable  in  foreign  monoy,  observe  the  Whether,  by  leaving  out  the  averment  of  protest, 

last  form.  Uie  plaintiff  may  recover  the  statutory  damages, 

(a)  If  payable  at  usances,  observe  the  last  has  not  yet  been  decided  by  our  courts ;  nor  in- 
form. Omit  the  words  "  ten  days  aAer  the  date  deed  whether  upon  a  bill  drawn  upon  a  person  re- 
thereof,  which  period  has  now  elapsed,'^  if  the  bill  siding  in  a  sister  State,  if  the  plaintiff  declare  as 
specifies  no  time  of  payment,  and  instead  thereof  upon  a  common  inland  bill,  the  statutory  damages 
say,  **  immediately  on  the  presentation  of  said  can  be  recovered.  See  12  Ohio  Rep.  132;  and 
bill  :**  but  this  is  unnecessary.  See  note  {k)  wpra,  arg.  135. 

(b)  Stra.  214.  {d)  Observe  Form  No.  30,  nipra. 

(c)  This  averment  of  proteat  is  matter  of  form,        («)  If  payable  in  foreign  money,  or  at  usances, 
and  can  be  taken  advantage  of  by  special  demur-  or  aAer  sight,  or  drawn  in  sets,  obser\'e  Form  No 
rer  only.    26  Eng.  C.  L.  Rep.  1 17.    As  to  the  ne-  30,  ttqn-a. 
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Bill  of  Ejwhugte— Board  and  Lodging. 


33.  Indorsee  against  Acceptor ,  supra  Protest  of  a  Foreign  BilL 

Commencement^  ante^p.  181  /o  186.]  For  that,  whereas,  one  E.  F.,  on 
[^•3  ^^  ^^^  county  of  [yenue']^  aforesaid,  made  his  bill  of  Exchange,  in  wri- 
ting, and  directed  the  same  to  one  G.  H.,  he,  the  said  6.  H.,  then  being  and 
resident,  [j^e^  as  in  the  preceding  form  in  regard  to  t/ie  place  of  residence  of 
the  draweef"}  and  thereby  required  the  said  G.  H.  to  pay  (/)  to  the  said  E,  P., 
or  order,  -«—  doUars,  two  months  aAer  the  date  thereof,  {g)  which  period  has 
now  elapsed.  And  the  said  E.  F.  then,  and  at  said  county,  indorsed  the  same 
to  L.  M.,  who  then  and  there  indorsed  the  same  to  the  plaintiff,  and  the  said 
bill  was  then  and  at  [the  place  of  the  address  of  the  drawee^  to  wit,  at  said 
county,  presented  to  the  said  G.  H.  for  acceptance,  and  he  then  and  there  re- 
fused to  accept  the  same ;  whereupon,  the  said  bill  was  then  and  there  pro- 
tested for  nonacceptance  thereof;  of  all  which  the  defendant  then  and  there 
had  notice.  And,  thereupon,  the  said  defendant,  in  order  to  prevent  the  said 
bill  from  being  sent  back  and  returned  to  the  said  E.  F.,  [the  drawer,]  did, 
under  the  said  protest,  accept  the  said  bill ;  and  tbe  said  G.  H.  [the  original 
drawee,']  did  not  pay  the  said  bill,  although  the  same  was  there  presented  to. 
him  for  payment  on  the  day  when  U  became  due,  whereupon,  the  said  bill  was 
then  and  there  duly  protested  for  nonpayment  thereof;  of  all  which  the  defend- 
ant then  and  there  had  due  notice,  (h)  [Jidd  common  countSf  and  eonehule  as 
directedf  ante^p.  Ml,  Ibrm  No.  5*3 


Sec.  X.    BOARD  and  lodging,  (i) 

Commencement,  ante,  p.  216  to  the  asterisk,*]  For  the  use  and  occupation 
of  certain  rooms,  apartments  and  furniture  of  the  plaintiff,  before  that  time 
used  and  enjoyed  by  the  defendant,  ["  and  other  persons,"  if  the  fact  be  so,] 
at  his  request,  and  by  the  permission  of  the  plaintiff;  and  for  meat,  drink, 
attendance,  and  other  necessaries,  and  goods  by  the  plaintiff  then  and  there 
found  and  provided  for  the  defendant,  \j^  and  other  persons,*'}  ^t  his  request ; 
and  in,  [^c,  as  ante,  p,  217.] 


(/)  Observe  Form  No.  30,  mpra,  ant  was  aa  tiMia<€  in  tbe  plaialiff's  faooM,  and 

{g)  If  pay^lc  in  foreign  money,  or  at  usances,  was  boarded  and  lodgcti  >under  an  entire  conirart 

ite,,  or  sey,  see  Fonn  No.  30,  nqira,  for  board  and  lodging.    Where  Uie  defendant  was 

{k)  The  payer  of  a  bill  sapra  protest,  for  the  only  a  lodger,  see  the  form,  poH,  tit.  i*  Landlord 

honor  of  an  imd&ntr,  must  give  such  indorser  and  Tenant/'    The  plainttflT  should  declare  for 

leasoMble  notice  that  ho  has  made  such  payment  necessaries,  as  poti,  lit.  **  Necessaries,^'  if  the  de- 

Cor  his  credit;  7  Ohio  B4^.  (Part  2)  1£6.  fendant  were  not  an  inmate,  but  was  casually  lup- 

(t)  This  is  the  proper  form  where  the  defend-  plied,  as  in  the  ease  of  an  imikoeper's  guest,  &c. 

33 
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Sbc.  XL    racLASATiom  vf  Atm  Mk^mwr  cABiostfl.  (/) 

1.  Declaration  by  a  Carrier  far  the  Carriage  of  Goods  hy  Land* 

Tlie  common  count  for  work  sifficte^  or  it  nuty  be  thus :  Commencement 
as  q^Cfp.  216,  to  the  asterisk.*^  For  the  carriage  of  goods,  by  the  plaintiflT 
carried  and  conveyed  in  carts  and  other  carriages,  for  the  defendant,  and  at  his 
request,  and  in  [^Conclude  with  aecotmt  stated,  ^c*,  and  breach^  as  ante,  p. 
217-] 


2*  For  Freight  of  Goods,  (m) 

Commencement  as  ante^p.  216,  /o  the  asterisk.*]  For  freight,  payable  by 
the  defendant  to  the  plaintiff,  for  and  in  respect  of  the  conveyance  by  him  for 
the  defendant,  and  at  his  request,  of  divers  goods  and  chattels,  in  and  on  board 
of  certain  boats  and  vessels,  from  divers  places  to  divers  other  places,  for  the 
defendant,  at  his  request,  and  in  [4*c.,  as  ante^p*  216,  conclude  as  ante,  217.]] 


3«  By  the  Master  of  a  Steamboat  on  the  Bill  of  Lading,  t^ainst  the 
Consignee  of  Goods,  for  not  receiving  the  Goods  from  the  Boat  m  a 
reasonable  time,  (n) 

For  that,  whereas,  the  defendant,  on  [^c*]  at  [&c.]  caused  to  be  shipped 

on  board  a  steamboat,  called  the  Betsy,  then  lying  in  the  port  of ,  whereof 

the  plaintiff  was  master,  divers  goods  and  chattels,  then  represented  to  be  in 
good  order  and  well  conditioned,  to  be  delivered,  in  the  like  good  order  and 
condition,  at  the  port  of  Cleveland,  (all  and  every  the  dangers  of  the  lake  and 
navigation  excepted,  [following  tlie  terms  of  the  bill  of  lading,"]  unto  the  de- 
fendant or  his  assigns,  he  or  they  paying  certain  freight  for  the  said  goods  then 
agreed  upon,  to  wit,  at  [^.]  and  the  plaintiff  then  received  the  said  goods  on 
board  the  said  steamboat,  at  the  said  port  of  ,  to  wit,  at  said  county,  and 

agreed  with  the  defendant  to  deliver  to  him  the  said  goods  and  chattels  as  afore- 
said, and  in  consideration  of  the  premises,  the  defendant  then  and  at  said  county, 
undertook  and  promised  the  plaintiff  to  accept  and  receive  the  said  goods  and 
chattels  at  the  port  of  Cleveland  from  the  plaintifi^  in  a  reasonable  time  aAer  they 


(/)  See  Story  on  Bailm.  298  to  386;  S  Kent's  enant.    Tlie  above  comnon  forai  niffieea 

Com.  4lh  ed.  597  to  609$ Steph.  N.P.961  to  1001;  tbe  indoraee  of  a  bill  of  lading;   13  Ei«.  C.  L. 

am^  omU,  p.  46,  103;  3  Chit.  Com.  Law  369*  Rep.  16.    Either  the  owaer  or  captain  may,  ia 

Ab  to  rule  of  damafes,  lee  6  Ohio  Rep.  358.  ^ueral,  sne  for  freight;  see  tuite,  p.  43, 46. 

(m)  Debt  or  assumpsit  lies;  but  if  there  be  a  (n)  1  B.  &  Ad.  118. 
covenant  under  seal,  the  remedy  is  debt  or  cov- 
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should  have  noCbe  of  his  bemg  veady  to  deliYer  the  saoie  8«  aforesaid ;  and  the 
plaintiff  aYsrs  that  the  vess^  afterwards,  to  wi t^  on  [dee.]  anriTed  with  the  goods  in 
the  said  port  of  Ckvehuidy  and  that  the  plaintiff  was  then  and  there  ready  to  de* 
liY«sr  them  to  the  defendant,  as  aforesaod,  of  which  the  defendant  then  had  notice, 
to  wity  at  (]&c.3  and  although  a  reasonable  time  for  the  defendant  to  accept  and 
receive  the  said  goods,  at  the  port  of  Clereland,  after  he  had  such  notice  as  afore* 
said,  bad  elapsed,  yet  the  defendant  did  not,  nor  would,  dthougfa  then  and  there 
requested  by  the  jdaintiff  so  to  do,  within  such  reasonable  time,  accept  or  re- 
eeive  the  said  goods  and  chattels,  but  wholly  n^ected  and  refused  so  to  do  for 
a  great  and  unreasonable  tiBEie,  to  wit,  two  days  after  the  expiration  of  such 
reasonable  time  from  the  period  when  he  had  such  notice  as  aforesaid,  to  wit, 
al  [dtc.]  And  thmeby,  the  said  steamboat  was,  during  that  time,  detained  at  the 
said  port  of  CleTeland,  and  the  plaintiff  was  put  to  great  costs  and  charges, 

amounting  to dollars,  in  maintaining  the  crew  of  the  said  steamboat, 

during  the  said  time,  and  was  deprived  of  the  use  of  the  steamboat,  and  the 
profits  thereof,  during  such  time,  to  wit,  at  [jSlc.^    To  the  plaintiff's  damage, 


4.  Declaration  against  a  Carrier^  on  his  Common  Law  TAabiKty^  for 

losing  Goods,  (p) 

For  diat,  whereas,  the  defendant  before  and  at  the  time  of  the  making  of  his 
promise  hereinafter  mentioned,  was  a  common  carrier  (q)  of  goods  and  chattA 
for  hire  in  and  by  a  certain  wagon  [or  *<  coach,*'  or  '^  canal  boat,"}  from  a 
certain  place,  to  wit,  from  —— ,  to  a  certain  other  pbce,  to  wit,  to  -*-»-;  (r)  to 
wit,  at  [&eJ]  and  the  defendant  being  such  carrier  as  aforesaid,  ihe  ]^intiff 
heretofore,  to  wit,  on  [dtc.]  at  d&c.]]  at  the  request  of  the  defendant,  caused  to 
be  delivered  to  him,  as  such  carrier,  certain  goods  and  diattels,  to  wit,  [^e. 
describe  them  as  in  trover^  (s)]  of  the  plaintiff,  of  great  value,  to  wit,  of  — *- 
dollars,  to  be  *  taken  care  of  and  safely  and  securriy  carried  and  conve3red  by 
the  defendant  as  such  carrier,  as  aforesaid,  in  and  by  the  said  wagon  [or 
^coeeh,"  or  ^ canal  boat,"]  from  '  ■■  aforesaid,  to  ■  ■  aforesaid,  and  there 
to  be  safely  and  securely  delivered  by  the  defendent  for  die  plaintiff,  (/)  for 
reward  to  the  defendant;  and  in  consideration  thereof,  he,  the  defendant,  then 
and  at  [dLc]  undertook  and  promised  the  plaintiff  to  take  care  of  the  said 


(p)  The  raaedy  is  astumptit  or  case ;  aee  form  fatal)  3  Eng,  C.  L.  Rep.  994;  anlew  it  be  laid 

ia  caae,  po$t.    In  general  the  cpiuignee  ihoiild  be  under  videlieet,  as  above;  1  Eng.  C.  L.  Rep.  206. 

Ike  plainlif'^  ohU,  p.  46.    As  to  eitent  of  liabil-  {t)  Or  perfaapa  a  noie  general  desciiptioD 

ily,  4^.,  see  10  Ohio  Rep.  145.    A  carrier  is  not  wovkl  suffice;  see  2  Saund.  74,  a. 

Uatrfe  for  the  negligeBee  of  any  preceding  car-  (<)  Or  '*  to  one  — /'  if  the  consignee  was  a 

lier  on  the  line  of  transit  j  11  Ohio  908.  pwehaser,  &c.;  15  Eag*  C.  L.  Rep.  43.    But,  in 

iq)  Proof  of  this,  12  Eog.  C.  L.  Rep.  280.  general,  such  consignee  should  be  the  plaintiff; 

(r)  A  variance  in  proof  of  this  aUegation  ia  ante,  p.  46. 
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gdods  and  chattebs,  and  saMy  and  securely  to  cany  and  convey  the  same  in 
and  by  the  said  wagon  [or  <*  coach,"  or «« canal  boat,*'3  ^1^°^  ■  ■  aforesaid,  lo 
■■  aforesaid,  and  there  safely  and  securely  4o  dellTcr  the-  same  for  the  j^ain- 
tiflf;  and  although  the  defendant,  as  such  carrier,  as  aforesaid,  then  and  there 
had  and  received  the  said  goods  and  chattels  for  the  purpose  aforesaid,  yet  the 
defendant,  not  regarding  his  said  promise,  did  not  take  care  of  the  said  goods 
and  chattels,  or  safely  or  securely  carry  or  convey  the  same  from  — »  afore- 
said, to  ■  aforesaid,  nor  there  safely  or  securely  deliver  the  same  for  the 
plaintiff;  and  the  defendant,  being  such  carrier,  as  aforesaid,  so  carelessly  and 
negligently  behaved  and  conducted  himself  with  respect  to  the  said  goods  and 
chattels,  that  by  and  through  the  mere  carelessness,  negligence,  and  improper 
conduct  of  the  defendant  and  his  servants  in  that  behalf,  the  said  goods  and 
chattels  being  of  the  value  aforesaid,  aAerwards,  to  wit,  on  tlie  day  and  year 
aforesaid,  became,  and  were,  and  are,  wholly  lost  to  the  plaintiff,  to  wit,  at  said 
county.    To  the  plaintiff's  damage,  [d^c]    [See  next  form  and  note  thereto,'] 


5.  Against  a  Carrier  for  gross  neglect j  toherehy  the  Goods  were  lost,  (m) 

For  that,  whereas,  heretofore,  to  wit,  on  [[&c.3  at  []&c.]|  in  consideration 
that  the  plaintiff,  at  the  defendant's  request,  had  delivered  to  him  certain  goods, 
to  wit,  [^c.  describe  them  as  in  trover^]  of  great  value,  to  wit,  -^^^  dollars, 
to  be  conveyed  by  the  defendant  from  ■  to  ,  and  there  to  be  delivered 
by  him  for  the  plaintiff,  for  reward  to  the  defendant,  he,  the  defendant,  then 
and  at  [&c.]|  promised  the  plaintiff  to  take  due  care  of  the  said  goods,  whilst 
he  had  the  charge  thereof,  for  the  purpose  aforesaid,  and  to  take  due  and 
reasonable  care  in  and  about  the  conveyance  and  delivery  of  tlie  said  goods  as 
aforesaid;  yet  the  defendant  disregarded  his  said  promise  in  this,  that  he  did 
not  take  due  care  of  the  said  goods  whilst  he  had  the  charge  thereof,  for  the 
purpose  aforesaid,  or  in  the  conveyance  and  delivery  thereof,  as  aforesaid,  and 
therein  made  default;  and  by  reason  thereof,  and  of  the  defendant's  careless- 
ness and  improper  conduct  in  the  premises,  the  said  goods  and  chattels,  whilst 
the  defendant  so  had  tlie  charge  thereof,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  county  aforesaid,  became,  and  were,  and  are,  wholly  lost  to  the  plaintiff, 
.to  wit,  at  [&c.]     To  the  plaintiff's  damage,  [&c.] 


(m)  Tliis  count,  though  used  in  Eng^land  on  ae-  The  averment  that  the  defendant  vrns  a  common 

count  of  a  statute  hi  relation  to  carriers,  will  be  carrier,  is  not  generally  necessary,  where  the  ac- 

proper  here,  when  there  is  a  doubt  whether  the  tion  is  assumpsit  3   1  Wib.  281;  Bac.  Ab.  Tit. 

defendant  can  be  charged  as  a  common  carrier.  Carrier. 
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6.  AtsuB^fsii  against  a  Carrier  for  eardesthf  delaying  the  carriage  and 

delivery  of  a  paruL 

Proceed  as  aniejp.  259,  Form  4,  to  the  asterisk^']  carried  and  conveyed  by 
the  said  defendant,  to  wit,  from  ^—  aforesaid,  to  —  aforesaid,  and  there  to 
be  delivered  by  tlie  defendant  to  the  said  plaintiff  (t;)  within  a  reasonable  time 
in  that  behalf,  for  reward  to  the  defendant,  and  in  consideration  of  the  premises, 
the  defendant  then,  to  wit,  on  the  day  and  year  aforesaid,  at  [d^c]  undertook 
and  promised  the  plaintiff  to  take  and  use  due  and  proper  care  and  diligence  in 
and  about  the  carrying  and  conveying  the  said  goods  and  chattels  from  — — 
aforesaid,  to  — —  aforesaid,  and  there  delivering  the  same  to  the  said  plaintiff 
in  a  reasimable  time  then  following,  for  the  carriage,  conveyance,  and  delivery 
of  the  said  goods  and  chattels  as  aforesaid,  and  although  such  reasonable  time 
elapsed  long  before  the  commencement  of  this  suit,  yet  the  defendant;,  not 
regarding  his  said  promise,  did  not,  nor  would,  take  or  use  due  or  proper  caro 
or  diligence  in  and  about  the  carrying  or  conveying,  or  delivering  tlie  said 
goods  and  chattels,  as  aforesaid,  within  such  reasonable  time,^as  aforesaid,  but 
wholly  neglected  and  refused  so  to  do,  and  by  reason  of  the  carelessness,  neg* 
ligence,  and  improper  conduct  of  the  defendant  and  his  servants  in  that  behali', 
the  said  goods  and  chattels  were  not  delivered  to,  or  received  by  the  plaintiff 
until  the  expiraiion  of  a  long  and  unreasonable  time  after  the  defendant  received 
the  same,  as  aforesaid,  and  after  the  time  when  the  same  should  have  been 
delivered  to  the  plaintiff,  to  wit,  one  month  after  such  last  mentioned  time;  and 
by  reason  of  the  premises,  the  said  goods  and  chattels,  being  of  the  value 
aforesaid,  were  depreciated  in  value,  and  became,  and  were,  and  are,  of  litde 
or  no  use  or  value  to  the  plaintiff,  and  he  lost  the  means  and  opportunity  of 
selling  the  same,  and  was  deprived  of  divers  great  gains  and  profits,  which 
otlierwise  might  and  would  have  accrued  to  him,  and  incurred  a  great  expense, 

to  wit, dollars,  in  endeavoring  to  obtain  the  said  goods,  and  was,  and  is, 

otherwise  injured,  to  wit,  at  said  county. 


7.  Declaration  in  AsBumpsit  by  an  Administratrix  against  a  tStage 
Coach  proprietor  for  so  negligently  driving  the  Coach  that  it  was  up- 
set ;  whereby  the  leg  of  the  Intestate  was  broJcen,  aTid  he  died ;  show- 
ing special  Damage,  (w) 

Commencement  as  ante^  p.  190.  Form  1.]    For  that,  whereas,  the  defend- 
ants, in  the  lifetime  of  the  said  E.  F.,  and  before  and  at  the  time  of  the  making 


(v)  See  arUe,  p.  259,  n.  (r)  Cng.  C.  L.  Ilep.  S33;  11  Id.  119;  10  CMiio  Rep. 

(lo)^As  to  law  of  the  liability  of  psLisenger  car-     145$  13  Pel.  181;  2  McLean  ld7j  1  McLean  510. 
Iters;  see  2  Kent*s  Cooi.,  4th  ed.  599  to  602;  3 
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of  their  promise  hereinailer  meotioned,  were  ownere  and  {Mopnelors  of  a  oei^ 
tain  8la^  coach  for  the  carriafe  of  paaeenfers  and  their  higgage,  md  other 
effectSy  to  and  from  CleTcland  to  Cofaunhuf » for  hire  and  reward  to  the  defend* 
ants  in  that  behalf*  to  wit,  at  [^-3  aforesaid;  and  thereupon  heretofore,  and 
in  the  lifetime  of  the  said  E.  P.,  to  wit,  on  [ice.']  at  [iic.']  in  consideration 
that  the  said  E.  F.  would  go  and  proceed  from  Gleveland  aforesaid,  to  Colum- 
bus aforesaid,  as  a  passenger  in  the  said  coach,  for  reward  to  the  defendants  in 
that  behalf,  they,  the  defendants,  undertook  and  then  and  there  promised  the 
said  E.  P.  to  use  due  and  proper  care  and  skill  in  and  about  the  driving  and 
management  of  the  ssdd  coach  whilst  the  said  E.  P.  should  be  a  passenger 
thereby,  as  aforesaid;  and  the  plaintiff,  administratriz,  as  aforesaid,  saith,  that 
although  the  said  E.  P.,  confiding  in  the  said  promise  of  the  defendants,  did 
then,  to  wit,  at  [Slg."]  go  and  proceed  fiom  GlcTeland  aforesaid,  towards  Co- 
lumbus aforesaid,  as  a  passenger  in  the  said  coach,  as  aforesaid,  for  reward  to 
the  defendants  as  aforesaid,  yet  the  defendants,  not  regarding  their  said  promise, 
did  not  nor  would  use  due  and  proper  cate  or  skill  in  and  about  the  driving  and 
management  of  the  said  stage  coach  whilst  the  said  £.  P.  so  was  a  passenger 
thereby,  as  aforesaid,  but  wholly  neglected  so  to  do,  and  on  the  contrary  thereof 
they,  the  said  defendants,  by  their  coachman  and  servant  in  that  behalf,  then 
and  there  so  negligently,  carelessly  and  improperly  drove,  managed  and 
directed  the  said  coach,  and  the  horses  drawing  the  same,  that  afterwards,  and 
whilst  the  said  coach  was  proceeding  from  Cleveland  aforesaid,  towards  Co- 
lumbus aforesaid,  to  wit,  on  [dtc.j  aforesaid,  to  wit,  at  [^c.^  aforesaid,  the  said 
coach,  by  and  through  the  carelessness,  and  negligence,  and  nnskillfulness  and 
improper  conduct  of  the  defendants,  by  their  said  coachman  and  servant  in  that 
behalf,  was  overturned,  and  thereby  one  of  the  legs  of  the  said  E.  P.  then  and 
there  became,  and  was,  fractured  and  broken,  and  the  clothes  and  wearing 
apparel  of  the  said  E.  P.,  to  wit,  one  coat  [^.^  ^h>ch  he  then  and  diere  had 
on,  being  of  certain  value,  to  wit,  of  the  value  of  -— ^  dollars,  then  and  there 
became  and  were  greatly  dirtied,  torn,  cut  and  rendered  of  no  use  or  value,  and 
thereby,  also,  the  said  E.  P.  was  then  and  there  otherwise  so  much  bruised, 
wounded  and  injured,  that  he,  the  said  E.  P.,  was  forced  and  obliged  to  confine 
himself  and  remain,  and  did  accordingly  then  and  there  confine  himself  and 
remain,  in  consequence  of  the  premises  aforesaid,  in  his  bed  for  and  during  a 
long  space  of  time,  to  wit,  for  the  space  of  six  weeks  then  next  following,  at 
the  expiration  of  which  time  he,  the  said  E.  P.,  by  reason  of  the  premises 
aforesaid,  died,  to  wit,  at  said  county ;  and  the  plaintiff,  as  administratrix,  as 
aforesaid,  in  fact  further  saith,  that  by  reason,  and  in  consequence  of  the  said 
leg  of  him,  Uie  said  E.  P^  having  been*  and  being  so  fractured  and  broken, 
and  he,  the  said  E.  P.,  having  been,  and  being  so  bruised,  wounded  and  injured, 
as  aforesaid,  he,  the  said  E.  P.,  in  his  lifetime,  was  forced  and  obliged  to  pay, 
lay  out  and  expend,  and  did  accordingly  then  and  there  pay,  lay  out  and  ex- 
pend, divers  large  sums  of  money,  amounting  in  the  whole  to  •^—  dollars,  in 
and  about  the  obtaining  medical,  and  proper  and  necessary  attendance  and 
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isteDfie,  and  medieiiie,  and  eodeavoring  to  be  cured  of  the  said  bruises, 
wounds  mnd*«njarie8  so  reeelvedt  as  aforosaidt  and  the  said  E.  F.,  by  reason  of 
his  being  so  oomfiaed  and  oblif^ed  to  femain  in  his  bed,  as  aforesaid,  was  then 
and  there  wholly  iaeapaeitated,  and  unable  to  carry  on  and  transact  his  neces- 
sary affairs  and  businesses,  and  was  then  and  there  also  whoHy  deprived  of  the 
profils,  salary  and  enftduments  which  before  then  had  been  used  and  accustom- 
ed to  arise  and  accrue,  and  would  otherwise  have  arisen  and  accrued  to,  and 
been  received  by  him,  the  said  E.  P.,  in  consequence  and  by  reason  of  his 
employment  and  sitaation  in  the  office  and  business  of  a  certain  person,  to 
wit»  O.  H.;  and  the  personal  estate,  property  and  effects  of  the  said  E«  F. 
have  been,  and  are,  by  means  of  the  several  premises  aforesaid,  otherwise 
greatly  injured  and  lessened  in  value  and  amount,  to  wit,  at  [j&ie.']  To  the 
damage  of  the  plaintiff  as  administratrix,  as  aforesaid,  of  — *—  dollars,  and 
therefore  she  brings  her  suit,  &c.    [Jldd  profirt  as  anie^  p.  190.] 


8.  Against  the  Proprietors  of  a  Stage  Coach  or  Railroad  Car  for  neg^ 
ligence  and  overturning  it^  whereby  the  Plaintiff's  Arm  was  broken. 


Commencemeni  as  ante^  p.  181  to  188.]  For  that,  whereas,  the  said  de- 
fendants, before  and  at  the  time  of  the  making  of  their  promise  and  undertak- 
ing hereinafter  next  mentioned,  were  the  owners  and  proprietors  of  a  certain 

[[stage  coach,  or  carriage,  hr  '*  railroad  car,**]  going  and  passing  from to 

,  in  the  county  of  [Sic,']  for  the  carriage  and  conveyance  thereby  of  pas* 
sengers,  for  certain  reasonable  hire  and  reward,  to  them  the  said  defendants,  in 
that  behalf,  to  wit,  at  [&c.]  and  thereupon,  heretofore,  to  wit,  on  [^c]  at 
[SLe,"]  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  request  of  tlie 
defendants,  would  take  and  engage  a  place  or  seat  in  the  [coach  or  carriage,  or 
**  railroad  car,*']  of  the  said  defendants,  to  be  carried  and  conveyed  by  the  said 
coach  from  -^^^  aforesaid,  to  — -  aforesaid,  at  and  for  certain  reasonable  hire 
and  reward,  to  wit,  the  sum  of  —  dollars,  to  be  therefor  paid  by  the  said 
plaintiff  to  the  said  defendants,  in  that  behalf;  they,  the  said  defendants,  then 
and  there  undertook  and  promised  the  said  plaintiff,  safely  and  securely  to 
carry  and  convey  him  in  or  by  the  [said  coach  or  carriage,  or  '*  railroad  car,**] 
from  —  aforesaid,  to  —  aforesaid*  And  the  said  plaintiff  saith,  that  he, 
confiding  in  the  said  promise  of  the  said  defendants,  did  afterwards,  to  wit,  on 
[^c]  take  and  engage  a  place  or  seat  in  the  said  [coach  or  carriage,  or  <*  rail- 
road car,'*]  to  be  carried  and  conveyed  in  and  by  the  said  [coach  or  carriage, 
or  **  railroad  car,]  from  — »—  aforesaid,  to  —  aforesaid,  and  did  then  and 
there  pay  to  the  said  defendants,  the  sum  of  —  dollars,  the  same  being  rea- 
sonable hire  for  the  carriage  and  conveyance  of  the  plaintiff,  as  aforesaid.  And 
although  the  plaintiff,  confiding  in  the  said  promise  of  the  defendants,  did  af- 
terwards, to  wit,  on  [&c.]  to  wit,  at  [Slc,"]  become  and  be  such  passenger,  in 
and  by  the  [said  coach  or  carriage,  or  "  railroad  car,**]  to  be  carried  and  con- 
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veyed  in  and  by  the  lame  from afomaid»  to  ^— ^^  afon0aid»  yet  tlie  de* 

fendaat8»  not  regarding  their  aaid  promiae,  did  not,  nor  would,  safely  and  se- 
curely convey  the  plaintiff  in  or  by  the  aaid  [ooaeh  or  eanriase,  or  ^  railroad 
car,"]  from  [^0  aforesaid,  to  [^c.]  aforesaid,  but  dien  and  there  wholly 
neglected  so  to  do ;  and  on  the  contrary  thereof,  by  their  [coachman  and] 
agents,  and  servants,  in  that  behalf,  so  carelessly,  negligently,  and  unskiUfnlly 
diove  and  managed  the  said  [coach  or  carriage,  or  **vBiLroad  car,"]  that,  whilst 
the  same  was  proceeding  from  [&c.]  aforesaid,  to  [^•]  aforesaid,  to  wit,  on 
[&c.]  aferesaad,  the  said  [coach  or  canriage,  or  "  railroad  car,"]  by  and  throngfa 
the  oaielessness,  ne^gence,  unskillfulness,  and  improper  oondaet  of  the  defend- 
ants, by  their  said  agents  and  servants,  was  overtomed  by  means  of  which  said 
several  premises,  the  right  arm  of  the  plaintiff  beeame  and  was  fractured  and 
broken,  and  he,  the  plaintiff,  was  then  and  there  in  other  respects  greatly  Irart, 
bruised,  and  wounded,  and  was  sick,  lame,  and  disordered,  and  so  remained  and 
continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all  which  time  the 
plaintiff  suffered  and  underwent  great  pain,  and  was  hindered  and  prevented  from 
performing  and  transacting  his  necessary  affairs  and  business,  by  him  during  that 
time  to  be  performed  and  transacted  ;  and  also,  thereby,  the  plaintiff  was 
obliged  to,  and  did  necessarily  pay  and  expend,  a  large  sum  of  money,  to  wit, 
tlie  sum  of  —  dollars,  in  and  about  endeavoring  to  be  cured  of  the  bruises, 
wounds,  sickness,  lameness,  and  disorder  aforesaid,  occasioned  as  aforesaid,  to 
wit,  at  [^0  aforesaid. 

Second  Count. 

And  whereas,  also,  heretofore,  to  wit,  on  [&c.]  aforesaid,  at  [&c.]  afore- 
said, in  consideration  that  the  said  plaintif,  at  tlie  request  of  the  defend- 
ants, had  then  and  there  taken  and  engaged  a  seat  or  place,  by  a  certain 
other  [coach  or  carriage,  or  *•  railroad  car,"]  to  be  carried  and  conveyed  thereby 
from  [&c.]  aforesaid,  to  [^c]  aforesaid,  for  certain  other  reasonable  hire  and 
reward  to  the  defendants,  in  that  behalf,  they,  the  said  defendants,  then  and 
there  undertook  and  promised  the  plaintiff  that  due  and  proper  care  should  be 
observed  and  taken  in  and  about  the  carrying  and  conveying  the  plaintiff  as 
Bu6h  passenger,  as  aforesaid,  from,  [&c.]  aforesaid,  to  [&c.]  aforesaid,  and 
although  the  plaintiff,  confiding  in  the  said  last  mentioned  promise  and  under- 
taking of  the  defendants,  aflerwards,  to  wit,  on  [&c.]  aforesaid,  to  wit,  at  [&c.] 
aforesaid,  did  become  such  passenger,  by  the  last  mentioned  [coach  or  carriage, 
or  "  railroad  car,"]  as  aforesaid ;  yet  the  defendants,  not  regarding  their  said 
last  mentioned  promise  and  undertaking,  did  not,  nor  would,  cause  and  procure 
due  and  proper  care  to  be  observed  and  taken,  in  and  about  the  carrying  and 
conveying  the  plaintiff,  as  such  passenger  aforesaid,  from  [&c.]  aforesaid,  to 
[&c.]  aforesaid,  but  wholly  neglected  so  to  do  ;  and  by  reason  of  the  careless 
and  improper  conduct  of  the  defendants  and  their  servants,  in  that  behalf,  in 
and  about  the  driving  and  management  of  the  said  last  mentioned  [coach  or 
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cam«ge«  or  "  railroad  ear/']  one  of  the  arms  of  the  plaintiff  became  aDd  was 
bffoken  and  firaotared,  and  the  plaintiff  was,  in  other  respects,  greatly  hurt, 
braised,  and  wounded,  and  became  and  was  sick,  sore,  lame,  and  discnrdered, 
and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  hitherto,  daring 
all  which  time,  he,  the  plaintiff,  suffered  and  underwent  great  pain,  torment, 
and  agony,  and  was  hindered  and  prevented  from  performing  and  transacting 
his  necessary  affairs  and  business,  by  him  durmg  that  time  to  be  performed 
and  transacted ;  and  also,  thereby,  he,  the  said  plaintif!^  was  forced  and  obliged 
to,  and  did,  necessarily  pay,  lay  out,  and  expend,  another  lai^e  sum  of  money, 
to  wit,  the  sum  of  ■  dollars,  in  and  about  endeavoring  to  be  cured  of  tlie 
bruises,  wounds^  sickness,  soreness,  lameness,  and  disorder,  last  aforesaid,  so 
ooeasioned  as  aforesaid,  to  wit,  at  [jke."}  aforesaid. .  [^Caunis  for  numej/  paidf 
hadf  and  reeeivedf  account  ctated^  and  breach^  at  ante,  p.  216, 217.] 


9.  Against  Oumcn  of  a  Steamboat  for  Negligence. 

For  that,  whereas,  the  said  defendants,  before  and  at  the  time  of  the  making 
of  the  promise  and  undertaking  herein  mentioned,  were  owners  and  proprietors 
of  a  certain  steamboat,  moved  and  propelled  by  steam,  called  the  Advocate,  by 
them  used  and  employed  in  carrying  and  conveying  passengers,  and  goods, 
wares,  and  merchandizes,  on  the  waters  of  the  Ohio  river,  from  the  city  of 
Cincinnati,  in  the  county  of  Hamilton,  to  Portsmouth,  in  the  county  of  Scioto, 
and  to  divers  other  places  on  and  adjacent  to  the  said  river ;  and  being  such 
owners  and  proprietors  of  the  said  steamboat,  the  said  defendants  on  [^c]  at 
the  city  of  Cincinnati,  in  the  county  of  Hamilton,  to  wit,  at  [jSlc,"]  in  consid- 
eration that  the  said  plaintiff,  at  the  request  of  the  defendants,  would,  with  Ma- 
ria, the  wife,  and  Mary  Ann,  Janett,  Emeline,  Edward,  and  Lydia  Maria,  the 
children  and  servants  of  the  said  plaintiff,  go  and  proceed  as  passengers  therein, 
from  the  city  of  Cincinnati  aforesaid,  to  Portsmouth,  in  the  county  of  Scioto 
aforesaid,  for  certain  fare  and  reward  in  that  behalf,  they,  the  said  defendants, 
promised  and  undertook  to  and  with  the  said  plaintiff,  to  use  due  and  proper 
care  and  skill  in  and  about  the  management  of  the  said  steamboat  and  the  en- 
gine, boilers,  and  machinery  thereof,  whilst  the  plaintiff  and  his  said  wife  and 
children  should  be  passengers  thereby,  as  aforesaid ;  and  the  plaintiff  says, 
that  although  the  plaintiff,  confiding  in  the  said  promise  of  the  defendants,  did 
then  and  there,  with  his  said  wife,  and  his  said  children,  his  servants,  go 
and  proceed  as  passengers  in  the  said  steamboat,  from  the  city  of  Cincinnati 
aforesaid,  to  Portsmouth  aforesaid,  for  fare  and  reward  to  the  defendants  as 
aforesaid ;  yet  the  defendants,  not  regarding  their  said  promise,  did  not,  nor 
would,  use  due  and  proper  care  and  skill  in  and  about  the  management  of  the 
said  steamboat,  and  the  engine,  boilers,  and  machinery  thereof,  whilst  tlie 
plaintiff  and  his  said  wife,  and  his  said  children,  so  were  passengers  thereby, 
as  aforesaid,  but  whoUy  neglected  so  to  do;  and,  on  the  contrary  thereof,  con- 
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doeted  thenweives  so  cai«l6«riy,  negtigendj,  and  onflkillfollj  in  this  belisify  that 
by  and  through  tho  eardessaess,  negiigenoet  noakiUfiiliiesa  aad  defaiilt  of  them- 
seltres  and  their  senraats,  and  for  want  of  dne  care  and  attentioa  to  their  da^ 
in  that  behalf,  the  boiler  oonneeted  with  the  emd  steamboat  aAarwaids,  and 
whilst  the  said  steamboat  was  can^ring  and  eonveying  the  said  wife  and  chil* 
dren  of  the  said  plaintifr  as  afeiesaid,  and  hefine  the  tanml  thereof  at  Port»» 
mouth  aforesaid,  to  wit,  <m  the  day  and  year  afoMsaid,  i^  Neville,  to  wit,  at 
the  city  of  Cincinnati,  in  the  county  of  Hamilton  aforesaid,  collapsed  and  burst, 
and  divers  quantities  of  sleam,  which  had  been  generate  and  was  contained 
therein,  escaped  therefrom,  and  dioire  into  and  upon  the  wife  and  each  of  the 
children  aforesaid  of  tfie  said  plahitilT,  by  means  Whereof  the  said  wife  and 
children  of  the  said  plaintiff,  then  being  in  the  said  steamboat,  were,  lesped- 
ively,  greatly  burned,  scalded,  and  injured,  and  thereby  then  and  there  became 
and  were  very  sick,  sore,  and  disordered,  smd  the  said  Lydia  Maria  remained 
and  continued  so  sick,  sore,  and  disordered,  for  a  long  space  of  time,  to  wit, 
from  thenceforth  until  the.  day  of  »■  ,  in  the  year  afiNresaid,  at  Neville,  to 
wit,  at  the  city  of  Cincinnati,  and  in  the  county  of  Hamilton  aforesaid,  during  all 
which  time  the  said  plaintiff  lost  and  was  deprived  of  the  aid  and  assistance  of 
the  said  Lydia  Maria,  in  the  management  of  his  domestic  affairs  and  business, 
which  he  would  otherwise  have  had  and  enjoyed ;  and  the  said  Edward  re- 
mained and  continued  so  sick,  sore,  and  disordered,  for  a  long  space  of  time,  to 

wit,  from  the  smd  —  day  of ,  in  the  year  afbresaid,  until  the  — —  day  of——, 

in  the  year  aforesaid,  at  Neville,  Vo  wit,  at  the  city  of  Cincinnati,  and  in  the  coun- 
ty of  Hamilton  aforesaid,  during  all  which  last  mentioned  time,  the  said  plaintiff 
lost  and  was  deprived  of  the  aid  and  assistance  of  the  said  Edward,  in  die  man- 
agement of  his  domestic  affurs  and  business,  which  he  would  otherwise  have 
had  and  enjoyed ;  and  the  said  Jaiiett  remained  and  continued  so  sick,  sore, 
and  disordered,  for  a  long  space  of  time,  to  wit,  from  the  said  — — -  day  of 
,  in  the  year  aforesaid,  until  the  —  day  of  — — ,  in  the  year  aforesaid, 
at  Neville  aforesaid,  to  wit,  at  the  city  of  Cincinnati,  in  the  county  of  Hamil- 
ton aforesaid,  during  all  which  last  mentioned  time,  the  said  plaintiff  lost  and 
was  deprived  of  tlie  aid  and  assistance  of  the  said  Janett,  in  the  manage- 
ment of  his  domestic  affairs  and  business,  which  he  would  otherwise  have  had 
and  enjoyed ;  and  the  said  wife  of  the  said  plaintiff,  and  the  said  Mary  Ann 
and  Emeline,  respectively,  remained  and  continued  so  sick,  sore,  weak,  and 

disordered,  for  a  long  space  of  time,  to  wit,  from  the  said  -»—  day  of , 

in  the  year  aforesaid  hitherto,  at  Neville,  to  wit,  at  the  city  of  Cincinnati,  in 
the  county  of  Hamilton  aforesaid,  during  all  which  last  mentioned  time,  the 
said  plaintiff  hath  lost  and  been  deprived  of  the  aid  and  assistance  of  his  said 
wife,  and  of  the  said  Mary  Ann  and  Emeline,  in  the  management  of  his  do- 
mestic affairs  and  business,  and  hath  been  forced  and  obliged  to  lay  out  and 
expend,  and  did  actually  lay  out  and  expend,  divera  sums  of  money,  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  ■  dollars,  in 
and  about  attempting  the  cure  of  his  said  wife,  and  his  said  several  children, 
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and  the  procoring  necessary  medicuies,  attendances,  and  assistance  for  them, 
daring  their  said  seTeral  sicknesses  and  disord^rst  which  ensaed«  as  aforesaid, 
from  the  burning  and  scalding,  hurts  and  injuries,  occasioned  by  the  escape 
and  driving  of  the  said  steam  into  and  upon  them  and  each  of  them,  as  afore- 
said ;  and  a)so  in  and  about  the  burying  and  interring  of  the  said  Lydia  Maria, 
who  afterwards,  to  wit,  on  the  — —  day  of         ■,  and  of  the  said  Edward, 

who  afterwards,  to  wit,  on  the day  of ,  and  of  the  said  Janett,  who 

afterwards,  to  wit,  on  the  — —  day  of  » in  the  year  aforesaid,  of  their  re- 

spective bums,  sicknesses  and  injuries,  died  at  Neville,  to  wit,  at  [^O  to  the 
damagCi  [iu:.'] 


Sec.  Xn«    ON  charter  parties. 

For  forms  of  declarations  upon  charter  parties  the  reader  is  referred  to  2 
Chit.  PI.  8th  Am.  ed.  221,  528.  See  form  of  a  declaration  in  assumpsit  upon 
a  charter  party  by  the  ship  owner  against  the  charterer  for  not  loading  the  ship 
upon  her  homeward  voyage;  21  Eng.  C.  L.  Rep,  246.  Declaration  against 
the  master  by  the  charterer  for  deviation,  &c.;    27  Eng.  G.  L.  Rep.  297,  308. 


SfC.  Xin.     DE^ARATIORS  ON  CHECKS,  {w) 

1.  Payee  of  Cheeky  against  Drawer, 

Commencement  ae  ante^  p.  181  to  188.3  ^^'  ^^  whM^as,  the  defendant, 
on  [jkcS]  at  [^.3  made  his  certain  draft  or  order  in  writing,  for  the  pa3rment 
of  money,  commonly  called  a  check  on  a  bank,  and  directed  the  same  to  ■■■ 
[according  to  the  cAedfc  J  and  thereby  required  them  to  pay  to  the  said  plaintiir 
or  bearer  — ^  dollars,  and  then  aiyi  there  delivered  the  same  to  the  plaintiff. 
And  the  said  — ^  did  not  pay  the  said  draft  or  order,  although  the  same  was 
then  arid  there  presented  to  them  for  payment  thereof,  of  all  which  the  defend- 
eat  thai  and  there  had  ine  notice.  £^  due  notice  or  a  euboequerU  promise 
cannot  be  ckarly  proved^  and  the  bank  had  no  ^ecie  of  the  defer^ani  in  its 
hanldSf  {see  Chit.  jun.  B.  57,)  declare  on  the  check  as  above,  eqscgpi  (kti  the 
MMtmmt  of  notice  should  be  omitted  f  and  there  should  be  insertedt  in  lieu 
thereof  an  allegation  of  such  want  of  ^eds^  as  ante^p.  946,  Ibrm  16.  Of 
course  the  word  **  aceeptance  "  in  that  form  will  be  omiUed  as  inapplicable  to 
a  check.  Add  common  counts,  and  conclude  as  directed,  ante,  p.  241 ,  Form  6.] 


(w)  9  KoDt'f  Com ,  itb  e<L,  75. 88, 91,  JOI3  4  10. 649}  10  Wood.  9(H;  G  Wend.  MZ\  21  Wend. 
372;  3  JolMU.  Cat.  5,2^)4  Har.  ^  J.  276. 
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2.'  Bearer^  not  being  Payee^  agamst  the  Drawfir. 

Commencement  ante^p*  181  /o  188.]  For  that,  whereas,  the  defendant,  on 
[&c.]  at  [&c.3\niade  his  certain  draft  or  order  in  writing,  for  the  payment  of 

money,  commonly  called  a  check  on  a  bank,  and  directed  the  same  to 

[according  to  the  check^  and  thereby  required  them  to  pay  to  G.  H.,  or  bearer, 

dollars,  and  then  and  there  delivered  the  said  draft  or  order  to  the  said  G. 

H.,  who  then  and  there  transferred  and  delivered  the  same  to  the  plaintiff. 
[If  there  were  an  intermediate  transfer^  perhaps  the  averment  sliould  6e, 
**  and  the  said  draft  or  order  was  then  duly  transferred  and  delivered  to  the 
plaintiff."]  And  the  said  plaintiff  then  and  there  became,  and  was,  and  is,  the 
lawful  bearer  of  the  said  draft  or  order.  And  the  said  — ^  did  not  pay  the 
said  draft  or  order,  although  the  same  was  then  and  there  presented  to  them 
for  payment  thereof,  of  all  which  the  defendant  then  and  there  had  due  notice. 
[Proceed  as  directed  in  hut  formJ] 

Sec.  XIV.    crops. 

I.  ifidebitatiLs  Count  for  Crops  sold  to  the  Defendant,  (x) 

« 

CommencemerU  as  ante,  p.  216,  to  the  asterisk.']  For  divers  crops  of  com, 
wheat  and  turnips,  and  other  crops  of  the  plaintiff,  before  then  and  there  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant  at  his  request,  and  by  the 
defendant,  under  and  by  virtue  of  such  bargain  and  sale,  before  then  and  there 
accepted,  had  and  received,  and  mown,  cut  down,  and  taken,  to  his  own  use. 
[Jidd  common  counts  as  ante,  p.  216,  2IX] 


2.  Declaration  by  an  wigoing  Thtant  against  an  incoming  Tenant,  to 
recover  the'  amount  of  a  valuation  of  Crops,  Tillages,  8fc.,  relinquish- 
ed  to  the  incomer,  (y) 

For  that,  whereas,  before,  and  at  the  time*  of  the  making  of  the  promise  next 
mentioned,  the  plaintiff  had  been,  and  was,  lawfully  possessed  of,  and  entitled 
to,  a  certain  farm,  and  premises,  to  wit,  at  said  county,  upon  which  farm  and 
premises,  certain  crops  of  com  and  turnips,  of  iJie  plaintiff,  of  great  value,  were 
then  and  there  growing  and  being,  and  upon  divers  parts  of  which  said  farm, 
lands  and  premises,  he,  the  plaintiff,  had  before,  then  and  there,  by  his  ser- 


(jr)    As  to  crops  growing  being,  in  general,  see  Uw  English  cases  collected  in  Cbit.  jr.  Con., 

mere  chattels,  which  may  be  sold  without  writing,  d  Am.  ed.  301  to  303,  388;  3  B.  &  C.  367. 

see  9  Cowen  39;  9  Johns.  1 12;  2  Johns.  4tS;  1  {y)  It  seems  the  common  indebitatus  count  suf- 

Sbcp.  377;  2  Dana  206;  2  J.  J.  Marsh.  159;  and  fices,  12  East  1;  1  B.  &  P;  397. 
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rants,  done,  performed  and  bestowed,  certain  work  and  labor,  and  used  and 
expended  certain  materials  in  and  about  the  preparing  and  making  the  same 
ready  for  tillage,  of  which  said  work  and  labor,  and  materials,  he,  the  plaintiff, 
at  the  time  of  the  making  of  the  promise  of  tlie  defendant,  hereinai^r  men- 
tioned, had  not  derived  the  benefit,  and  thereupon  heretofore,  to  wit,  on  [&c.3 
at  [^0  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  seU,  relinquish,  and  give  up  to  him,  the  defendant,  the  said  crops,  and 
the  benefit  of  the  said  work  and  labor,  and  materials,  he,  the  defendant,  under- 
took,^ and  then  and  there  promised  the  plaintiff  to  take  the  said  growing  crops, 
and  pay  and  allow  him  for  the  same,  and  for  the  said  work  and  labor,  and  ma- 
terials, according  to  a  valuation  thereof,  to  be  made  by  certain  persons,  to  wit, 
a  certain  person  to  be  appointed  by  and  on  behalf  of  the  plaintiff,  and  a  certain 
other  person  to  be  appointed  by  and  on  behalf  of  the  defendant,  to  value  the 
same;  and  the  plaintiff  avers  that  he,  confiding  in  the  defendant's  promise,  did 
afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at  said  county,  sell,  relin- 
quish and  give  up,  to  the  defendant,  the  said  crops,  and  the  benefit  and  advan- 
tage of  the  said  work  and  labor,  and  materials,  upon  the  terms  aforesaid,  and 
that  the  defendant  did  then  and  there  take  possession  of  the  said  crops,  so 
growing,  as  aforesaid,  and  then  and  there  had  and  received  the  benefit  of  the 
said  work  and  labor,  and  materials,  and  took  the  said  crops  to  his  own  use ; 
and  the  phiintiff  further  saith,  that  afterwards,  to  wit,  on  [Sic."]  at  [^.3  the 
said  growing  crops,  woik  and  labor,  and  materials,  were  fairly  valued  by  one 
J.  D«,  a  person  for  that  purpose  duly  appointed,  by  and  on  behalf  of  the  plain- 
tiff, and  one  W.  P.,  a  person  for  that  purpose  daly  appointed,  by  and  on  the 
behalf  of  the  defendant,  at  a  certain  sum  of  money,  to  wit,  — — .  dollars,  of  all 
which  premises  the  defendant  then  and  there  had  notice,  and  was  then  and 

there  requested,  by  the  plaintiff,  to  pay  him  the  said  sum  ef dollars ;  and 

whereas,  also,  the  defendant,  on  [^.]  was  indebted  to.  the  plaintiff  in  — - 
dollars,  for  [^m  add  common  counts^  aa  anie^p,  216,  217,  laying  the  promise 
to  be  to  pay  the  last  mentioned  sum^  and  the  breach  that  defendant  hath 
not  paid  either  of  the  moneys^  fycJ] 

ISec.  XY.    bxchakoe. 

1.  Declaration  for  not  delivering  Goods,  and  paying  Money  on  a  Con- 

tract  of  Exchange,  (z) 

For  that,  whereas,  heretofore,  to  wit,  on  f&c]  at  [&c.])  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  deliver  to  the  defendant  a 


{»)  Nature,  &c.,  of  this  contract.  Chit, Jr.  Con-  gooda  the  plaiiilifT  was  to  receive,  tlie  money  he 

trans,  5  Am.  ed.  373.  374$  see  form,  13  Kng,  C.  was  to  pay  may  be  recovered  on  the  common 

L.  Rep.  43k    In  gemsral  the  declaration  must  be  eoimt  for  goods  soM}  10  Eng.  C*  L.  Rep  137. 
special;  but  if  the  defendant  has  delivered  the 
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—■'■'■       ■     '        ■         I .»» I   II ,  1 1 1^1.. .1,  ^—-1^  I  ] ,1 

eertain  hone,  of  the  plaintiff^  of  gireat  valciey  in  ejochaofe  for  a  oertaki  hone  of 
the  defendant,  be,  the  defendant,  undertook,  and  then  and  there  promiaed  the 
plaintiff  to  deliver  the  aaid  horse  of  the  defendant,  to  the  plaintiff,  and  to  pay 
him  a  certain  aum  of  money,  to  wit,  the  aum  of  *— «  dollara,  in  exehange  for 
the  said  hone  of  the  plaintiff;  and  the  plaintiff  avera,  that  he,  confiding  in  the 
said  promise  of  the  defendant,  did  afterwards,  lo  wit,  on  the  day  and  year 
aforesaid,  at  said  county,  ddirer  to  the  defendant  the  said  hMse  of  tl^e  plantifi^ 
on  the  terms  aforesaid;  and  although  the  plaintiff  haih  always  been  ready  to 
accept  the  defendant's  said  horse,  on  the  terms  afiNesaid,  wherectf  the  defeodf 
ant  then  and  there  had  notice,  yet  the  defendant,  not  regarding  his  said  promise, 
hath  not,  although  then  and  there  requested  by  the  plaintiff  so  to  do^  as  yet, 
deliverad  to  the  plaintiff  the  said  horse  of  the  defendant,  or  paid  to  the  ptaiBtiff 
the  said  sum  of  "  doUan,  or  any  part  thenio(  but  hath  hidierto  wholly 
neglected  and  refused,  and  still  wholly  neig^eets  and  refiises  so  fo  do«  [^dd 
cfimman  cowUm^  mUCf  p.  216, 217.] 


8.  For  not  delivering  Mares  in  Exchange  for  Cows,  (a) 

ConMuncemenif  anie^  p.  181  to  188.]  For  that,  whereas,  on  [dee.]  at 
[du^*]  the  plaintiff  was  possessed  of  seven  eows,  and  the  defendant  was  then 
and  there  poasessed  of  a  heifer,  and  two  mares,  and  being  so  possessed,  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defendant,  had  then  and  there 
agreed  with  the  defendant,  to  exchange  with  the  defendant,  the  said  cows  of 
the  plaintiff  for  the  said  heifer  and  two  mares  of  the  defendant,  and  a  e<»rtain 
sum  of  money,  to  wit,  — *»  dollars,  to  be  paid  by  the  defendant  to  the  plains 
tiff,  the  defendant  then  and  there  promised  the  plaintiff,  to  deliver  him  the  said 
heifer  and  two  mares,  and  also  to  pay  him  the  said  sum  of  '  '  »■  doUan,  iiy 
way  of,  and  in  exchange  lor  the  said  oows  of  the  plainUff;  and  die  plaintiff 
aven,  that  there  afierwards,  on  the  same  day,  and  in  exchange  for  the  said 
mares  and  heifer,  and  sum  of  — —  dollan,  as  aforesadd,  he  did  deliver  to  the 
defendant  the  said  cows,  which  the  defendant  then  and  there  received;  and 
although  the  defendant  hath  delivered  his  said  heifer  to  the  plaintiff,  in  part  of 
said  exchange,  [and  the  plaintiff  hath  always  been  ready  to  accept  the  defend- 
ant's said  two  mares  and  said  money,  on  the  terms  aforesaid,  whereof  the 
defendant  then  and  there  had  notice]  yet  the  defendant  hath  not  yet  delivered 
to  the  plaintiff,  by  way  of  exchange,  or  otherwise,  the  said  two  mares,  nor 
hath  he  ever  paid  the  said  sum  of  — ^  dollan,  so  by  him  agreed  to  be  paid  to 
the  plaintiff,  but  hath  wholly  refused,  and  still  refuses  so  to  do.  [jiSdd  com- 
mon counts^  ^c,f  as  ante^p.  216,  217.] 


{a)  The  abowe  form  is  taken  from  S  WenC  221;  form  iurif^dnwii  by  Lwrw)  is  «iiclK>riCjr  for  tfa«ir 
Init  does  nol  eonlabi  the  above  averments  of  omission;  see  6  T.  R.  409;  Out.  jr.  Contr.,  d  Am. 
readiness  to  accept  and  notice.     Perhaps  the    ed.,  73S,  note  (r). 
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Exeeutofs—* by  and  agaiatt 


Sec.  XVI.    EXECtrroRS — declarations  bt  and  against,  (c) 

1,  Declaration  by  an  Executor^  on  Promises  to  the  Testator. 

Commeneemeni  as  anie^  p.  liM),  Form  2.]  For  that,  whoreasy  the  de- 
fendant, in  the  lifetime  of  the  said  O.  H.,  to  wit,  on  [&c.]  at  [&c.]  was  in- 
debted to  the  said  G.  H*,  in  — -~  dollars,  for  g^oods  then  and  there  sold  and 
delireied  by  the  said  6.  H.  to  the  defendant,  at  his  request,  [or  as  the  cause 
of  action  may  fre,J  and  in  ■  dollars,  for  money  found  to  be  due  from  the  de- 
fendant to  the  said  6.  H.,  on  an  aecount  then  and  there  stated  between  them  :* 
And  the  defendant,  afterwards,  on  the  day  and  year  aforesaid,  at  the  county 
afotesaid,  in  conaideiation  of  ihe  premises  respectively,  promised  the  said  6. 
H.,  to  pay  him  the  said  moneys  on  reqnest  {d).  Yet  the  defendant  hath  dis- 
regarded his  promises,  and  hath  not  paid  any  of  the  said  moneys,  or  any  part 
thereof,  either  to  the  said  O.  H.,  in  his  lifetime,  or  to  the  plamtiff,  as  executor, 
aforesaid,  since  the  death  of  the  said  G.  H.;  (e)  to  the  damage  of  die  plaintiff, 
as  executor  as  aforesaid,  of  dollars,  and  thereupon  he  brings  his  suit,  die. 

[add  frcferi  of  leUers  teskmmUary  as  antCf  p*  190.] 


S.  T%s  KkCf  ioiih  a  ComU  laying  a  diAt  to  the  Testator^  and  a  promise 

to  the  Plaintiff  (f). 

Proceed  as  in  the  last  form^to  the  asterisk:]  and  said  sums  being  in 
arrear,  the  defendant,  in  consideration  of  the  premises,  aAer  the  death  of  the 
said  G.  H.,  to  wit,  on  [jkc,']  at  [dtc]  promised  the  plaintiff,  as  (g)  execntoTp 
as  aforesaid,  to  pay  him  the  said  sums  on  request:  yet  the  defendant  hath  dis- 
regarded his  promise,  and  hath  not  paid  any  of  the  said  moneys,  or  any  part 
thereof,  to  the  damage,  [J^c.  As  before^ 


3*  By  an  Executory  on  a  cause  of  action  arising  after  the  Testator* s 

death* 

Commencement  as  anie^p.  100,  Form  2.]  For  that,  whereas,  the  defend- 
er) See  the  ibimi  by  aad  against* AdminHtm-  (/)  It  is  a  rule  ia  aetkmf  byexeeolora  aad  ad- 
ten,  mtUj  p.  SIS.  miMatralorSy  that  a  promise  aAer  the  death  of  the 
{d)  Ifa  promise  to  ihe  pteiatiiras  ezecuter  eaa  testator  or  iatestaie,  caiinol  be  reeeived  in  evi- 
be  proved,  here  inseit  a  couat  accordingly;  as  a  deace,  imless  there  be  a  eounl  cfaaiging  such  a 
ffirthar  count;  eee  next  ibnn,  aad  note  {f).  The  promise  to  have  been  made  to  the  plaintiff  in'  bis 
breach  will  then  be  as  suggested  in  next  aotei^c).  repiesentative  eapadty.    3  East  4M)9$  WiUes  27; 

(c)  Add  "  nor  halh  he  paid  to  the  plaintii;  ex-  1  Eng.  C.  L.  Rep.  446. 

eeotor  as  aforesaid,  any  of  the  moaeys  which  he  {g)  The  word  '*<»''  is  here  necessary.    See 

so  promised  to  pay  him,  or  any  part  thereof/'  if  6  East  40S;  S  Ohio  Rep.  IK3   6  East  ISO;  oMte, 

there  be  a  second  eoant  on  a  promise  to  the  plain-  6S,  AS. 
tilt 
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anty  after  the  death  of  the  said  G.  H.,  to  wit,  on  [Slc,']  at  {jSlc,"]  was  indebted 
to  the  plaintiff,  as  executor  as  aforesaid,  in  ~—  dollars,  for  goods  of  the 
estate  of  the  said  6.  H.,  then  and  there  sold  and  delivered  by  the  plaintiff,  as 
executor  as  aforesaid,  to  the  defendant,  at  his  request,  [Or  a$  the  cause  of 
action  may  6e;  slwwing  that  the  cause  of  action  springs  from  the  estate^  as 
thus:"^  and  in  the  further  sum  of  dollars,  for  money  due  to  the  said  G. 

H.,  in  his  lifetime,  from  the  defendant,  and  heretofore,  to  wit,  on  [[^O  >t 
[[&C.3  found  to  be  due  from  the  defendant  to  the  plaintiff,  as  executor,  as  afore- 
said, upon  an  account  then  and  there  stated  between  the  plaintiff,  as  executor 
as  aforesaid,  and  the  defendant;  and  the  defendant,  in  consideration  of  tlie 
premises,  afterwards,  to  wit,  on  [&c.^  and  at  the  county  aforesaid,  promised, 
[4'C.  Proceed  and  conclude  as  in  Form  No,  2.3 


.4.  By  an  Execniary  for  Use  and  Oecupaticn,  to  recover  a  yearns  Reniy 
where  the  Testator  died  during  the  currency  of  the  year. 


For  that,  whereas,  the  defendant,  after  the  death  of  the  said  G.  H.,  to  wit, 
on  the  [&c.]  at  (]&c.3  was  indebted  to  the  plaintiff,  as  executor,  as  aforesaid, 
in  -— »  doUars,  for  the  use  and  occupation  of  a  certain  me88ua||[e,  and  certain 
lands  and  pfemises,  with, the  appurtenances,  of  the  said  G.  H.,  in  his  lifetime, 
and  of  the  plaintiff,  as  executor  as  aforesaid,  aOer  the  death  of  the  said  G.  H«, 
by  the  defendant,  at  his  request,  and  by  the  sufferance  and  permission  of  the 
said  G.  H.,  in  his  lifetime,  and  of  the  plaintiff,  as  executor,  as  aforesaid,  ader 
the  death  of  the  said  G.  H.,  respectively,  for  a  long  time,  which  elapsed  partly 
in  the  lifetime  of  the  said  G.  H.,  and  partly  after  his  death,  had,  held,  used, 
occupied,  possessed,  and  enjoyed ;  and  in  — —  dollars,  for,  &c.,  [add  common 
counts^  as  directed  in  preceding  forms^  and  profert  of  letters  testameniary^ 
as  ante^  p.  190,  JFbrm  No.  2.]  ^ 


5.  By  Executors,  to  recover  the  value  of  WorTCy  fyc.y  done  partly  by  the 
Testator  J  and-  finished  ly  the  Epecutors  after  his  death,  in  pursuance 
of  Defendant's  contract  with  him.  (h) 

Commencement  as  anie^  p.  100,  Form  No.  2.]  For  that,  whereas,  in  the 
lifetime  of  the  said  G.  H.,  to  wit,  on  [(kc."]  at  [Sic.']  it  was,  at  the  defendant's 
request,  agreed  by  and  between  the  said  G.  H.  and  the  defendant,  that  the  said 
G.  H.  should  do,  and  cause  to  be  done,  for  the  defendant,  certain  works  in  and 
about  the  taking  down,  altering,  and  repairing  certain  houses,  buildings,  and 
premises,  and  should  provide  materials  for  the  same  works,  and  should  be  paid 

{h)  See  Chit.  J<m.  Contr.  6  Am.  ed.  S?4. 
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Execulon— by  and  against 


by  the  defiandaDt  for  the  same  work  aod  materialSf  the  reasonable  prices  and 
value  thereof,  when  s^id  works  should  be  completed;  and  in  consideration 
thereof,  and  that  the  said  6.  H.  had  then  and  there  promised  the  defendant  to 
perform  the  said  agreement  on  his,  the  said  6.  H/s  part,  the  defendant  then 
and  there  promised  the  said  G.  H.  to  perform  the  said  agreement  on  his,  the 
defendant's  part;  and  the  plaintiffs  aver,  that  the  said  6.  H.  then  and  there 
entered  upon  and  proceeded  with  the  said  works,  and  found  and  provided 
materiab  for  the  same,  and  in  part  performed  the  same ;  and  ailerwards,  and 
before  the  same  works  were  completed,  to  wit,  on  [ikc]  at  [&c.]  the  said  G.  H. 
died ;  and  thereupon  the  plaintiffs,  as  executors  as  aforesaid,  at  the  defendant's 
request,  and  in  performance  of  the  said  agreement,  proceeded  with,  and  did, 
and  caused  to  be  done,  the  remainder  of  the  said  works,  and  found  and  pro- 
vided certain  materials  of  the  plaintifis,  as  executors  as  aforesaid,  for  the  same ; 
and  afterwards,  to  wit,  on  [ice.']  at  [Ac.']  the  said  works,  so  agreed  to  be  done, 
were  completed  bjr  the  plaintifls,  as  executors;  and  the  plaintiffs  aver,  that  the 
reasonable  prices  and  value  of  the  said  several  works  done,  and  materials  for 
the  same  provided,  as  in  this  count  mentioned,  amounted  to  a  large  sum,  to 
wit,  —  dollars,  whereof  the  defendant  then  and  there  had  notice,  and  then 
and  there  became  liable  to  pay  the  same  to  the  plaintiffs,  as  executors,  as  afore- 
said, on  request;  yet  ^e  defendant  hath  not  paid  the  same,  or  any  part  thereof. 
[jf  iM  eamnum  eaurUs  at  in  preceding  farme^  and  breaehy  vnih  profert  of  the 
wiUt  at  ante^  p.  190,  Ibrm  No.  2.] 


6.  Dec/nro^iofi  ag&imt  an  Exeeitior  onpr&miie$  by  the  Testator,  (i) 

Commmeemeni  as  anie^  p.  198,  Ibrm  7.]  For  that,  wheieas,  the  said  G. 
H.,  in  his  lifetime,  to  wit,  on  [&c.3  at  [&c.]  was  indebted  to  the  plaintiff  in 
— —  dollars,  for  goods  then  and  there  sold  and  delivered  by  the  plaintiff  to  the 
said  G.  H.,  at  his  request,  [as  the  ease  may  be:"]  and  in  — ^  dollars,  for 
money  found  to  be  due  from  the  said  G.  H.  to  the  plaintiff,  on  an  account  then 
and  there  stated  between  them;  and  the  said  G.  H.,  afterwards,  to  wit,  on  the 
day  and  year  afoi|aid,  at  the  county  aforesaid,  in  eonsideration  of  the  premises 
respectively,  promised  the  plaintiff  to  pay  him  the  said  several  moneys  respec- 
tively, on  request;  {k)  yet  the  said  Q.  H.,  in  his  lifetime,  and  the  said  defend- 
ant, as  administrator,  as  aforesaid,  since  the  death  of  the  said  G.  H.,  respectively. 


(i)  S«e  ioUe,  p.  S19,  n.  (i).  anle,  p.  tl8  to  231,  are  appUeable  by  aad  afaiati 

{k)  If  ibere  be  a  pramiae  by  Ibe  defendanl,  as  executors.    The  only  alteration  required  is  to  nse 

cdMcoior,  bera  iasert  H.    For  its  form,  Jte.,  see  ibe  name  of  execator  mstead  of ''  adnunistrator/' 

eutie,  p.  220,  and  notes,  using^  the  term  executor  and  to  make  prolert  of  tbe  letters  testamentary 

where  the  word  administrator  oecurs.   Indeed,  the  instead  of  tbe  letters  of  administration, 
forms  given  under  tbe  head  of  **  Administrators,'' 

35 
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Farriers  ^aj^nsL 

disregarded  the  said  promises,  and  neither  of  them  hath  paid  the  said  several 
moneys  (/)  or  any  part  thereof,  (m)  to  the  damage,  [[^.] 


Sec.  XVII.    against  a  farbier.  (n) 

Against  a  Farrier^  far  not  using  due  care^  8fe»,  in  his  treatment  of  the 

Plaintiff^s  horse^  which  was  lame. 

For  that,  whereas,  the  plaintiff,  on  [tic.'\  at  Q^O*  ^^  ^^  request  of  tlie 
defendant,  retained  and  employed  him,  (he,  the  said  defendant,  then  and  there 
being  a  farrier,)  in  the  way  of  his  trade  and  business,  of  a  farrier,  to  undertake 
the  treatment  and  cure  of  a  certain  horse,  of  the  plaintiff,  of  great  value,  to 
wit,  *— «  dollars,  then  and  there  laboring  under  a  certain  lameness,  for  reward 
to  the  defendant;  and  in  consideration  thereof,  he,  the  defendant,  so  being  such 
farrier,  as  aforesaid,  then  and  there  undertook,  and  promised  the  plaintiff,  to  use 
due  and  reasonable  care  and  skill  in  endeavoring  to  heal  and  cure  the  said  horae 
of  the  said  lameness ;  and  although  the  defendant,  so  being  such  farrier,  then 
and  there  accepted  the  said  retainer  and  employment,  and  undertook  the  treat- 
ment and  cure  of  the  said  horse  [and  afterwards,  and  whilst  he  was  so  em- 
ployed, as  aforesaid,  to  wit,  on  [&C.]  at  [^^3*  >a^o  a>^  incision  in  one  of  tlie 
feet  of  the  said  horse  for  the  said  lameness ;  (o)3  yet  the  defendant,  not  regard- 
ing his  duty  in  that  behalf,  nor  his  said  promise,  did  not,  nor  would,  use  due 
or  reasonable  care,  or  skill,  in  endeavoring  to  heal  and  cure  the  said  horse  of 
the  said  lameness,  but  wholly  refused  and  neglected  so  to  do,  and  on  the  con- 
trary thereof,  he,  the  defendant,  so  carelessly,  ignorantly,  and  nnskillfiilly 
behaved  and  conducted  himself,  in  and  about  the  treatment  of  the  said  horse, 
and  in  and  about  the  making  of  the  said  incision  in  the  aforesaid  foot  thereof, 
and  endeavoring  to  heal  and  cure  the  said  horse,  that  by  means  of  the  premises, 
and  for  want  of  due  and  proper  care,  skill,  and  conduct  in  the  defendant  in  that 
behalf,  the  said  foot  of  the  said  horse  then  and  there  became,  and  was  mortified 
and  incurable,  and  thereby  the  said  horse,  being  of  the  value  aforesaid,  became, 
and  was,  and  is,  of  little  or  no  use  or  value  to  tlie  plaintiff,  to  wit,  at  [^.3 
To  the  plaintiff's  damage  of dollars,  and  therefore  he  brings  his  suit,  &c. 


(/)  Add,  ''whkh  the  said  G.  H.  to  promised  to    tbereor/'  if  there  be  a  second  count  charging  a 
pay/'  if  ikuae  be  a  second  count  on  a  pfomise  by    promise  by  him. 

defendant.  (ti)  See  1  Saund.  312,  n.  S.    A  farrier  may  n^- 

(m)   Add,   "nor   bath  ^ (he   defendant   paid    cover  his  bill  on  the  common  count  for  work  and 
the  moneys  he  so  promised  to  pay,  or  any  part    materials ;  amUf  p.  906$  3  Camp.  37. 

(o)  As  the  case  may  be. 
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Feigned  i8Siie«- Fixtures. 


SjKC.   XVin.      FSIONSP  I88UB* 


Dedaratian  upon  a  feigned  issue  otU  of  Chancery,  (jp) 


m    Common  Pleas, 

Of  the  Term  of  [7%rm  at  which  issue  is  to  be  made  tq>j'] 

in  the  year  of  our  Lord . 

The  Slate  of  Ohio,  —  County,  sff. 
C.  D.  E.   [4*0.  the  names  of  the  parties  in  dumcery  holding  the  affirmative 

vs.  ---generally  the  drfendants.y   Piaintiifs. 

A.  B.  C.  [^c.  the  names  of  opposite  parties  in  Clidhccry,']    Defendants. 

This  cause  comes  into  this  court  under  and  hy  virtue  of  an  order  made  on 
the  chancery  side  of  the  [[Court  of  Common  Picas  or  Supreme  Court]]  of  said 
county  of  ,  in  a  certain  cause  there  pending,  wherein  the  parties  abore 

named  as  plaintiffs  herein,  are  [^respondents]]  and  the  parties  above  named  as 
defendents  herein,  are  [complainants]]  and  which  said  order,  amongst  other 
things,  directs  that  an  issue  at  law  be  made  up  between  the  said  parties,  to 
ascertain  and  determine,  by  the  verdict  of  a  jury,  whether  [_Here  state  the  ques' 
tion  to  be  tried,  as  thus,  if  it  relate  to  the  validity  of  a  unit:  a  certain  paper 
writing,  purporting  to  be  the  last  will  and  testament  of  one  G.  H.,  late  of  the 
county  of  ,  deceased,  and  which  is  in  the  words  and  figures  following: 

(Here  copy  the  will)  be  the  valid  last  will  and  testament  of  the  said  G.  H., 
deceased,  or  not.] 

And  thereupon  the  said  plaintiffs  herein  ^>ove  named,  aver,  that  [^Here  state 
the  questions  to  be  submitted  affirmatively,  as  thus,  if  the  question  relate  to 
the  vaHdity  of  a  will:  the  said  paper  writing  is  the  valid  last  will  and  testa- 
ment <^  the  said  G.  H.,  deceased.] 

Sec.  XIX.    FirmiEs.  (g) 

Commencement  as  ante,  p.  216,  to  the  asterisk.']  For  ceriain  ^tures, 
goods,  chattels  and  effects,  bargained  and  sold,  relinquished  and  given  up,  by 
the  plaintiff  to,  and  in  favor  of  the  defendant,  at  his  request.  [^Conclude  as 
ante,  p.  217.] 


( p)  The  fonn  of  an  order  to  (ry  an  issue  out  of  (q)  As  to  the  law  upon  the  subject  of  fixtures, 

chancery,  Ate.,  is  given  in  5  Ohio  Rep.  Sid,  and  it  and  contracts  respecting^  them,  see  Chit.  Jr.,  Contr. 

it  with  a  view  to  that  order  that  the  above  dcclara-  5  Am.  ed.  353  to  364.     It  seems  a  written  con- 

ti<Mi  is  made  out.    I  am  informed  hy  the  counsel  tract  is  not  necessary.    The  above  common  in- 

in  the  case  referred  to,  (5  Ohio  Rep.  S78,)  that  debitatus  count  for  fixtures,  is  sufficient,  although 

no  declaratiim  was  filed,  but  a  mere  memorandum  the  price  was  ascertained  by  reference  to  a  third 

was  made  upon  the  order  book  of  the  substance  person, 
of  the  issue  between  the  parties. 
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Sec*  XX.  forbearamcx.  (r) 

1.  On  D^endanfi  promise  to  pay  Debt  and  Cost$  if  the  Plaintiff 

would  suspend  an  action  against  him. 

For  that,  whereas,  before  the  making  of  the  pxomiee  of  the  defendant,  here- 
inafter next  mentioned,  an  action  had  been  commenced  and  prosecuted  by,  and 
at  the  suit  of,  the  plaintiff  against  the  defendant,  in  the  Court  of  Common  Pleas 
of  -^— -  county,  for  the  recovery  of  a  certain  sum  of  money,  to  wit,  the  sura 
of  — *—  dollars,  then,  and  at  the  time  of  the  making  of  the  promise  of  the 
defendant,  hereinader  next  mentioned,  due  and  owing  from  the  defendant  to  the 
plaintiB",  to  wit,  at  [&c.],  and  which  action,  at  the  time  of  the  making  of  the 
promise  of  the  defendant,  heretnator  next  mentioned,  was  depending  in  the 
said  court,  whereof  the  defendant  then  and  there  had  notice;  and  thereupon 
heretofore,  to  wit,  on  ([^^c.^  at  [^3^  in  consideraticm  of  the  fMvmises,  and 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  cease  {s)  to  prosecute 
the  said  action,  and  would  stay  all  further  proceedings  therein,  until  the  — — 
day  of  ■  then  next,  {t)  he,  the  defendant,  undertook,  and  then  and  there 
promised  the  plaintiff,  to  pay  him  the  said  debt  and  costs  of  the  plaintiff,  by 
him  incurred,  in  commencing  and  prosecuting  the  said  action,  on  the  ■  day 
of  —  then  next;  and  the  j^aintiff  avers,  that  he,  confiding  in  the  said 
promise  of  the  defendant,  did  then  and  there  cease  to  prosecute  the  said  action, 
and  hath  thence  hitherto  stayed  all  further  proceedings  therein,  and  that  the 
costs  of  commencing  and  prosecuting  the  said  action  amounted  to  a  large  sum, 
to  wit,  the  sum  of  ■  dollars,  whereof  tlie  defendant  afterwards,  on  the  day 
and  year  last  aforesaid,  at  said  county,  had  notice,  and  was  then  and  there 
requested,  by  the  plaintiff,  to  pay  him  the  said  debt  and  costs;  (u)  and  although 
the  time  for  paying  the  said  debt  and  costs,  according  to  the  said  promise  of 
the  defendant,  hath  long  since  elapsed,  yet  the  defendant,  not  regarding  his  said 
promise,  hath  not,  as  yet,  paid  the  said  debt  and  costs,  or  either  of  them,  or 
any  part  thereof.  [Jidd  account  staled^  4^c.,  and  breach^  see  ante^  p.  216, 
217.] 


(r)  As  to  contracts  of  this  nature,  see  Chit.  jun.  total  abandonment  of  the  suit :  Cliit.  jun.  Contr  , 

Contr,  5  Am.  ed.  35  to  38;  7  Ohio  Rep.  (Part  1)  6  Am.  ed.  35;  4  Greenl.  652.    An  avennei>t  of 

72.    As  to  promiflos  in  consideration  of  forbear-  an  agreement  for  forbearance,  generally,  BDeans 

ance  to  third  persons,  see  poatf ''  Guaranties.''  for  a  reasonable  time,  and  is  good  after  wrdict  j 

(«)  Declaration   averred,  **¥}Ould   consent  to  Cro.  Jac.  683}  see7  0hio  Rep.  (Part  1)7S. 

suspend,''  dtc     The  agreement  was,  plaintiff  {u)  This  notice  and  request,  at  least  ibe  latter, 

"having  at  my  request  consented,"  Ste.  I  pro-  seem  unnecessary.      If  the   original  suit  were 

mise,  &c.:  Held,  no  variance;   14  Eng.  C.  L.  against  a  third  person,  and  defendant  guarantied 

Rep.  69.  only,  aver  that  the  third  party  was  requested,  but 

{t)  A  suspension  of  proceedings  for  a  given  did  not  pay,  and  that  defendant  bad  notice  and 

time,  or  for  a  reasonable  time,  suffices  to  consti-  was  requested  to  pay  j  see  post, "  (yuarantiea." 
tute  a  good  consideration ;  there  need  not  be  a 
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2.  Dedaratian  by  the  proprietor  of  a  Stage  Coachy  on  Defendant's  pro- 
msc  fo  pay  a  Sum  of  Money ^  to  be  ascertained  by  a  Referee,  if  the 
would  discontinue  toorJcing  an  opposition  CmicA. 


FcMT  tbaty  whereas,  before  and  atlhe  time  of  the  making  of  the  defendant's 
jmrniiae  hereinafter  next  mentioned,  the  plaintiff  was  the  owner  and  pro- 
prietor of  a  certain  stage  coach  called  ■■■  ,  and  which  coach  had  been,  and 
was,  used  and  employed  by  him  in  the  conveyance  of  passengers  and  goods, 
for  hire,  fW>m  L*  to  N.,  tt^  so  back  again  from  N.,  aforesaid,  to  L.,  aforesaid, 
to  wit,  at  {jkeJ}^  and  thereby  the  plaintiff  was  then  and  there  acquiring  divers 
gams  and  profits ;  and  whereas,  also,  before  and  nt  the  time  of  the  making  of 
defendant's  promise  hereinafter  next  mentioned,  the  defendant  was  the  owner 
and  proprietor  of  a  certain  other  coach  csdled  ,  and  which  said  coach  of 
die  defendant  was  used  and  accustomed  to  go  and  proceed  in,  along,  and  by 
same  road  from  L.,  aforesaid,  to  N.,  aforesaid,  and  so  back  again  from  N., 
aforesaid,  to  L.,  aforesaid,  for  the  conveyance  of  passengers  and  goods,  for. 
hire,  to  wit,  at  [icc.']^  and  thereupon  heretofore,  to  wit,  on  [&c.]  at  [dtc],  in 
consideration  of  the  premises,  and  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, had  agreed  to  discontinue  and  cease  to  use  and  employ  the  said  coach 
of  him  the  said  plaintiff,  in  going  and  proceeding  in  and  along  the  said  road 
from  L.,  aforesaid,  to  N.,  aforesaid,  and  so  back  again  from  N.,  aforesaid,  to  L., 
aforesaid,  for  the  purpose  aforesaid,  he  the  said  defendant  undertook,  and  then 
and  there  promised  the  plaintiff,  to  pay  him  so  much  money  as  such  person  to 
whom  the  premises  in  that  behalf  should  be  referred,  to  be  agreed  upon  and 
appointed  by  the  plaintiff  and  the  defendant,  should  determine  was  fit  and 
reasonalde  to  be  therefore  paid  by  the  defendant  to  the  plaintiff,  for  and  on 
account  of  his  discontinuing  and  ceasing  to  use  the  said  coach  of  him  the 
the  plaiBtiff,  as  aforesaid;  and  the  plaintiff  avers,  that  afterwards,  to  wit,  on 
[&e.]  at  [jkeJ^j  aforesaid,  one  E.  F.  was  agreed  upon  and  appointed  by  the 
plaintiff  and  the  defendant,  as  the  person  to  whom  the  premises  in  that  behalf 
should  be  referred,  and  that  the  said  B.  P.,  taking  the  said  premises  into  con- 
sideralbB,  did  afterwards,  to  wit,  on  [A^O  ^  C^*3»  foresaid,  determine  that 
the  sum  of  dollars,  was  a  fair  and  reasonable  sum  to  be  therefore  paid  by 

the  defendant  to  the  plaintiff,  for  and  on  account  of  his  discontinuing  and  ceas- 
ing to  use  the  said  coach  of  the  plaintiff;  and  the  plaintiff  saith  that  he,  con- 
fiding in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  said  county,  discontinue  and  cease  to  use  and  employ, 
and  hath  from  thenceforth  hitherto  discontinued  and  ceased  to  use  or  employ 
the  said  coach  of  the  plaintiff  in  and  upon  the  said  road,  as  aforesaid,  for  tlie 
purpose  aforesaid,  of  all  which  premises  tlie  defendant  then  and  there  had 

notice ;  yet  the  defendant  hath  not  paid  the  sum  of dollars,  or  any  part 

thereof.    \\Add  account  stated  and  breach,"] 
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Forwardiog  Merchant*-  Goodwill. 

Sec.  XXL    forwarding  msrchamt. 

1.  Dedaratum  for  not  taking  care  of  Goods y  and  safely  deUvering  them 
on  board  a  Canal  boaty  by  which  they  were  directed  to  be  forwarded. 

For  that,  whereas,  the  plaintiff  heretofore,  to  wit,  on  [&C.3  at  [&c.],  at  the 
request  of  the  defendant^  caused  to  be  delivered  to  him  a  certain  parcel  con- 
taining certun  goods,  to  wit,  [&e]^  of  great  value,  to  wit,  [&«•],  and  which 
said  parcel  was  then  and  there  directed  to  C.  A.  Esq.,  of  ,  to  be  taken 
care  of,  and  safely  and  securely  kept  by  the  defendant,  for  the  plaintiff,  until 
the  same  could  be  delivered  by  the  defendant  to  the  proprietors  of  a  certain  line 
of  canal  boats,  commonly  called  [&C.39  or  their  servants,  in  order  that  the  same 
might  be  safely  and  securely  -carried  and  conveyed  in  and  by  the  said  line  of 

canal  boats,  from  — —  to ,  aforesaid,  and  there,  to  wit,  at  ,  aforesaid, 

safely  and  securely  delivered  to  the  said  C.  A.,  pursuant  to  the  direction  afore- 
said, to  wit,  at  [&c.] ;  and  in  consideration  of  the  premises,  and  also  in  consid- 
eration of  reward  to  the  defendant  in  that  behalf,  he,  the  defendant,  undertook, 
and  then  and  there  promised  the  plaintiff,  to  take  due  and  proper  care  of  the 
said  parcel  and  its  contents,  aforesaid,  for  the  plaintiff,  until  the  same  could  be 
delivered,  and  thereupon  to  deliver  the  same  to  the  proprietors  of  the  said  line 
of  canal  boats,  or  their  servants,  in  order  that  the  same  might  be  carried,  con- 
veyed and  delivered,  as  aforesaid;  and  although  the -defendant  then  and  there 
had  and  received  the  said  parcel  and  its  contents,  aforesaid,  and  could,  and 
might,  and  ought  to  have  delivered  the  same  to  the  proprietors  of  the  said  line 
of  canal  boats,  or  their  servants,  for  the  purpose  aforesaid ;  yet  the  defendant, 
not  regarding  his  duty  in  that  behalf,  nor  his  said  promise,  did  not,  nor  would, 
take  due  or  proper  care  of  the  said  parcel  and  its  contents,  aforesaid,  until  the 
same  could  be  delivered,  nor  did,  nor  would,  deliver  the  same  to  the  proprietors 
of  the  said  line  of  canal  boats,  or  their  servants,  in  order  that  the  same  might 
be  carried,  conveyed  and  delivered,  as  aforesaid,  although  often  requested  so  to 
do,  and  although  a  reasonable  time  for  so  doing  hath  elapsed,  but  on  the  con- 
trary thereof,  the  defendant  and  his  servants  so  carelessly  and  negligently 
behaved  and  conducted  themselves  with  respect  to  the  said  parcel  and  its  con- 
tents, aforesaid,  that  by  and  through  the  mere  carelessness,  negligence  and  im- 
proper conduct  of  the  defendant,  and  his  servants  in  that  behalf,  the  said  parcel 
and  its  contents,  aforesaid,  being  of  the  value  aforesaid,  whilst  the  defendant 
had  the  charge  thereof,  for  the  purpose  aforesaid,  to  wit,  on  [jSicJ]  aforesaid, 
became,  and  were,  wholly  lost  to  the  plaintiff,  to  wit,  at  [&c.] 

Sec.  XXIL     goodwill. 

Declaration  for  the  price  of  the  Goodwill  of  a  Business,  (y) 
Commencement  as  ante,  j9.  216,  to  the  asterisk,*]    For  die  goodwill  of  a 

(r)  See  A  East  190;  4  Esp.  179. 
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certain  trade  or  business,  carried  on  by  the  plaintiff,  and  by  him  then  and  there 
sold,  relinqnished,  and  given  up  to,  and  in  favor  of,  the  defendant,  at  his 
request,  and  in  [Md  earnnum  counts,  and  hrtach,  as  arUe;p.  216,  217.] 


Sec.  XXin.    gvarantibs.  {w) 

1.  Declaration  on  a  Guaranty  of  the  price  of  Goods  to  he  supplied  to  a 

Third  Person, 

For  that,  whereas,  heretofore,  to  wit,  on  [4-c.,  exact  day  not  material,]  at 
[&c.],  in  consideration  that  the  plaintiff,  at  the  request  of  tlie  defendant,  would 
[add  "from  time  to  time,"  if  in  the  memorandum^  {x)]  sell  and  deliver  ["por- 
ter"] [let  this  correspond  with  the  guaranty ^  say  "goods,"  if  no  particular 
description  of  goods  be  mentioned^  or  "goods  in  the  way  of  the  plaintiff's 

business  of  a ,"  ifth€  memorandum  be  so  confined,']  to  one  A.  J.,  on  credit, 

(y)  ["until  the  plaintiff  should  receive  notice  to  the  contrary  from  the  defend- 
ant," insert  this  or  any  other  particular  stipidcUion  contained  in  the  memo* 
tanduim^  the  defendant  guarantied,  and  then  and  there  promised  (z)  the  plain- 
tiff to  be  answerable  to  him  for  the  due  payment  of  the  prices  of  the  said 

["porter,"3  C"^  ^^^  extent  of dollars,"  if  in  the  memorandum']',  and 

die  plaintiff  avers  that  he,  confiding  in  the  said  promise  and  undertaking  of  the 
defendant,  did  afterwards,  to  wit,  on  the  — -*  day  of  ,  A.  D.  —  at 
&c.,  [add^  "and  on  divers  days  and  times  afterwards,  and  before  the day 


(«)  See  Cbit  Jr.  Con.  6  Am.  ed  499$  S  Kent's  Ml;  7  Pet.  119;  1  Haflon  923;  4  Graenl.  581;  7 

0>ni.  4ed.  121.    As  to  declaring^  specially^  see  Craneb,  69;  17  Johns.  134;  16  Johns.  67;  6  Pet. 

node,  p.  tit.  6S4;   12  Pick.  193;   13  Conn.  28;  22  Pick.  223. 

(jr)  Take  cam  to  ateertam  wbeUwry  in  reference  AAer  notice,  however,  ^vcn  of  the  acceptance  of 

to  the  cases  on  this  sabfect,  the  guaranty  can  be  a  proposition  to  guaranty,  it  is  not,  in  general, 

considered  a  andimnng  gnaranly  for  goods  to  necessary  for  the  gtiaranlee  to  give  notice  to  the 

be,  from  time  to  time,  supplied,  or  for  one  trans-  guaraiftor,  of  the  advances  made  under  it,  until  a 

action  only;  see  eases,  Chit.  jr.  Contr.  6  Am.  ed.  reasonable  thno  after  the  default  of  the  principal. 

A25, 086;  12  East,  227;  2  Camp.  ^13;  29  Eng.  C.  Where,  however,  the  advances  are  not  to  be  made 

L.  Rep.  401.  under  the  guaranty,  except  upon  a  fiitore  contin- 

{y)  If  any  particular  or  fijEed  credit  be  specified  gency,  which  »  of  doubtful  occurrence,  notice 

in  the  gnarmity,  this  allegation  must  be  conform-  must  be  given  within  a  reasonable  time  of  the  ad- 

ahle  thereto.  vances,  that  the  guarantor  may  know  that  the 

(;r)  In  order  to  chmge  a  guarantor  upon  a  let-  guaranty  has  been  acted  upon.  7  Pet.  119;  1  Ma- 
ter of  guaranty,  addressed  to  a  particular  person,  son  983;  Slor}'  (}ontr.  369,  360.  It  will  be  ob- 
or  to  persons  generally,  for  a  fbture  credK  to  be  served  that  the  promise  to  guaranty  is  positively 
given  to  a  person  in  whose  fhvor  the  guaranty  is  averred  in  this  declaration.  A  prapontion  to 
drawn,  it  is  necessary  that  notice  should  be  given  guaranty  becomes,  by  notice  that  it  is  accepted,  a 
to  him  that  the  person  giving  die  credit,  has  ae-  promiMe  to  guaranty;  and  where  this  is  the  case 
cepted,  or  acted,  or  will  act,  upon  the  guaranty,  the  notioe  must  he  proved,  to  make  out  the  prom- 
or  wiH,  or  has  given  credit  on  the  foith  of  it.  12  ise  aDedged;  b«tt  such  notice  need  not  be  staled 
Pet  207;  10  Ohio  Rep.  480;  10  Pet.  482;  7  Greenl.  in  the  declaration. 
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q( ^  A.  D.         /*  if  U  were  a  continuing  guarmnhff  and  acted  tqion 

accordingly,']  sell  aikl  deliver,  upon  die  faith  of  said  guaranty,  to  the  said  A. 
J.  on  credit,  [or  ^'such  ciedit  as  aforesaid,"  if  a  particular  credit  were  fixed 
by  the  guarantee^  certain  ["porter,"  or  "goods,"  tee  supra^]  of  great  value, 
which  the  said  A.  !•  had  occasion  for,  and  required  of  the  plaintifis,  and  at,  and 
for,  certain  reasonable  prices,  amounting  in  the  whole  to  a  Ivgeaum  ofnumey, 
to  wit,  —  dollars ;  and  that,  although  the  said  credit,  and  the  time  for  the 
payment  of  the  prices  of  the  said  goods  hath  elapsed,  and  although  the  said 
A.  J.  was  afterwards,  to  wit,  on  [&c.]  at  [&c.],  requested  by  the  plaintiff  to 
pay  him  the  said  sum  of  money,  yet  the  said  A.  J.  had  not  paid  the  same,  or 
any  part  thereof,  of  all  which  premises  the  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  county  aforesaid,  had  notice,  and  was  then 

and  there  requested  by  the  plaintiff  to  pay  him  the  said  sum  of dollars ; 

(a)  yet  the  defendant  had  not  paid  the  same,  or  any  part  thereof,  and  the  said 


(a)  AntrmeHt  of  demand  and  moHoe*    la  cues       WImto  Uie  delcDdaat  veiiwUy  nqiwrted  Uie 

of  guajanty,  demand  upon  the  principal,  and  no-  pUintiff  to  assist  the  deiendant's  son  in  his  hosi- 

lice  to  the  guaxanlor  of  the  defaidt  of  the  prin-  ness,  promisia|^  to  indemnify  him  a^nst  anj  kns 

cipal,  mint,  in  general,  be  bverred  and  proved,  in  he  might  incur  in  so  doing,  and  (he  plaintiSr  ac- 

ordar  to  render  the  guaranlor  liable;  6  Ohio  Bep.  eopdingly  sigBod  a  nele  as  sorety,  with  Ifae  aon  as 

497;  2  Id.  4d0j  U  Id.  102;  8  Pick.  423;  9  S.  At  principal,  whieh  he  afterwanb  p«d,  H  was  hdd 

R.  202;  2  McLean  21,  369;   12  Pel.  207;  7  PeL  that  notice  to  the  defendant  that  the  ptaintiiT  in- 

1 13;  7  Cranch  69;   see  7  Conn.  £23;  7  Greenl.  corred  the  debt  on  the  defendant's  responnbiliiy, 

186;  3  Seam.  491;  4  Day  441$  2  Hall,  197;  16  was  sufficient,  without  a  subsequent  notice  that  he 

WeMl.£02;3KantfaCem.4thed.l2S;llW«nd.  iiad  paid  the  debt    SO  Pick.  467. 

629;  or,  in  excuse  it  must  be  proved,  and,  perhaps,  It  is  proper  to  remind  the  reader,  that  although 

averred,  that  the  principal  was  insolvent,  &.C.,  the  legal  incidents  growing  out  of  the  contract  of  a 

when  the  debt  became  due,  dtc.;  12  Pet  497;  2  surety  and  of  a  guarantor,  are  sometimes  identical, 

McLean  2t;  8  Pick  423;  9  S.  d&  R.  202;   U  yet  this  differanee  often  exists  between  a  surety 

Wend.  100;  2  Tanat  206;  5  Wend.  307;  8  East  and  a  guarantor.    The  underiakiiig  of  the  surety 

24S;  8  Wend.  19^  see  11  Ohio  Rep.  106;  3  Kent's  to  pay  the  debt,  or  do  some  other  act,  is  often  en- 

Com.  4lh  ed.  128, 124$  13  Wend.  643$  ^  Johns*  tered  into  in  the  fint  instance,  and  joindy,  or  juini- 

332;  see  aanU,  242,  note  {p,)  \y  and  severally  with  the  priacipal ;  wheieas  the 

The  strictness  in  regard  to  demand  and  no-  uadertaking  of  a  guarantor  is,  in  general,  inde- 

tice  required  to  charge  parties  to  negotiable  paper,  pendent  of  the  cMitracl  of  the  priacipal,  and  to 

is  not  applicable  to  guaranties :  in  the  fonner,  de-  pay  the  debt  of  the  principal,  in  aue  he  does  not 

mand  and  notice  is,  in  general,  a  eondition  pre-  pay  it    If  a  person  mkdertake  absohitely,  and  at 

cedent  to  liability ;  in  the  latter,  the  demand  and  all  events,  to  pay  the  debt  of  another,  he  may,  as 

n<Mice  of  default  of  the  principal  is  required  for  we  have  already  seen,  (ante  p.  59  to  61,)  be  (real- 

the  purpose  of  preventing  any  actual  i^^ury  being  ed  as  a  principal  or  original  promistor,  and,  of 

sustained  by  the  guarantor,  in  consequence  of  his  course,  in  such  casc^ao  demand  upon  the  princi- 

not  knowing  thai  the  principal  has  made  deAnlt  pal  debtor,  or  notiee  to  the  surety,  is  neeessary  to 

The  guarantor  must  have  notiee  of  the  delauli  of  chaige  the  latter.    So,  where  a  surety  imdeiiakes 

the  principal  within  a  reasonable  tine;  and  that  with  the  principal,  and  in  the  lint  inslance,  to  pay 

time  depends  upon  the  circuasstanees  of  each  a  debt,  or  do  some  other  act,  he  is  liable  without 

ease ;  and  especially  upon  the  iaet  whether  the  notiee  of  the  delauh  of  his  principal, 

delay  of  notice  occasioned  any  ii^iury  to  the  guar-  But  contracts  in  which  the  surety  undertakes, 

anior.    The  guarantor  will,  |n  general,  be  dis-  in  the  first  instance,  to  be  responsible  for  the  lic- 

charged  to  the  extent,  only,  of  the  actual  loss  or  fauU  of  his  principal,  or  a  third  penon,  are  gov- 

injury  sustained  by  him  in  consequence  of  the  erned,  in  respect  of  demand  upon  the  principal,  or 

omission  or  delay.    Id.  lb.;  Story's  Contr,  360,  notiee  to  the  surety  of  the  default  of  the  principal, 

361,  and  cases  there  cited.  by  the  general  rules  hereafter  stated. 
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sum  of  — >  dollars  still  remains  due  in  anrear  and  unpaid,  [j^dd  eamman 
eaunis^  mid  breach^  in  not  paying  the  '^ast  mentioned*'  9umSy  ^e,f  $u  anie^ 
p.  3l6t  217.] 


In  ngud  to  tLe  notice  of  a  fact,  on  the  occur-  means  of  information  \  %  Saund.  62.  a,  n.  4;  4 

rencc  of  which  the  right  to  claim  performance  of  Wash.  C.  C.  Rep.  181;  1  New  Hamp.  246. 

the  coBtraet  depends,  iIk  genera)  rule  is,  that  itenee,  when  notice  is  not,  by  the  terns  of  the 

where  a  fret  whieii  ihe  defendiiwt  iotewB,  or  is  eoatraet^  neeessary  to  be  given  belbra  an  action 

bound  to  know,  or  which  is  equally  within  the  can  be  brought,  still,  if  the  extent  of  the  contract 

power  of  both  parties  to  ascertain,  becomes  ma-  is  not  precisely  knowu,  but  is  to  depend  on  facts 

tcrial,  no  notice  thereof  need  be  averred  or  proved;  more  particularly  within  the  knowledge  of  the 

tS  Piek.  83, 87$  %  Snund.  6B,  a^  note  4;  U  Pidc  pfomissee  than  of  the  pioniasor,  or  if  the  time  of 

143, 144$  4  Ohio  Rep.  108;  Staph.  N.  P.  880.  performance  is  to  be  directly  determined  by  the 

Thus,  in  debt,  on  a  bond  for  the  performance  of  promissee,  notice  must  be  alledgod  in  the  declar- 

an  awaxd,  it  is  not  necessary  to  aver  that  the  de-  tioo ;  10  Mass.  288;  1  N.  Hamp.  246;  4  Ohio  Rep. 

fendant  had  notice  of  the  award,  unless  such  no-  108;  8  Call  201. 

lice  is  expressly  requited  by  the  terms  of  the  eon-  Where  the  promise  ie  to  pay  the  pkialiff  so 

dition ;  2  Snond.  62;  Con.  Dig.  Pleader,  C.  76.  nucfa  "as  another  person  has  given  him  for  sim- 

8o,  in  an  action  on  an  a[ppeai  bond,  no  aver-  ilar  goods,"  or  "  to  pay  him  Ibe  amount  of  dam- 

ment  of  notice  of  the  recovery  of  the  judgment  ages  he  had  sustained  by  a  battery,"  &e.,  notice 

in  the  former  suit,  or  special  demand,  it  seems,  of  the  anoont  the  plaintiff  had  reeeived  from  a 

need  be  alledged,  11  Pick.  148.  third  party,  and  of  the  Extent  of  his  injury,  wauM 

So,  if  one  be  bound  to  make  sneh  assuraaee  as  seem  to  be  necessary,  as  these  focts  are  more  pro- 

J.  S.  shall  advise,  he  must  take  notice  of  the  as-  peily  and  naturally  within  the  knowledge  of  the 

suraace  advised,  at  his  peril ;   Cro.  Eliz.  97.  plaintiff;  1  Chit.  PI.  328. 

So,  if  the  defendant  engage  to  do  an  act,  on  a  Where  the  defendants  eovcnanted  thai  their 

jfmyfcrpeiforaiiii^neeitauilhing}orttpenneh  principal  should  tell  and  nceoiuit for  all  Bserehaa- 

straager  alfining  the  age  of  twenty  one  years,  dixe  placed  in  his  hands  by  the  plaintiff,  within  a 

or  dying,  notice  of  these  events  need  not  be  al-  stated  period,  the  court  held  that  no  notice  was 

lodged,  for  they  lie  in  the  defondnnt's  know-  neees^ry  to  the  defendants  of  the  nonperformance 

leclge  as  much  as  the  plaintiff's,  and  be  ought  to  by  the  principal ;  4  Ohio  Rep.  108;  see  6  Ohio 

take  notice  at  hb  peril;  2  Saund.  62,  (a),  note  4;  Rep.  497. 

1  ChH.  PI.3n,3fS;8Pick.839.    8eeOon.I>ig.  A  snrety,  aa  haa  been  before  staled,  cannot  sue 

Pleader,  0, 18  to  W,  whose  the  r-^^^  eaeei  his  eo-snnij  for  conuibiilioa  nntil  he  gives  hin 

upon  this  snbieel  are  coMeeted.  notice  of  payaseat^  9  Ohio  Rep.  106;  coMCra,  19 

So,  wheiv  A.  stayed  his  exeeutioa  against  B.,  Pick.  260;  nor  can  a  surety  sue  his  principal,  (or 

upon  the  prenise  of  C,  that  B.  shonld  make  his  a  eo-obiiger,  who  has  paid  the  wbola  debt,)  sue 

appearaneeat  a  eartain  line  nad  place,  tosuiffvi-  for  eontributaon,  before  noliee,  wliesa  OMin^y  is 

der  hhnsdf,  or  pay  the  exeeution,  or  that  he  (C.)  paid  in  amall  pareds ;  6  Ohio  Rep.  444* 

would  pay  the  sane,  it  was  held  that  C.  was  lia-  The  general  nvensent, "  althongh  often  nqnaat- 

Me  to  pay  the  noaey  without  any  avemenl  or  ad,"  will  be  of  no  avail  to  the  plaiatiff,if  a  speeial- 

proof  that  he  was  aoliSed  by  A.  thai  B.  did  not  leqnesl  was  neeoiMfy  to  lender  the  defendant 

sonender  himself,  4(e.,  nad  that  no  pravioos  de-  linMe  on  hit  covnnent  or  pronise. 

naadwaaneeeesary;  lOlfass.980.  Where  a  debt  or  nteiedDtyis  pieauaedlobe 

So,  if  A,  Ut  bound  to  inriiwinify  B.  againil  the  paidorperibinadnpcarwpMt,aaifin( 

aeisef  athbd  peieon,  the  Kability  altaciMi  with-  tienelallflMnqni  leal  lei 

onlnolieafrBai  B.  to  A.of  aneh  ncia;  ISannd.  to  pay  then  again  upon  faqnesty  no  nquesl,  either 

116;  4OyoRep.l08$  see  6  Ohio  Rep.  497.  genesal  or  speeinl,  need  be  avecrad,  for  the  action 

Notice, when no4eKpsessly  required  by  the  eon-  per  m  is  a  request;  Staph.  N.  P.  881;  1  Chit  PI. 

traet,  is  only  neeessaiywheae  the  matter  lies  noie  389  to  8M;  Cro.  Elis.  648;  1  Sanad.  83.    But 

property  or  pewdiariy  within  the  kaowledfa  of  wham  a  eoUaleral  sun  is  to  be  paid  npea  request, 

one  of  the  parties  than  the  other.    The  defendant,  at  where,  under  the  nneiet  law,  swil  wis  hewighl 

the  pranissor,aBost  take  notice,  at  his  peril,  whoM  for  forty  ponads  which  the  defendant  agieed  to 

each  party  has,  in  legal .  conlenplation,  equal  pay  upon  leqiitai,  if  he  did  not  pay  the  aatonit 

36 
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2.  Another  for  a  like  catue  of  action,  (h) 

For  that,  whereas^  on  [8ic.]  at  [dtc.],  in  conaideratton  that  the  pkdntiflT 
woald,  at  the  special  instance  and  request  of  the  said  defendant,  sell  and  deliver 
to  one  E.  F.,  on  credit,  a  certain  horse  which  die  said  E.  F.  had  occasion  for» 
he,  the  said  defendant,  then  and  there  promised  the  said  plaintiff  that  he,  the 
said  defendant,  would  be  accountable  ['*lo  pay,"  or  <*that  the  said  £•  F.  shonld 
pay  him,  the  said  pkintiff,"]  for  jthe  said  horse;  and  the  said  plaintiff  avers 
that  he  then  and  there  did  sell  and  deliver  the  said  horse,  on  credit,  to  the  said 
£.  F.,  for  the  sum  or  price  of  sixty-five  dollars,  then  and  there  agreed  upon 
by  and  between  the  said  {^aintiff  and  the  said  £•  P.,  [of  all  which  the  defend 
ant  then  and  there  had  notice.] 

Second  Count, 

And  whereas,  also,  afterwards,  to  wit,  on  [&cJ\  at  ]&cJ]t  in  consideration 
that  the  said  plaintiff  would  then  and  there  sell  and  deliver  to  the  said  E.  F.  a 
certain  other  horse,  on  a  credit  of  one  year,  and  take  the  promissory  note  of 
the  said  E«  F.  for  the  same,  he,  the  said  defendant,  then  and  there  promised 
the  said  plaintiff  to  guaranty  the  payment  of  the  said  note;  and  the  said 
plaintiff  avers  that,  confiding  in  the  said  last  mentioned  promise  of  the  said 
defendant,  he,  the  said  plaintiff,  did  sell  and  deliver  to  the  said  E.  F.,  the  said 
horse,  last  mentioned,  for  the  price  or  sum  of  sixty-five  dollars,  on  a  credit  for 
one  year,  and  then  and  there  took,  and  received,  his  promiMK>iy  note  therefor; 
yet,  neither  the  said  E.  F.,  nor  the  said  defendant,  (though  oflen  requested,) 


of  an  award,— a  special  request  must  be  averred;    of  aeiioB.     The  party  is  bound  to  peribnn  Uw 
1  Sanad.  3S$  for  the  request  is  parcel  of  the  con-    contract  witliout  being  required  so  to  do.    As  in 


tract,  and  no  right  of  action  arises  until  a  rnqnest    the  cosmmni  caae  of  a  oontiact  to  pay  a  awn  of 
is  nnde;  I  Saund.  33,  n.  2;  see  Com.  Oig.  Plead-    uMiney,  generafly,  or  upon  a  certain  day,  or  upon 


er,  C,  69.  denumd,  no  demand,  or  request  to  pay,  need  be 

Whern  a  special  raqoest  is  not  necessary  lo    aveired  or  proved;  though  a  different  rule  holds  in 


impose  on  the  defondant  the  obNgnlion  to  pay,  the  case  of  a  bond  with  a  penalty  conditioned  to 

uor  to  render  him  liable  on  his  covenant  or  pro-  secure  the  perfonsance  of  a  collateral  act;  Cfail. 

■Use,  it  is  not,  in  general,  necessary  to  be  averred;  jr.  Con.,  6  Am.  cd.,73B,  and  cases  there  cited 
7  Halst  63;  for  a  party  is  only  bound  to  aHedge       (A)  This  form  is  taken  from  IS  Johns.  176,  in 

a  ^Mcial  request  where  the  ol^t  of  thai  raqueet  which  the  court  held  that  the  promise  was  not 

is  to  oblige  anodier  to  do  something;  per  Abbott,  within  the  statute  of  frauds.    See  1  HiU,  N.  Y., 

C.  J.,  7  Eng.  C.  L.  Sep.  237.  356;  9  Ohio  Bep.  139;  11  Ohio  Bep.  108;  19 

On  the  olher  hand,  when  the  contract  is  of  Piek.l60s  la Maine »4;  2 OUo  Rep.  430;  6  Id. 

inch  a  aatuie,  expressly  or  impliedly,  that  a  467;  aafte,  60, 61.    The  use  of  this  form  muM  of 

branch  thereof  does  not  acerae  without  a  pravions  .  eourte,  be  an  experimenA  under  the  deciaione  of 

request,  snch  request  must  be  avcfrad,  being>  as  the  courts  of  this  State,  above  reforred  to.  See 

it  wera,  a  condition  precedent;  Steph.  N.  P.  381.  notes  to  preceding  form.    For  the  form  of  a  de- 

fiut  unlem  thera  be  an  czpreM  stipulnlion  in  daration  on  a  special  pnnnise  of  the  defrndant  to 

the  eonlraet  thai  a  request  or  denmnd  of  per-  pay  the  plaintiff  a  debt  which  the  defendant  owmt 

formanre  shall  be  made,  or  it  be  ragnisite,  as  just  a  third  penon;  sea  4Cowcn43S;aAdfor  other 

staled,  from  the  peculiar  nature  of  the  bnigain  or  fonm  on  guaranties,  see  18  Johns.  12;  17  iohna. 

contract,  none  ia  essential  to  complete  the  cause  396, 134;  1  Hall  648. 
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-  II  ■     nil  _  .  I  — 

hath  paid  [4^.,  mid  count  averring  demand  vpan  E.  JP.,  and  notice  to  de- 
fendant ef  mmpaymtnt  of  note^  and  common  counte,"] 


3.  On  a  Cfuaranty  in  consideration  that  the  Plaintiff  tvouU  let  a  House 
to  a  third  person^  the  Defendant  would  be  answerable  for  the  Rent, 

For  thai,  whereas,  heretofofe,  to  wit,  on  [&c.]  at  [AcJ]^  in  aonstderation  thai 
the  plaintiff',  at  the  request  of  the  defendant,  wonld  demise  and  lot,  to  one  T. 
8.,  a  certain  nMseuage  or  dwelling  hooae,  with  the  appurtenaaoes,  of  the  plain- 
tiff, to  boM  the  sane  to  said  T,  S*  as  tenant  thereof  to  the  plaintiff  iiooi  the 
day  of  «— —  in  the  year  ^  nntil  the  ■  day  of  — -  in  the  year 
at,  and  under  a  certain  rent,  to  wit,  the  rent  of  — —  d^^rs  per  annum, 
payable  qnarteriy,  to  wit,  cm  [A;c.],  he,  the  defendant,  nndertook,  and  then  and 
there  promised  the  plaintiff,  that  if  the  said  T.  8.  should  not  pay  the  said  rent, 
he,  the  defendant,  would  pay  the  same  to  the  plaintiff;  and  the  plaintiff  avers 
that  he,  accordingly,  then  and  there  let  the  said  tenements  to  the  said  T,  8.,  on 
the  terms  aforesaid,  and  that  under,  and  by  virtue  of  the  said  demise  the  said 
T.  8.  there  held  and  enjoyed  the  said  messuage  or  dwelling  house,  with  the 
appurtenances,  as  tenant  thereof  to  the  plaintiff,  for  a  long  space  of  time,  to 

wit,  from  the  —  day  of  —  in  the  year  aforesaid,  until  and  upon  the 

day  of in  the  year ,  and  that  then,  to  wit,  on  the  day  and  year  last 

aforesaid,  a  large  sum  of  money,  to  wit,  — -  dollars,  of  the  rent  aforesaid, 
became,  and  was  then  due  and  payable,  from  the  said  T.  8.,  to  the  plaintiff; 
and  although  tlie  said  T.  8.  hath  not,  although  then  and  there  requested  by  the 

plaintiff  so  to  do,  paid  the  said  sum  of dollars,  or  any  part  thereof,  to  the 

plaintiff,  whereof  the  defendant  afterwards,  to  wit,  on  [&c.]  at  [Slc]  had  no- 
tice, and  was  then  and  there  requested  by  the  plaintiff  to  pay  him  the  last 
mentioned  sum,  yet  the  defendant,  not  regarding  his  said  promise,  hath  not 
paid  the  same,  or  any  part  thereof.  [j>^dd  common  counts,  and  breach^  sec 
ante^p.  216,  217.] 


4.  On  Defendants  promise  to  pay  the  debt  of  a  third  person  in  consid" 

eration  that  Plaintiff  would  not  sue  him.  (c) 

For  that,  whereas,  one  E.  F.,  before,  and  at  the  time  of  the  making  of  the 
promise  of  the  defendant  next  mentioned,  was  Indebted  to  the  plaintiff  in  a 
certain  sum  of  money,  to  wit,  ——  dollars,  [state  enough^"]  to  wit,  at  f&c]. 


(f )  Tbc  form  ante,  p.  276,  may  readily  be  adap-  twit  taking  care  to  aver  llic  default  of  llie  third 
ted  to  a  declaration  for  not  paying  the  debt  of  party,  notice  and  request  to  defendant,  &c. — See 
tBOther  ia  coittideratioa  of  fori>earin^  a  pending    next  form. 
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and  thereupon  h«retofore,  to  Wit,  on  [Ac.]  at  [jteJ^^  m  eonsideratton  of  the 
premises,  and  that  the  plaitttiff,  at  the  leqneat  of  Uie  defendant,  wqvM.  fiwbear 
and  give  time  to  (he  said  E.  F.  for  the  payment  of  the  said  sum  of  monej, 
until  the  — —  day  of  — —  then  next,  [as  the  east  may  ^,]  he,  the  defendant, 
undertocdL,  and  then  and  there  pnmiised  the  phuntiff,  to  be  anawenbie  to  him 
for  the  payment  of  the  said  sum  of  —  ddObrs,  and  to  pay  him  the  same  on 
the  said  — «—  day  of  — »-  then  next,  in  ease  the  said  £•  F.  should  then  mi^e 
defltak  in  payinf  the  same;  and  the  plaintiiF  aven  that  he,  eonfiding  in  the 
said  promise  of  the  defendant,  did  there  foihear,  and  gire  time  to  the  said  E. 
F.,  for  the  payment  of  the  said  sumof  money,  until  the  said  day  of  — •»-« 

A.  D.  ,  hot  that  the  said  E*  F.,  although  he  was  atorwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  at  the  county  aforesaid,  and  afterwards,  requeai- 
ed  hy  the  plaintiff  so  to  do,  halh  not,  as  yet,  paid  the  said  sum  of  money,  or  any 
part  thereof,  to  the  plaintiff,  but  hath  dierein  made  defeoH,  whereof  the  defend- 
ant then  and  there  had  notice,  and  was  then  and  there  requested  by  the  plaintiff 
to  pay  the  said  sum,  bat  the  defendant  hath  not  paid  the  same,  or  any  part 
thereof.    [Add  common  eounis^  <m/e,  p.  210,  217.3 


5.  On  a  promise  to  pay  Debt  and  Costs,  in  consideration  tjiat  Plaintiff 
would  suspend  proceedings  on  a  toarrant  of  Attorney,  which  a  third 
person  had  given  him.  (c) 

For  that,  whereas,  before  and  at  the  time  of  making  the  promise  of  the 
defendant,  hereinaAer  mentioned,  one  C.  T.  was  indebted  to  the  plaintiff  in  a 
large  sum  of  money,  to  wit,  — — —  dollars,  for  the  recovery  of  which  [the  plain- 
tiff had  commenced  an  action  against  the  said  C.  V.  in  the  Court  of  Common 

Pleas  of county,  and  in  which  action]]  the  said  C.  V.  had  signed  and 

given  to  the  plaintiff,  a  warrant  of  attorney  and  cognovit  for  the  confession  of 
judgment,  for  the  said  debt  of  —  dollars,  together  with  the  costs  of  the 
action,  at  a  certain  time,  therein  mentioned,  and  now  elapsed ;  and  before  the 
making  of  the  promise  of  the  defendant,  the  said  C.  V.,  having  made  default 
in  payment  of  the  said  sum  of  — -^  dollars,  at  the  time  specified  in  the  said 
warrant  of  attorney  and  cognovit,  he,  the  plaintiff,  was  about  to  take  proceed- 
ings on  the  said  warrant  of  attorney  and  cognovit,  and  thereupon,  heretofore,  to 
wit,  on  [&c*]  at  [&c.],  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  consent  to  suspend  proceedings  against  the  said  C.  V.  on  the 
said  warrant  of  attorney  and  cognovit,  he,  the  defendant,  undertook,  and  then 
and  there  promised  the  plaintiff, ,  to  pdy  to  him  tbe  sum  of  —  dollars,  on 


(c)  See  14  Eng.  C.  L.  Rep.  69.    Sec  form  on  Chancery,  upon  a  promise  to  pay  him  a  debt  due 

a  promise  to  give  a  bill  for  10».  iu  tlie  puuml,  if  to  the  estate  from  a  third  person,  in  considcralioa 

plaintiff  would  discharge  bis  debtor  out  of  cus*  of  forbearance ;  21  £ng.  C.  L.  Kep.  201. 
tody  ^  27  Eog.  C.  L.  Rep.  211  j  by  a  receiver  ia 
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Giwraaliet. 


aecouai  of  tbe  said  debt,  on  the  —  day  of  ~—  then  next;  and  the  plaintiff 
aveis,  that  he,  the  plaintiff,  did  consent  to  suspend,  and  did  suspend,  all  further 
proceedings  against  the  said  G,  V.  on  the  said  warranty  of  attorney  and  cogno- 
vit; and  that  the  said  G.  V.  hath  not,  although  afterwards,  to  wit,  on  \jkc,']  at 
[Ac],  lequesled  by  the  plaintiff  so  to  do,  paid  to  him  the  said  sum  of dol- 
lars, or  any  part  thereof,  of  all  which  premises  the  defendant  then  and  there 

had  notice,  and  was  requested  by  the  plaintiff  to  pay  him  the  said  sum  of 

dolbrs,  but  tbe  defendant  hath  not  paid  the  same,  or  any  p^rt  thereof.  [Jldd 
aeanmi  siaiedf  and  breach^  in  not  paying  the  ««last  mentioned"  xum,  ^c,  as 
mUe,  p.  316,  217.] 


6.  On  a  promise  to  pay  the  Debt  of  another,  in  comideraiion  that 
Plawtiff  would  give  t^  a  Uen  on  Goods  which  he  held  as  a  secur 
rUy.{i) 

For  that,  whereas,  before  and  at  the  time  of  the  making  of  the  defendant's 
promise  hereinafter  mentioned,  one  G.  M.  was  indebted  to  the  plaintiff  in  a 
certain  sum,  to  wit,  the  sum  of  — —  dollars,  and  the  plaintiff  had  in  his  pos- 
session certain  goods  of  the  said  G.  M.,  to  wit,  [A^c],  of  great  value,  to  wit, 
—  dollars,  which  he  lawfully  held  as  a  pledge  or  security,  and  upon  which 
he  had  a  lien,  for  the  payment  of  the  said  sum  of  dollars;  that  thereupon, 

heretofore,  to  wit,  on  [&C.3  at  ^^•]9  in  consideration  that  the  plaintiff,  at  the 
defendant's  request,  would  relinquish  and  give  up  the  possession  of  the  goods 
to  the  said  G.  M.,  and  would  abandon  and  forego  his  said  lien  thereon,  the 
defendant  undertook,  and  then  and  there  promised  the  plaintiff,  to  see  him  paid 
the  said  sum  of  —  dollars,  within  three  months  from  that  time ;  and  the 
plaintiff  avers,  that  he,  the  plaintiff,  confiding  in  the  defendant's  promise,  did 
then  and  there  relinquish,  and  give  up  the  possession  of  the  goods,  to  the  said 
G.  M.,  and  did  abandon  and  forego  his  said  lien  thereon,  and  although  the  said 
three  months  have  elapsed,  and  the  said  G.  M.  afterwards,  to  wit,  on  Q&c]  at 
[d&c],  was  requested  by  the  plaintiff  to  pay  him  the  said  sum  of  ■  ■■  dollars, 
yet  the  said  6.  M.  hath  not  paid  the  same,  or  any  part  thereof,  of  all  which 
the  defendant  afterwards,  to  wit,  on  [&c.3  at  [^0  ^^  notice,  and  was  then 
and  there  requested  by  the  plaintiff  to  pay  him  the  same,  yet  the  defendant 
hath  not  paid  the  said  sum  of  — — -  dollars,  or  any  part  thereof,  and  the  same 
is  due  and  in  arrear.     \jSdd  account  stated^  and  breach^  as  ante,  p,  216,  217.] 


{d)  At  to  Ike  <*fliect  of  the  Statute  of  Frauds  oo  this  contfact,  lee  Chh.  jun.  Coatr.,  5  Am.  ed. 
611  to  615. 
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Hire. 


8eC.   XXIV.      HIRE. 

1 .  For  not  taking  Cart  of  Hotisehold  Furniture  let  to  Hire  to  Defend- 
ant, 

Commencemeni  us  anie^  p.  181  to  I88.3  For  that,  whereas,  heretofore,  to 
wit,  on  [&C.3  at  [d&c.^*  in  consideration  that  the  said  plaintiff,  at  the  request 
of  the  defendant,  had  let  to  hire,  and  deliTered  to  the  defendant,  certain  house- 
hold furniture,  goods,  and  chattels,  to  wit»  [^e.f  enumerate  the  articles,']  of  the 
plaintiff,  of  great  ralue,  to  wit,  of  the  value  of  —  dollars,  to  be  had  and 
used  by  the  defendant,  for  a  certain  time  in  that  behalf  agreed  upon,  by  and 

between  the  plaintiff  and  the  said  defendant,  to  wit,  from  — —  to ^  he, 

the  said  defendant,  undertook,  and  promised  to  take  due  and  proper  care  of  the 
said  household  furniture,  goods,  and  chattels,  and  to  redeliver  the  same  to  the 
plaintiff  at  the  expiration  of  the  time  for  which  the  same  were  so  let  to  hire, 
as  aforesaid,  and  although  the  defendant  then  and  there  had  and  received  the 
said  household  furniture,  goods,  and  chattels,  of  and  from  the  plaintiff,  for  the 
purpose  aforesaid,  and  although  the  time  for  which  the  same  were  so  let  to 
hire,  as  aforesaid,  hath  long  since  elapsed;  yet  the  defendant  did  not,  nor 
would,  take  due  and  proper  care  of  the  said  household  furniture,  goods,  and 
chattels,  or  at  the  expiration  of  the  time  for  which  the  same  were  so  let  to  hire, 
as  aforesaid,  or  at  any  time  aderwards,  redeliver  the  same,  or  any  part  thereof, 
to  the  plaintiff,  (although  he  was  afterwards,  to  wit,  on  [Ac]  at  [&c.]],  afore- 
said, requested  by  the  plaintiff  so  to  do,)  but  on  the  contrary  thereof,  he,  the 
said  defendant,  took  so  little  care  of  the  said  household  furniture,  goods,  and 
chattels,  that  by  and  through  the  mere  negligence  and  carelessness  of  the  said 
defendant  in  this  behalf,  a  great  part  of  the  said  household  furniture,  goods,  and 
chattels,  to  wit,  [^c,  here  specify  them,"]  of  the  plaintiff,  of  great  value,  to  wit, 
dollars,  at  [Ac],  became,  and  were,  wholly  lost  to  him,  the  said  plain- 
tiff, to  wit,  at  [Ac],  aforesaid.  [_7Tte  second  or  other  special  counts  in  a 
case  of  this  nature,  frequently  vary;  it  may  be  advisable,  in  general,  to  add 
a  count  stating  a  delivery  to  the  defendant,  to  be  used  generally,  and  not 
stating  tliut  he  had  the  use  of  them  for  any  particular  purjwse  or  time,  atid 
confining  the  promise  and  breach  merely  to  the  care  of  the  goods.  If  there 
be  any  demand  for  the  tue  of  the  furniture,  add  the  common  cowU  below, 
and  breach."] 


2.  Against  the  Hirer  of  Goodsy  for  the  price  of  hire  thereof 

Commencement  as  ante,  p.  216,  to  the  asterisk.]  For  the  use  and  hire  of 
goods  and  chattels,  [or  "horses,  carriages,  and  goods,"]  by  the  plaintiff,  then 
and  there  let  to  hire  to  the  defendant,  and  at  his  request,  and  by  him  accord- 
ingly had  and  used;  and  in  [Md  common  counts,  ante, p.  2J6,  217.] 
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3.  gainst  the  Hirer  of  Goods,  for  Carelessness. 

For  that*  whereas^  heretofore,  to  wit,  on  [&c.]  at  [&».],  in  consideration 
that  the  plaintiff,  at  the  defendant's  request,  had  let  to  hire,  and  delivered  to 

hinif  [^tL  certain  horse,**  or  ^'eertain  goods,  to  wit, *']  of  great  value,  to 

wit,  -*-«•  dollars,  to  be  used  by  the  defendant  in  that  behalf,  for  reward  to  the 
plaintiff,  he,  the  defendant,  undertook,  and  then  and  thefre  promised  the  plain- 
tiff, to  use  the  said  [[horse]  in  a  careful,  moderate,  and  reasonable  manner, 
under  the  said  letting  to  hire,  and  to  take  due  and  proper  care  thereof,  whilst 
he,  the  defendant,  had  the  same  on  hire,  as  aforesaid;  and  although  the  defend- 
ant then  and  there  had  the  said  [[horse]  cm  hire,  on  the  terms  aforesaid,  yet  the 
deifendant  disregarded  his  said  promise  in  this,  to  wit,  that  he  did  not,  nor 
would,  use  the  said  [horse]  in  a  earaful,  moderate,  or  reasonable  manner,  under 
the  said  letting  to  hire,  and  then  and  there  used  the  same  in  a  careless,  immod- 
erate, unreasonable,  and  improper  manner;  and  the  defendant  further  disre- 
garded his  said  promise  in  this,  to  wit,  that  he  did  not,  nor  would,  take  due  or 
proper  care  of  the  said  [[horse]  whilst  he  had  the  same  on  hire,  as  aforesaid, 
to  wit,  at  [[&c.];  and  the  defendant,  during  that  time,  to  wit,  on  the  day  and 
year  aforesaid,  at  said  county,  therein  made  default,  and  behaved  and  conducted 
himself  carelessly  and  improperly  in  that  behalf;  and  by  reason  of  the  several 
premises  the  said  ([horse]  then  and  there  became,  and  was,  and  is,  greatly 
injured  and  lessened  in  value,  and  rendered  of  little  or  no  use  to  the  plaintiff. 
To  the  plaintiff's  damage  of  dollars,  and  therefore  he  brings  his  suit,  iic. 

Sec.  XXV.    nonsEincAT.  (e) 

Cknameneement  as  ante^p.  216,  /o  the  asterisk.']  For  horsemeat,  stabling, 
care,  and  attendance  by  the  plaintiff,  then  and  there  provided  and  bestowed  in 
and  about  the  feeding  and  keeping  of  divers  horses,  mares,  geldings,  and  catde, 
for  the  defendant;  at  his  request,  and  in  [ji^dd  common  counts  and  breach^  as 
an/f,ji.  216,  217.] 

Sac.  XXVI.      HVSBAMP  AHD  WIVB, 

1.  Dedaraiion  by  them  for  Ooods  soli,  tfc.^  by  the  Wife  before  Mar- 
riage, {g) 

Commeneemeni  as  ti«ua/,  see  anie^  p.  103.]  For  that,  whereas,  the  defend- 
ant, whibt  the  said  E.  was  unmarried,  to  wit,  on  [[^e,,  any  day  before  the 
marrimge^  at  [[^t]  was  indebted  to  the  said  E.,  in  — —  dollam,  for  goods 
then  and  there  sold  and  delivered  by  the  said  E.  to  the  defendant,  at  his  re- 

(e)  See eauU^Bse, IV. p.S90.  {g)  See, in fwerel, ame, ]>. IS9. 
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quests  [sUUe  any  other  debt  in  the  same  manner^  and  ia  ■  doUarSt  for 

money  found  to  be  due  from  the  defendant  to  the  said  £•  upon  an  account  then 
and  there  stated  between  ^m ;  and  the  defendant,  m  conaideration  of  the 
premises,  whibt  the  said  E.  was  unmarried,  to  wit,  on  the  day  and  year  afore- 
said, at  the  county  aforesaid,  promised  the  said  £U  (A)  to  pay  the  said  moneys  on 
request;  yet  the  defendant  hath  not  paid  the  said  moneys,  or  any  part  thereof, 
to  the  said  E.  wliiist  she  was  unmarried,  or  to  the  plaintiffs  or  either  of  them, 
since  their  intermarriage.    To  the  damage  of  the  phiintifls  of  '  dollars, 

and,  therefore,  they  bring  their  suit,  ^c. 


2.  Dedaratian  against  Husband  and  Wiftf  for  Goods  sold  to  her,  tfc 

before  Marriage,  (i) 

Commeneemeni  ante^  p.  193.]    For  that,  whereas,  the  said  E.,  whilst  she 

was  unmarried,  to  wit,  on  [jSlc.']  at  [&.C.3,  was  indebted  to  the  plaintiff  in 

dollars,  for  goods  then  and  there  sold  and  delivered  by  the  plaintiff  to  the  said 
E.,  at  her  request;  and  in  [state  any  other  debt  and  account  stated  with  Iter;"] 
and  Uie  said  E.  whilst  she  was  unmarried,  to  wit,  on  the  day  and  year  afore- 
said, at  the  county  aforesaid,  in  consideration  of  the  premises,  promised  (A)  the 
plaintiff  to  pay  him  the  said  moneys  on  request;  yet  the  said  E.,  whilst  she 
was  unmarried,  did  not  pay,  nor  have  the  defendants,  nor  hath  either  of  them, 
since  their  intermarriage,  paid  the  said  moneys,  or  any  part  thereof,  to  the 
plaintiff's  damage  of  —  dollars ;  and,  therefore,  he  brings  his  suit,  ^c. 

Sec.  XXVII.    indbknitt.  (/) 

1.  By  the  Acceptor  of  an  Accommodation  Bill  against  the  Party  for 
whose  use  he  accepted  it,  for  not  indemnifying  him. 

For  that,  whereas,  heretofore,  to  wit,  on  [^c,  date  of  the  bill^]  at  [^c],  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would  accept, 
for  his  accommodation,  a  certain  bill  of  exchange,  in  writing,  bearing  date  the 
day  and  year  aforesaid,  and  made  and  drawn  by  the  defendant  <m  the  plaintiff. 


{h)  As  to  9ddmg  a  coiml  on  a  promise  to  the  83.    The  law  impHa  a  promise  of  iademaitj  by 

plaintilTs  to  pay  the  debt  to  the  wife  dum-aoia,  see  a  prineipal  to  his  surety.    The  common  oooat  for 

ante,  p.  253.  money  paid  suffices  as  regards  the  pDDcipal  debt 

(t)  See  anie,  p.  70,  71.    Against  husband  and  paid ;  but  to  recover  consequential  damages  or 

wife  on  a  bill  of  exchange,  anU,  p.  253.  costs,  the  declaration  must  be  special.    As  lo  the 

{i)  Apromisebyhuobandaiidwife,4^«ai>-  right  to  reeover  costs  paid  and  iacomd  by  the 

riage,  cannot  be  laid,  amU,  p.  263.  surely,  see  Chit.  jr.  Contr.,  5  Am.  ed.  Mi,  505}  9 

(0  As  to  contracts  of  indemnity,  see  Theo-  Johns.  131;  1  Pet.  350;  17  Eng.  C.  L.  Rep.  457; 

bald's  Principal  and  Surety;   Chit.  Jr.  Contr.,  5  4  TannL  464;  19  Eng.  C.  L.  Rep.  338;  16  Johns. 

Am.  ed.516;  8  Wevl. 468;  9 Cowni  1M$ 4 Pick.  70;  2  Wend. 481;  2 MeCoid 469. 
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\     and  whereby  the  plaintiif,  -*—  months  after  the  date  thereof,  reque8te4  the  defend* 

ant  to  pay,  to  the  order  of  the  defendant,  the  sam  of dollars,  as  for  value  receiv- 

ed,  and  would  deliver  the  same,  so  accepted,  to  the  defendant,  in  order  that  he,  the 
defendant,  might  negotiate  or  use  the  same  for  his  own  proper  use  and  benefit,  he, 
the  defendant,  undertook,  and  then  and  there  promised  the  plaintiff,  to  indemnify 
and  save  harmless  the  plaintiff  from  any  loss  or  damage  for,  or  by  reason  of,  his 
acceptance  of  the  said  biU,  as  aforesaid ;  and  the  plaintiff  avers,  that  he,  confiding 
in  tiie  said  promise  of  the  defendant,  did  aAerwards,  to  wit,  on  the  day  and 
year,  and  at  the  county  aforesaid,  accept  the  said  bill,  and  deliver  the  same,  so 
accepted,  to  the  defendant,  for  his  accommodation  and  for  the  purpose  afere^ 
said ;  and  although  the  bill,  so  accepted  as  aforesaid,  was  afterwards,  to  wit,  on 
the  day  and  year,  and  at  the  county  aforesaid,  negotiated  by  the  defendant  for 
the  purpose  aforesaid ;  yet  the  defendant,  not  regarding  his  said  promise,  did 
not,  nor  would,  indemnify  or  save  harmless  the  plaintiff  from  any  loss  or  darn* 
age  for,  or  by  reason  of,  his  acceptance  of  the  said  bill  as  aforesaid,  but  therein 
made  default  in  this,  to  wit,  that  the  plaintiff,  as  such  acceptor  of  the  said  bill, 
as  aforesaid,  afterwards,  to  wit,  on  [&c.]  at  [&c.]  was  called  upon  and  forced, 
and  obliged  to  pay,  and  did  then  pay,  to  one  ,  the  holder  thereof,  the  said 

sum  of  money  in  the  said  bill  specified,  together  with  certain  interest  thereon, 
and  the  costs  of  a  certain  action  before  tlien  brought,  in  the  Court  of  Common 
Pleas  of  ■  county,  on  the  said  bill,  by  the  said  — —  against  the  plaintiff,  in 
tlte  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  '  dol- 
lars, and  thereby,  also,  the  plaintiff  sustained  and  incurred  divers  costs  and  ex- 
penses, to  wit,  to  the  amount  of  — ^  dollars,  in  and  about  the  defending,  set- 
tling, and  putting  an  end  to,  the  said  action ;  and  by  means  of  the  said  several 
premises,  the  plaintiff  hath  been  and  is  damnified  to  the  amount  of  the  said 
several  moneys,  to  wit,  at  [&c.]  [Jldd  common  eotmts  and  breach^  antt^  p. 
210,  217.] 


2«  Declaration  wpon  the  Defendani^s  promise  to  indemnify  the  Plaiaiiff^ 
if  he  would  defend  an  action  brought  against  him  for  money y  in  which 
the  Defendant  claimed  an  interest. 

For  that,  whereas,  before  the  making  of  the  promise  and  undertaking  of  the 
defendant,  hereinafter  next  mentioned,  a  certain  person,  to  wit,  one  G.  Y.,  had 
deposited  in  tlie  hands  of  the  plaintiff  a  large  sum  of  foreign  money  of  great 
value,  to  wit,  of  the  value  of  — «-  dollars,  of  lawful  money  of  the  United 
Stales,  and  afterwards,  and  before  the  making  of  the  promise  and  undertaking 
of  the  defendant,  hereinafter  next  menticmed,  the  plaintiff,  at  the  vequest  of  the 
defendant,  had  delivered  to  him  the  said  sum  of  money,  of  the  said  G.  Y.,  the 
defendant,  then  claiming  the  same,  and  the  plaintiff  not  knowing  to  whom  the 
same  belonged,  and  before  the  making  of  the  promise  of  the  defendant,  herein- 
after next  mentioned,  the  said  G.  Y.  had  threatened  to  commence  an  action  at 
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law  against  hinif  the  plaintiff,  for  the  recovery  of  the  said  sam  of  money,  and 
thereupon,  aftei  wards,  to  wit,  on  [dz^.3  at  [^.J,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would  defend  any  action  which  the  said 
G.  Y.  should  commence  against  him  for,  or  on  account  of,  the  said  sum  of 
money,  the  defendant  undertook,  and  then  and  there  promised  the  plaintiff  to 
save  liim  harmless  from  the  consequences  of  the  said  action;  and  the  plaintiff 
avers,  that  the  said  G.  Y«  afterwards,  and  before  the  commencement  of  this 
suit,  to-  wit,  on  \jSlc.']  at  [[^c],  did  bring,  and  prosecute  an  action  against  the 
said  plaintiff  in  the  Court  of  Common  Pleas  of  —  county,  for  the  recovery 
of  the  said  sum  of  money  whereof  the  defendant  then  and  there  had  notice : 
and  although  the  plaintiff  did,  with  the  privity  and  consent  of  the  defendant, 
and  to  the  best  of  his  ability  and  power,  defend  the  said  action  or  suit,  yet 
such  proceedings  were  afterwards  had  in  the  said  suit,  that  the  said  G.  Y.  af- 
terwards, and  before  the  commencement  of  this  suit,  to  wit,  in  '  term,  in 
the  year  — — ,  by  the  consideration  and  judgment  of  the  said  Court,  re- 
covered against  the  plaintiff  in  the  said  Court,  in  the  aforesaid  action,  at  the 
suit  of  him,  the  said  G.  Y.,  damages  to  a  large  amount,  to  wit,  the  amount  of 
—  dollars  ;  and,  thereupon,  afterwards,  to  wit,  on  {jSccJ]  at  [[^.],  a  certain 
writ  of  execution,  called  a  fieri  et  levari  facias,  issued  out  of  the  clerk's  office  of 
the  said  Court  of  Common  Pleas,  upon  the  said  judgment,  directed  to  the 
sheriff  of  —  county,  by  which  said  writ,  the  State  of  ^io  commanded  the 
said  sheriff,  [^Here  recite  the  torU^']  and  afterwards,  to  wit,  on  [^c]  at  [^.] 
the  plaintiff,  in  order  to  prevent  his  property  from  being  taken  on  said  execu- 
tion, was  forced  and  obliged  to  pay,  and  did  then  and  there  necessarily  pay,  the 
said  sum  of  '  dollars,  so  recovered  by  the  said  G.  Y.,  as  aforesaid,  and 
also  the  sum  of  —  dollars,  for  poundage,  and  officers'  fees,  and  other  ex- 
penses, upon  and  in  respect  of  the  said  writ*  And  the  plaintiff  was  also,  by 
means  of  the  premises,  put  to  other  great  charges  and  expenses  of  his  moneys, 
amounting  to  a  large  sum,  to  wit,  to  the  sum  of  -— ^  dollars,  in  defending  and 
setding  the  said  action,  and  was,  and  is,  by  means  of  the  premises,  otherwise 
greatly  damnified,  to  wit,  at  [SicJ]  To  the  plaintiff's  damage  of  ■  dollars, 
and,  therefore,  he  brings  his  suit,  &c. 


3.  Asiumpsit  at  the  ndt  of  a  Sheriffs  upon  a  Promise  to  indemnxfy  him 
\f  he  would  sell  Goods  under  a  fieri  facias,  fyc,  issued  by  Defendant, 
such  Goods  being  claimed  by  a  third  person ;  shounng,  that  in  conse^ 
quence  of  the  sale,  the  latter  recovered  against  the  Sheriff  m  trover, 
and  the  Plaintiff  was  thereby  damnified. 

Commencement^  ante,  181  to  188.]  For  that,  whereas,  before  the  making 
of  the  defendant's  promise  hereinafter  mentioned,  to  wit,  on  [&c.]  at  [&c.], 
the  defendant  caused  to  be  issued  out  of  the  clerk's   office  of r-  of 
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—  county  aforesaid,  a  certain  writ  of  execution,  called  a  fieri  et  levari 

facias,  directed  to  the  sheriff  of county,  by  which  said  writ,  the  State 

of  Ohio  commanded,  []&c.,  set  oiU,  ^c,  as  post,  p.  515,]  and  which  said 
writ,  before  the  making  of  the  promise  of  the  defendant  hereinafter  next  men- 
*  tioned;  was  delivered  to  the  plaintiff,  who,  then  and  afterwards,  was  sheriff 
of  the  said  county  of  ,  in  due  form  of  law  to  be  executed  ;  and,  whereas, 

under  and  by  virtue  of  the  said  writ,  the  plaintiff,  as  said  sheriff,  before  the 
making  of  the  promise  of  the  defendant  hereinafter  next  mentioned,  had,  at 
the  defendant's  request,  heixed,  and  taken  in  execution,  and  was  \hei  in  posses- 
sion of  certain  goods  and  chattels,  to  wit,  [describe  them  as  in  trover,']  as 
being  the  proper  goods  and  chattels  of  the  said  E.  F.,  subject  and  liable  to  be 
taken  in  execution,  under  and  by  virtue  of  said  writ ;  and  which  said  goods 
and  chattels,  before  the  making  of  the  defendant's  promise,  hereinafter  next 
mentioned,  had  been  and  were  claimed  and  demanded  of  the  plaintiff  by  one 
H.  S.,  as  being  tlie  proper  goods  and  chattels  of  the  said  H.  S.,  whereof  the 
defendant  then  and  there  had  notice ;  and  thereupon,  heretofore,  to  wit,  on 
[Sicy  at  [&c.],  in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the 
defendant's  request,  would  proceed  to  sell  the  said  goods  and  chattels,  under 
and  by  virtue  of  the  said  writ,  in  order  to  levy  thereout  the  moneys  aforesaid 
mentioned  in  the  said  writ,  and  directed  to  be  levied  as  aforesaid,  he,  the  de- 
fendant, undertook,  and  then  and  there  promised  the  plaintiff,  to  indemnify  and 
save  harmless  him,  the  plaintiff,  from  and  against  the  aforesaid  claim  of  the 
said  H.  S.,  and  from  or  against  any  loss  or  damage  which  he,  the  plaintiff, 
should  or  might  sustain  in  consequence  thereof,  [and  to  join  in  a  bond  of  in- 
demnity with  another  person,  to  be  approved  of  by  the  plaintiff,  and  deliver 
the  same  to  the  plaintiff  for  the  purpose  aforesaid.]  And  the  plaintiff  avers 
that  he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit, 
on  [^-c],  at  [&c.]],  [sell  the  said  goods  and  chattels,  under  and  by  virtue  of  the 
said  writ,  in  order  to  levy,  and  did  thereby  and  thereout  levy  the  said  money, 
in  the  said  writ  mentioned,  or  "  proeeed  to  get  the  said  goods  and  chattels  ap- 
praised, and  the  same  were  accordingly  then  and  there  appraised  under  and  by 
virtue  of  Uie  said  writ,  for  the  purpose  aforesaid  ;  and  that  the  plaintiff  would 
have  proceeded  to  the  sale  thereof,  but  that  the  said  H.  S.,  in  order  to  prevent 
such  sale,  did  afterwards,  to  wit,  on  [&c.],  at  [&c.],  pay  and  satisfy  the  moneys 
mentioned  in  the  said  writ,  and  directed  to  be  levied  as  aforesaid,"]  which 
were  then  and  there  paid  over  to,  and  received  by  the  defendant;  and  the 
plaintiff,  in  fact,  further  saith,  that,  afterwards,  to  wit,  on  [&c.],  at  [&c.],  the 
said  H«  S.,  by  reason  of  the  premises,  impleaded  the  said  plaintiff  in  the  Court 
of  Common  Pleas  of  said  county  of——,  in  an  action  on  the  case  for  the  con- 
version of  the  said  goods  and  chattels  by  the  said  ievy  [and  sale] ;  and  such 
proceedings  were  thereupon  had  in  the  said  Court,  that  the  said  H.  S.,  after- 
wards, to  wit,  on  [dbc],  by  the  consideration  and  judgment  of  the  same  Court, 
recovered,  on  the  same  plea,  against  the  plaintiff,  the  value  of  the  said  goods 
and  chattels,  on  occasion  of  the  said  levy  [aad  sale,]  and  the  costs  of  the  said 
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H.  S.  ia  that  behalf,  that  is  to  say,  —  dollars,  for  his  damages,  which  he  had 
sustained,  as  well  by  reason  of  the  premises,  as  for  his  costs  and  charges  by 
him,  about  his  suit  in  that  behalf  expendodt  whereof  the  plaintiff  was  convict- 
ed, as  by  the  record  and  proceedings  thereof,  remaining  in  the  said  Court,  folly 
appears.  And  the  plaintiff  was  also,  by  means  of  the  premises,  put  te  other ' 
great  charges,  costs,  and  expenses,  amounting  to  a  large  sum,  to  wit,  the  sum 
of  dollars,  in  defending  the  said  acjtion,  by  means  of  which  said  several 

premises,  he  the  plaintiff,  as  such  officer  as  aforesaid,  afterwards,  to  wit,  on 
[&c.3«  at  ^&c.],  was  forced  and  obliged  to,  and  did.  then  and  there  necessarily 
pay  and  satisfy  a  large  sum  of  money,  to  wit,  the  sum  of  —  dollars  afore- 
said ;  of  all  which  said  several  premises,  the  said  defendant  afterwards,  to  wit, 
on  [&c.[],  at  [&c.3»  last  aforesaid,  had  notice ;  yet  the  defendant  did  not,  nor 
would,  although  often  requested  by  the  plaintiff  so  to  do,  pay  the  said  sum 
of  dollars,  or  any  part  thereof  to  the  plaintiff,  and  thereby,  or  otherwise, 

indemnify,  or  save  harmless,  the  plaintiff  from  and  against  the  aforesaid  daim 
of  the  said  H.  S.,  or  fiom  and  against  the  aforesaid  loss  and  damage  which  he, 
the  said  plaintiff,  had  so,  as  aforesaid,  sustained  in  consequence  thereof,  [nor 
did,  nor  would,  the  defendant,  although  afterwards,  to  wit,  on  [&c.3)  &t  [^.3* 
requested  by  the  plaintiff  so  to  do,  join  in  a  bond  of  imdemnity  with  anotlier 
person,  and  deliver  the  same  to  the  plaintiff  for  tlie  purpose  aforesaid,]  but  to 
indemnify  or  save  harmless  the  said  plaintiff,  [or  to  join  in  and  deliver  such 
bond  of  indemnity  as  aforesaid,^  he  the  said  defendant,  hath  hitherto  wholly 
refused,  and  still  refuses  so  to  do.     [<Add  common  counts^  ante^p.  21 6.3 


4.  Upon  a  Verbal  Promise  to  save  Surety  in  a  Bond  harmless,  (m) 

For  that,  whereas,  the  defendant,  on  the  [&c.],  at  [&c.],  in  consideration  that 
the  plaintiff  would  then  and  there,  by  his  bond  or  writing  obligatory,  bearing 
date  the  day  and  year  aforesaid,  become  held  and  bound  as  surety  for  one  J. 
Bealls,  unto  A.  Andrus,  Esq.,  then  sheriff  of  the  county  of  ,  and  the  de- 

fendant in  this  cause,  in  the  penal  sum  of  five  thousand  dollars  (and  to  which 
said  bond  the  said  J.  Bealls  and  [naming  the  other  ohligors^  if  any,]  were 
also  joint  and  several  obligors)  to  be  paid,  [<Sz;c.,  describing  the  penal  part  of 
the  h(md^  and  to  which  said  bond  or  writing  obligatory,  was  to  be  underwrit- 
ten a  certain  condition^  that  if,  [&c.,  here  recite  the  condition  substantially^  as 
by  the  said  bond,  ^^profert^  of  the  bond  was  made^  btU  this  seems  unnecessary,] 
he,  the  said  defendant,  undertook,  and  then  and  there  promised,  that  he  would 
indemnify  and  save  harmless,  the  plaintiff,  from  and  against  all  damages,  costs, 
and  charges  which  he  might  sustain  or  be  put  to,  for  or  by  reason  of  his  be- 
coming security  as  aforesaid,  in  manner  aforesaid,  for  the  said  J.  Beall:  And  the 
said  plaintiff  then  and  there,  confiding  in  such  promise  and  undertaking  of  the 

{tn\  This  form  is  taken  from  6  Coweo,  225. 
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•aid  dofeadaat,  ia  manner  aforesaid,  made  to  the  plaiutifT,  did  then  and  there, 
in  consideration  thereof,  duly  execute  and  deliver  the  aforesaid  bond  or  writing* 
obligatory,  unto  the  said  A.  Andrus ;  and  the  said  plaintiff  in  fact  says,  that  [Aere 
state  w&en  and  in  what  manner  ike  plaintiff  was  damnified,  in  consequence 
of  becoming  surety ;  see  preceding  forms,']  of  all  which  the  said  defendant 
afterwards,  to  wit,  on  Q&c.]],  at  [&c.],  had  due  notice  from  the  said  plaintiff, 
[&LCi  su  preceding  form*    Jldd  common  counts,  ante,  p.  216.J 

^  Sbc  XXVII.    landlord  and  tenant. 

1.  Special  Declaration  by  a  Landlord  against  his  Tenant  for  nonpay- 
ment of  Rent^  the  Demise  not  being  under  Seal,  (w) 

For  that,  whereas,  heretofore,  to  wit,  on  [dbc],  at  (^&c.],  in  consideration  that 
the  plaintiff  at  the  request  of  the  defendant,  would  demise  and  let  to  him  a 
certain  messuage  or  tenement,  lands  and  premises,  with  the  appurtenances,  to 
bold  the  same  to  the  defendant  from  thence  for  one  year,  and  so  from  year  to 
year,  for  so  long  a  time  as  the  plaintiff  and  defendant  respectively  please,  [or 
"for  the  term  of  —  years  then  next,"]  at  and  under  a  certain  yearly  rent, 
to  wit,  the  yearly  rent  of  —  dollars,  payable  quarterly,  to  wit,  on  [Sec, 
stating  accurately  the  days  of  payment,']  he,  the  said  defendant,  then  and 
there  promised  the  plaintiff  to  pay  him,  during  the  said  tenancy,  the  said  yearly 
rent  or  sum  of  ■  dollars,  on  the  days  so  appointed  for  payment  thereof; 
and  the  plaintiff  avers,  that  he,  confiding  in  the  said  promise  of  the  defendant, 
did,  afterwards,  to  wit,  on  the  said  — -  day  of  ,  in  the  year  aforesaid,  at 

•aid  county,  demise  and  let  to  tlie  defendant  the  said  messuage  or  tenement, 
land,  and  premises,  with  the  appurtenances,  to  hold  the  same  to  the  defendant 
for  the  said  term,  and  at  and  under  the  said  yearly  rent,  to  be  paid  as  aforesaid, 
and  the  said  tenancy  continued  from  thence  hitherto,  [or  **  until  and  upon  the 

—  day  of A.  D.  — "];  and  although  afterwards  and  during  the  said 

tenancy,  to  wit,  on  [&c.],  a  large  sum,  to  wit,  — -  dollars,  of  the  rent  afore- 
said, for  two  quarters  of  a  year  of  the  said  tenancy  then  last  elapsed,  became 
and  was  due  and  payable  from  the  defendant  to  the  plaintiff,  yet  the  defendant 
hath  not  paid  the  said  last  mentioned  sura,  or  any  part  thereof.  [Md  account 
stated^  ^'C.f  and  breach^  ^  ^mte,  p.  217. 


2.  The  Common  Count  for  Use  and  Occupation,  (o) 

For  that,  whereas,  the  defendant,  on  [Sic],  at  [&c.],  was  indebted  to  the 
plaintiff  in  —  dollars,  for  the'^isc  and  occupation  of  [a  certain  messuage,  and 

tn}Sm  ant  form  and  notei.  *  Id.  fM,  9Bi',  8  I<1.  174;  6  Id.  37J;  17  Pet.  ]37i  4^ 

(«)  8m  Chit.  jr.  Contr.  6  Am.  ed.  370;  1  Wend.    Id.  20<^,  7  Wend.  109.    Either  assumpsit  or  debt 

IM}  6  Johaa.  46;  11  Pick.  1;  4  Ohio  Rep.  205}  3    lies ;  and  the  count  may  bo  used,  although  there 
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certain  lands  and  premises,  describe  the  premises  generally  according  to  lite 
fad  (;>)]  with  the  appurtenances,  of  the  plaintiff,  by  the  defendant,  at  his  request, 
(^)  and  by  the  sufferance  and  permission  of  the  plaintiff  for  a  long  time  held  and 
enjoyed;  and  in  [&c.,  account  staled^  4^c.,  and  breach^  as  anie^p.  217. 


3.  For  Uie  Rent  of  Lodgings,  (r) 

For  that,  whereas,  tlie  defendant,  on  [&e.[]9  at  [&c.3t  was  indebted  to  the 
plaintiff  in dollars,  for  the  use  and  occupation  of  certain  rooms  and  apart- 
ments, parcel  of  a  messuage  of  the  plaintiff,  by  the  defendant,  at  his  request, 
and  by  the  plaintiflf's  sufferance  and  permission,  for  a  long  time  held  and 
enjoyed.  [^If  furnished  lodgings,  add  "with  certain  furniture,  and  effects, 
and  chattels  of  the  plaintiff  therein,"]  and  in  [add  account  stated,  ^c,  and 
breach,  ante,  p.  210,  217.] 


4.  Against  a  Tenant^  for  not  keeping  the  Premises  in  Tenantable  Re- 
pair, {s) 

For  that,  whereas,  heretofore,  to  wit,  on  f&c],  at  [&c.],  in  consideration 
that  the  defendant,  at  his  request,  had  become  and  was  tenant  to  the  plaintiff  of 
a  certain  messuage  and  premises,  with  the  appurtenances,  of  the  plaintiff,  situ- 
ate in  said  county,  upon  and  subject  to  the  terms  that  the  defendant  should,  as 
such  tenant,  during  his  said  tenancy,  keep  the  said  tenements  in  tenantabit 
repair,  order,  and  condition,  the  defendant  then  and  there  promised  the  plaintiff 


were  a  special  written  demise;  and  wbethcr  a  being  unsigned,  was  void  under  the  Statute  of 
specific  rent  were  agreed  upon  or  not.  This  Frauds  as  regarded  the  duration  of  the  term.  If 
count  is  also  sustainable,  though  there  were  no  tliere  be  a  Uaatf  covenant  should  be  brought ;  and 
demist^  by  the  plaintiff'  to  the  defendant,  and  the  where  thero  is  a  spftcial  written  agreement  as  to 
title  of  the  former  accrued  from  the  defendant's  repairs,  the  declaration  should  be  grounded  there- 
landlord  pending  the  defendant's  tenancy,  and  the  on  5  see  Form  6.  As  to  the  liability  of  a  tenant 
defendant  has  not  attorned,  as  in  the  cetse  of  a  to  repair,  in  the  absence  of  an  express  covenant 
mortgagee,  or  a  trustee,  dtc. ;  I  T.  R.  378j  Doug,  or  agreement,  see  Co.  Lit.  57  a;  2  8aund.  368, 
279;  IG  East,  99;  8  Eng.  C.  L.  Rep.  275j  see  note  1;  Chit.  jr.  Contr.  6  Am.  ed.  335.  A  yeariy 
antef  p.  50,  note,  (52)^  tenant,  or  tenant  not  under  agreement  to  repair, 

ip)  The  local  situation  need  not  be  stated  3  6  is  only  boimd  impliedly  to  keep  the  prwnises  in 

East,  348}  3  Taunt.  123;  3  M.  &  Sel  380.  t«itantal4x  repair,  i.  e.  to  keep  the  premises  wind 

(7)  "At  his  reque^tf"  necessary  averment;  6  and  water  tight,  repair  broken  windows,  not. 

Conn.  1.  &c.,  to  prevent  injury  ;  id.    There  is  also  an  im* 

(r)  For  board  and  KKlging ;  afi/«,  p.  257.  plied  promise  to  use  the  premises  in  a  tenant-like 

(s)  This  was  the  form  of  declaration  in  Rich-  manner,  (see  next  form,)  which  should,  in  geneni, 

ardson  v.  Gifibrd  3  28  Eng.  C.  L.  Rep.  35.    It  was  be  added  as  a  second  count  in  cases  where  damr 

there  held  to  bo  applicable  to  a  case  where  the  age  has  been  wantmily  done.    It  suffices  in  the 

defendant  took  the  premises  by  written  agree-  case  of  a  tenant  holding  over,  on  the  ezpiralioa 

ment  for  three  years  and  a  quarter,  and  engaged  of  a  lease,  on  the  tefms  thereof,  to  deehue  in  the 

to  keep  them  in  good  repair  3  but  the  agreement  above  form. 
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to  keep  the  said  tenements  in  tenantable  repair,  order,  and  condition,  during  his 
aaid  tenancy ;  and  although  such  tenancy  continued  for  a  long  time,  to  wit, 
from  the  time  of  making  the  said  promise  hitherto,  [or  «« until  the  •— ^  day  of 
,  A.  D*  ""]  yet  the  defendant  did  npt,  nor  would,  during  such  tenancy, 

there  keep  the  said  tenements,  or  any  part  thereof,  in  tenantable  repair,  order, 
or  condition,  according  to  his  said  promise,  and  therein  made  default ;  and  the 
said  tenements  were  for  and  during  all  that  time  (and  still  are)  in  bad  and  un- 
tenantable repair,  order,  and  condition,  and  thereby  greatly  injured  and  lessened 
in  value,  to  wit,  at  [Sic^']  [See  nexifamtf  which  may  be  added  as  a  second 
count.'] 


5.  Far  not  %uing  the  Premises  in  a  tenant4ike  manner,  (r) 

For  that,  whereas,  heretofore,  to  wit,  on  £&c.]  at  [dtc],  in  consideration 
that  the  defendant  had  become  and  then  and  there  was  tenant  to  the  plaintiff  of 
a  certain  messuage  and  premises,  with  the  appurtenances  of  the  plaintiff,  he, 
the  defendant,  undertook,  and  then  and  there  promised  the  plaintiff,  to  use  the 
messuage  and  premises,  with  the  appurtenances,  in  a  tenant-like  and  proper 
nuinner,  for  and  during. the  continuance  of  the  said  tenancy ;  and  although  the 
said  tenancy  did  continue  a  long  space  of  time,  to  wit,  from  the  day  and  year 
last  aforesaid,  until  and  upon  [j^c.  or  '<  hitherto ''3'  y^^  ^e  defendant,  not  re- 
garding his  said  promise,  did  not,  nor  would,  during  the  continuance  of  the  said 
tenancy,  there  use  the  said  messuage  and  premises,  with  the  appurtenances,  or 
any  part  thereof,  in  a  tonant-like  and  proper  manner ;  and  the  defendant  from 
time  to  time  during  that  time,  so  improperly  behaved  and  conducted  himself  in 
that  behalf,  and  used  the  said  messuage  and  premises,  with  the  appurtenances, 
in  so  untenant-like  and  improper  a  manner,  that  by  reason  thereof,  the  said 
messuage  and  premises,  with  the  appurtenances,  then  and  there  became,  and 
were,  and  still  are,  ruinous,  dilapidated,  and  greatly  injured.  To  tlie  plaintiff's 
damage,  [jir^»] 


6.  On  a  written  demise,  determinable  on  a  notice  to  quit,  for  not  allowing 
the  Jjands  to  lie  fallow,  or  tnanuring ;  for  removing  manure,  and  yield- 
ing up  the  Lands  in  a  deteriorated  state,  fyc,  (u) 

For  that,  whereas,  heretofore,  to  wit,  on  [^.3  ^  [^c.],  by  a  certain  agree- 
ment then  made  between  the  plaintiff  of  the  one  part,  and  the  defendant  of  tlie 
other  part,  the  plaintiff  agreed  to  let,  and  the  defendant  agreed  to  hire  and 


(I)  This  form  is  founded  on  the  promise  implied    taining  special  clauses  as  to  repairs ;  see  9  En^. 
by  law,  see  mpra,  nole  (s) ;  and  applies,  aldiough    C.  L.  Rep.  84. 
liwre  be  a  special  agieemcBt  noi  under  seal,  con-       («)  See  nole  (r)  at  the  end  of  this  form. 
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take  certain  arable  and  other  lands  and  tenements  in  the  said  agreement,  partie- 
ularly  described,  to  hold  the  same  nnto  the  said  defendant,  from  the  [^.],  for 
the  term  of  three  years  thence  next  ensniag,  (determinable,  neTerthelesa,  in 
manner  thereinafter  mentioned,)  3rielding  and  paying,  theref<M«,  nnto  the  plain- 
tiff the  yearly  rent  [&C.];  and  the  defendant  did  thereby  agree  to,  and  with 
the  plaintiff,  that  he,  the  defendant,  shottld  and  would  pay,  or  cause  to  be  paid 
[j&c.],  and  also  should  and  would,  at  all  times  during  the  continuance  of  the 
said  agreement,  after  every  crop  of  wheat  that  should  be  grown  on  any  part  of 
the  said  arable  land,  let  such  land  remun  in  fallow,  and  out  of  tillage,  for  one 
year,  at  least,  or  sow  the  same  either  with  clover,  com,  peas,  or  beans,  and  if 
of  either  of  the  two  latter  description  of  crops,  should  and  would  drill  and 
keep  the  same  perfectly  clear ,  and  also  should  and  would,  in  a  husbandiike 
manner,  spend  and  employ,  in  and  upon  the  said  lands  thsrd»y  let,  all  the  ma- 
nure arising  from  the  hay  and  straw  that  should  grow  and  be  made  thereon, 
during  the  continuance  of  the  said  agreement,  or,  in  case  any  part  of  such  hay 
and  straw  should  be  sold,  then  would  expend  so  much  of  the  money  arising 
from  such  sale,  in  purchasing  as  much  good  dung  and  manure  as  the  said  hay 
and  straw  would  have  produced,  if  the  same  had  been  used  and  consumed  on 
the  said  lands  thereby  let ;  and  also  should  and  would,  from  time  to  time,  and 
at  all  times  during  that  agreement,  immediately  after  every  crop  of  potatoes  on 
any  part  of  the  said  lands  thereby  let,  lay  out,  expend,  and  spread,  in  a  hus- 
band-like manner,  on  each  and  every  acre  of  such  land,  as  much  good  lime  or 
dung  as  should,  at  such  time  or  times,  be  of  the  value  of  -«—  dollars,  at  the 
least,  for  each  acre  of  potatoes  as  therein  aforesaid ;  and  also  should  and  would, 
at  the  expiration,  or  other  sooner  determination  of  the  term  thereby  granted, 
peaceably  and  quietly  leave,  surrender,  and  yield  up  the  lands,  hereditaments, 
and  premises,  thereby  let,  in  the  same  or  the  like  good  state  and  condition  as 
the  same  then  were,  unto  the  said  plaintiff,  pro'ftided  always,  and  it  was  there- 
by mutually  agreed  by  the  parties  thereto,  that  in  case  either  of  them  should 
be  desirous  of  determining  the  said  agreement  at  the  end  of  the  first  or  second 
year  of  the  said  term  thereby  granted,  it  should  and  might  be  lawftSl  for  him  or 
them  so  to  do,  on  giving  or  leaving  unto  or  for  the  other  of  them,  six  calendar 
months'  notice,  in  writing,  under  his  or  their  hands,  of  such  his  or  their  inten- 
tion, such  notice  to  be  given  at  least  six  months  previous  to  the  expiration  of 
the  first  or  second  year,  as  therein  before  mentioned,  and  that,  immediately 
after  the  determination  thereof,  the  said  agreement  and  the  term  thereby  granted, 
should  cease,  as  by  the  said  agreement  appean ;  and  the  said  agreement  being 
so  made,  thereupon  afterwards,  to  wit,  on  []&c.3  aforesaid,  at  []&c.^,  in  consid- 
eration thereof,  and  that  the  plaintiff,  at  the  request  of  the  defendant,  had  then 
and  there  undertaken  and  promised  the  defendant  to  perform  and  fulfil  the  said 
agreement  in  all  things  on  the  plaintiff's  part,  the  defendant  undertook,  and 
then  and  there  promised  the  plaintiff,  to  perform  the  said  agreement  in  all 
things,  on  his,  tlie  defendant's  part ;  and  altliough  the  plaintiff  hath  always  well 
and  truly  performed  the  said  agreement  on  his  part,  and  although  the  said  da- 
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fendant  then  and  there  entered  into  and  took  possession  of  the  said  lands  and 
premises,  under  and  by  virtne  of  the  said  agreement,  and  remained  and  contin- 
ued so  possessed  thereof,  for  a  long  space  of  time,  to  wit,  from  the  day  and 
year  last  aforesaid,  until  and  upon  a  certain  other  day,  to  wit,  []&c.],  when  the 
said  tenancy  was  duly  determined,  under  and  by  virtue  of  a  notice,  in  writing, 
under  the  hand  of  the  plaintiff,  given  by  the  plaintiff  to  the  defendant  six  cal- 
enifar  months  before  the  said  [dcc^*  to  wit,  on  [&c.],  and  whereby  the  plain- 
tiff gave  the  defendant  notice  to  quit,  and  deliver  up  to  him,  the  plaintiff,  on  the 
said  [&C.3*  the  possession  of  said  premises,  according  to  said  agreement,  to  wit, 
at  [[&C.3 ;  nevertheless,  the  platntiff  saith,  that  the  defendant  disregarded  the  said 
agreement  and  his  said  promise  in  this,  to  wit,  that,  although  a  certain  crop  of 
wheat  wasj  during  the  continuance  of  the  said  agreement,  and  of  the  said  ten- 
ancy, to  wit,  during  the  first  year  of  the  said  term  and  tenancy,  grown  on  a 
certain  part,  to  wit,  A(ty  acres  of  the  said  arable  land,  in  the  said  agreement 
menticmed,  he,  the  defendant,  did  not,  nor  would,  after  the  said  crop  of  wheat 
was  grown  on  the  sud  arable  land,  let  such  land  remain  at  fallow,  and  out  of  til- 
lage, for  one  year  at  least,  or  otherwise,  although  the  said  term  and  tenancy  con- 
tinued for  one  year  after  the  said  crop  of  wheat  was  so  grown,  or  sow  the  same 
either  wiA  clover,  com,  peas,  or  beans,  according  to  the  said  agreement,  but 
dierein  made  default,  contrary  to  the  said  agreement,  and  the  said  promise  of 
the  defendant,  to  wit,  at  [[dtc] ;  and  the  plaintiff  further  saith,  that  the  defend-* 
ant  further  disregarded  the  said  agreement,  and  the  said  promise,  in  this,  to  wit, 
that,  although  the  defendant  did,  during  the  continuance  of  the  said  agreement, 
and  during  the  sitid  term  and  before  the  determination  thereof,  to  wit,  on  [&c.] 
sow  a  certain,  other  part,  to  wit,  ten  pther  acres  of  the  said  arable  lands  in  the 
said  agreement  mentioned,  wiih  a  certain  crop  of  beans,  a  certaun  crop  of  wheat, 
having,  immediately  before  that  time,  and  during  the  said  term,  been  grown  on 
the  said  last  mentioned  part  of  the  said  arable  lands,  yet  the  defendant  did  not, 
nor  would,  although  the  said  agreement  and  the  said  term,  during  all  that  time, 
eontinned,  drill  the  said  last  mentioned  part  of  the  said  arable  land,  and  keep 
the  same  perfectly  dear,  but  therein  made  default  contrary  to  the  said  agree- 
ment and  promise,  to  wit,  at  [^c.]) ;  and  the  plaintiff  further  saith,  that  the  de- 
fendant further  disregarded  the  said  agreement,  and  his  said  promise  in  this,  to 
Wit,  that  although  divers,  to  wit,  five  hundred  cart  loads  of  manure,  from  time 
to  time,  during  the  said  term  and  the  continuance  of  the  said  agreement  and 
tenancy,  arose  from  the  hay  and  straw  that  were,  during  tliat  time,  grown  and 
made  on  the  said  lands,  yet  the  defendant  did  not,  nor  would,  during  the  term 
aforesaid,  or  at  any  other  time,  in  a  husbandlike  manner,  or  otherwise  spend  or 
employ  in  and  upon  the  said  lands,  by  the  said  agreement  let,  any  part  of  the 
said  manure,  but,  on  the  contrary  thereof^  then  spent  and  employed  the  same 
elsewhere,  contrary  to  the  said  agreement  and  the  said  promise  of  the  defendant, 
to  wit,  at  [&e.'] ;  and  the  plaintiff  farther  saith,  that  the  defendant  further  dis- 
regarded the  said  agreement,  and  his  said  promise,  in  this,  to  wit,  that  although 
a  certain  crop  of  potatoes  was,  during  the  last  year  of  the  said  term,  grown  on 
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and  taken  by  the  defendanl  from  a  certain  part,  to  wit,  mx  aerea  of  the  aaid 
land  BO  let  a?  aforesaid,  yet  the  defendant  did  not,  nor  would,  daring  the  said 
term,  or  otherwise  at  any  time  after  such  crop,  lay  out,  expend,  or  spread,  in  a 
hnsbandiike  manner,  or  otherwise,  on  any  part  of  the  said  six  aoies  of  land,  as 
much  good  lime  or  dung,  as  was,  at  that  time,  of  the  nalne  of  <—  dollars,  or 
any  other  sum  for  each  of  the  said  seres  of  potatoes,  or  any  part  theseoi^  hot, 
on  the  contrary  thereof,  althongh  the  same  might  s(nd  onght  to  have  bean  done 
by  the  defendant,  he,  at  all  times  daring  the  contiwunies  of  the  said  agseement 
and  the  said  term,  wholly  neglected  and  reiused  so  to  do,  contrary  to  the  said 
agreement  and  the  said  promise  of  die  defendanti  to  wit,  at  {jko*'] ;  and  the 
said  plaintiff  further  saith,  that  the  said  defimdant  further  disregarded  the  sod 
agreeoient  and  his  said  promise  in  this,  to  wit,  that  he,  the  defendant,  did  not, 
nor  would,  at  and  upon  the  determination  of  the  said  tenancy,  as  aforesaid, 
4eaTC,  surrender,  or  yield  up,  the  lands,  hereditaments,  or  premises,  so  fet,  aa 
aforesaid,  in  the  same  or  the  like  good  state  or  condition,  as  the  same  were  in 
at  the  time  of  the  making  of  the  said  agreemant  uiitp  the  j^aintiff,  although  the 
said  lands,  hereditaments,  and  premises,  wore  in  a  good  and  hosbandlike  state 
and  condition  at  the  time  of  the  making  of  the  said  agreement,  but  on  the  con- 
trary thereof^  he,  the  defendant,  at  and  upon  the  said  determination  of  the  said 
term,  as  aforesaid,  to  wit,  on  {/^•']  aforesaid,  wroiiigfully  lefl  the  said  lands  in 
a  different,  inferior,  and  much  worse  state  and  condition,  to  wit,  in  a  bad  un- 
cultivated, untenantable,  and  improper  stute  and  condition,  and  greatly  injured  and 
lessened  in  value,  in  consequence  of  the  mismanageinent,  neglect,  unhushandiike 
conduct,  and  improper  behavior  of  the  defendanti  with  respect  to  the  said  lands 
and  premises,  contrary  to  the  said  agreement,  and  the  said  promiae  of  the  de- 
fendant, to  wit,  at  [&c.]  To  the  damage  of  the  plaintiff  of  — •»*  doUaia,  and, 
therefore,  he  brings  his  suit,  du;.  (i;) 


7.  Against  the  Tenant  of  a  FanOf  for  tukt  cubioating  the  Farm  accord" 

wg  to  the  cmtom  of  the  afwutry^  (ni) 

For  tliat,  whereas,  the  defendant  heretofore,  to  wit,  on  []&c*3  at  ([&c.3,  had 
become,  and  was  tenant,  to  the  plaintiff  of  a  certain  (arm  and  certain  arable  and 
other  lands  and  premises,  with  the  appurt^apces,  situate  in  the  county  afore* 
said,  and  in  consideration  thereof,  he,  the  defendant,  undertook,  and  then  and 
there  promised  tlie  plaintiff,  to  uianage,  ^se  and  cultivate  the  said  farrn,  lands, 
and  premises,  in  a  good  and  husbandlike  mann^r«  and.  accordwg  to  the  custom 


(r)  Tku  form  was  held  good  by  the  whole  mtse  of  the  tenant  of  a  fhm ;  see  Chit.  jr.  an 

OgiMl  of  Ejccbftqver,  after  aiswneoil  on  a  demw  Oortt,  6  Am*  ed.  8)7;  i^  T.  IL  9IS.    Where 

rer  thereto,  upon  which  a  gr^t  variety  of  ol^ee-  there  it  a  leaee,  or  particular  apeement  en  the 

tion9  to  the  mode  in  which  the  breaches  are  laid  subject  of  cultivation,  the  custom  (and  consequent- 

were  specially  assigned  ;  I  ChiL  Prec.  142,  n.  ly  this  form)  does  not  apply. 

(it)  This  foim  is  Ibmnded  on  the  hnplied  pro- 
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Landlord  and  Tenant 

-  -      —  - 

ef  liie  country  wh^e  the  said  Ikrai,  laodS)  and  premtses,  were  situate;  and  tiie 
platDtiff  arefs^  that  tiie  defendant  there  was,  and  continued,  tenant  to  the  plain- 
tiff of  tiw  said  fiupm*  landitf  aM  premiiieef  for  a  long  space  of  time,  to  wit,  from 
the  time  of  making  his  said  promise  and  undertaJimg,  hitherto,  [or^  *^  until  the 
«-—  day  of  •— —  A»  O.  «-—**;"]  yet  the  defendant,  not  regarding  his  said 
promise,  did  Bot,  nor  wonld^  during  tfi^  continuance  of  the  ssud  tenancy,  as 
afetesaid,  nianage,  use,  or  eultiTate  l9ie  said  farm,  landsi  and  premises,  in  a 
good  aikd  hmbaadlike  maMer,  {x)  and  aooofding  to  Ihe  custom  of  the  country 
where  the  said  farm,  lands,  and  premises  were  situate,  as  aforesaid,  (y)  hut  on 
the  contrary  thereof,  he,  the  defendant,  after  the  making  of  the  said  promise, 
and  dnriii^  the  continnflnce  of  the  said  tenancy,  to  wit,  on  [ite.'}  at  [di^e.],  tad 
on  dirers  other  days  and  times  between  ^at  day  and  the  commencement  of 
Ifaia  suit,  maaaged,  used^  and  cultivated  the  said  farm,  lands,  and  premises,  in  a 
had,  improper,  and  unhusbaadlike  manner^  and  contrary  to  the  said  promise  of 
the  defendant:  {z)  [In  Angerstein  against  Handson,  {z)  and  see  Form,  ante^  p. 
295,  the  form  was  as  follows:  **Atid  the  plaintiff  further  saith,  that,  according 
to  the  course  of  good  husbandry,  and  the  custom  of  the  country  where  the 
said  farm  and  lands  were,  and  are,  so  situate,  as  aforesaid,  the  defendant,  before 
and  at  the  time  of  ^e  commencement  of  ihui  suit»  ought  to  hare  had  about 
one  half  only  of  the  sud  arable  land  in  com,  and  one  fourth  part  tliereof  in 
turnips,  or  to  have  been  fallow  in  each  and  every  year  of  the  said  tenancy;  yet 
the  defendant,  well  knowing  the  premises,  but  disregarding  his  promise,  after 
the  making  of  his  said  promise,  and  during  the  continuance  of  the  said  tenancy, 
to  wit,  on  [&c.]]  at  [dtc],  had  divers,  to  wit,  500  acres  of  the  said  arable  land 
in  com,  the  same  being  much  more  than  one  half  of  the  said  demised  arable 
land,  contrary  to  the  course  of  good  husbandry,  and  the  custom  of  the  country 
where  the  said  farm  and  lands  were,  and  are,  so  situate,  as  aforesaid,  and  the 
said  promise  of  the  defendant.  And  the  plaintiff  further  saith,  that  the  defend- 
ant, further  disregarding  his  said  promise,  after  the  making  of  his  said  promise, 
and  during  the  continuance  of  the  said  tenancy,  to  wit,  [&e.39  wrongfully  and 
unjustly  omitted  and  negleeled  to  have  one  fourth,  or  any  part  whatever,  of  the 
said  arable  land,  in  seed  eaten  by  cattle,  contrary  to  the  course  of  good  hus- 
bandry, and  the  custom  of  the  country  where  the  said  farm  and  lands  weret 


{x)  Where  a  dedaraikm  had  tbin  alle^tion,  (x)  In  The  Eail  of  Falmouth  v.  Thomas,  I  C. 

it  was  held  Uiat  evidence  that  the  agreement  was  &  M.  89, 110,  111,  it  seems  to  have  been  consid- 

U»  ftm  the  land  in  a  hosbandliker  manner,  "to  ered  doobtfhl  whether  a  general  breaeh  in  this 

be  kept  eoostanlly  hi  grass,"  eoidd  not  be  reeeiv-  Ibrm,  not  showing  what  was  the  custom  of  the 

ed.    The  declaration  should  have  been  flnkmed  on  country,  or  in  what  particular  it  has  been  violated, 

such  particular  stipulation ;  12  Eng.  C.  L.  Rep.  is  suflWient  on  tpecial  demurrer :  and  sembie,  it  Is 

40i.  prudent  in  cases  where  there  is  no  difficulty  as  to 

(y)  This  is  proved  by  showing  a  breach  of  the  the  facts,  to  set  out  the  custom,  &c.,  but,  if  staled, 

prtvalftd  course  in  the  neig^tborhood :  as  by  till-  it  must  be  proved  as  laid;  see  Angerstein  o. 

ing  half,  no  other  fhrkner  tilling  more  than  a  third,  Handson,  1  Gale  9;  1  C;  M.  &  R.  789,  S.  C. : 

though  some  tilled  only  a  fourth }  4  £ast  154.  cit,  1  Chit.  Prec.  145. 
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and  ^ref  so  situale,  as  aforemid,  and  the  promise  of  hiiB»  the  defeDdaat,  so 
made,  as  aforesaid.  And  the  jdatntiff  foither  saith,  thai  the  defendantt  further 
disregarding  his  said  promise,  after  the  making  of  his  said  promise,  and  during 
the  oontinuanoe  of  the  said  tenancy,  to  wit,  [jkc.^  wrongfully  and  onjnsUy  snf- 
fersd  and  pamitied  only  a  small  portion,  and  much  less,  to  wit,  100  acres,  less 
than  one  fourth  of  the  said  arable  land,  to  be  in  fallow  or  toniips,  contrary  to 
the  course  of  good  husbandry,  and  the  custom  of  the  country  where  the  said 
lands  and  premises  were,  and  are,  so  situate,  as  aforesaid,  and  the  promise  of 
the  defendant,  so  by  him  made  as  aforesaid.  By  means  of  which  said  several 
premises,  the  said  farm  and  lands  have  been,  and  are,  greatly  exhausted,  less- 
ened in  value,  and  spoiled,"  to  wit,  at  &c.,3  whereby  the  said  farm,  lands,  and 
premises  became,  and  were,  and  are,  rendered  unproductive,  and  greatly 
injured,  and  diminished  in  value,  to  wit,  at  [^.^  To  the  plaintiffs  damage 
of  — —  dollars,  and  therefore  he  brings  his  suit,  ^. 


Sec.  XXIX.    m arriagb.  (a) 

1.  Common  Count  for  a  breach  of  Promise  of  Marriage,  (b) 

For  that,  whereas,  heretofore,  to  wit,  on  [6lc.2  at  C^*3t  in  consideration 
that  the  plaintid',  being  then  and  there  unmarried,  at  tlie  request  of  the  defend- 
ant, had  then  and  there  promised  the  defendant,  to  marry  the  defendant,  he, 
Uie  defendant,  undertook,  and  then  and  there  promised  the  plaintiff,  to  marry 
the  plaintiff;  (6)  and  the  plaintiff  avers,  that  she,  confiding  in  the  said  promise 
of  the  defendant,  hath  always,  from  thence  hitherto,  remained,  and  still  is,  un- 
married, and  was,  during  all  the  time  aforesaid,  and  still  is,  ready  and  willing 


(a)  See,  in  general,  Chit.  Jr.,  on  Contr.,  5  Am.  death  of  defendant's  father,  and  the  declaralioa 

ed.  637.  The  promise  must  be  mutual,  except  that  ehai|ped  only  a  graeral  promise,  Ld.  Kenyon  held 

an  mfimt  may  sue,  though  not  liable  on  his  pro-  there  was  a  latal  varianee)  Peak,  Add.  C.  105. 

raise  to  marry ;   Stra.  937,  SfiO.    The  promise  But  where  the  defendant  stated  to  the  plaiBtifl'*s 

need  not  be  in  writing  3  1  Ld.  Raym.  380;  Bui.  N.  father,  that  **  he  had  pledged  himself  to  marry  his 

P.  180.  .daughter  in  six  months  or  a  month  after  Christ- 

{b)  This  is  Ihe  usual  form.     If  Ihe  promise  was  mas,"  Lord  Ellenborougfa  left  it  to  Ihe  j«uy  '^whe- 

to  marry  at  a  particular  period,  or  upon  a  condt-  ther  they  would  not  presume,  from  the  circum* 

tion,  ^'C,  the  declaration  should  be  framed  ae-  stances,  a  general  promise  to  many,  (which  the 

cordingly.    In  the  absence  of  an  express  stipula-  law  would  consider  as  a  promise  to  nuury  within 

tion  as  to  the  period  the  marriage  should  take  a  reasonable  time,)  and  whether  the  deelaraiaons 

place,  the  law  infers  a  promise  to  marry  "  within  of  the  defendant  had  any  other  eSeet  than  to  ren- 

a  reasonable  time  after  request  i"    1  Ld.  Raym.  der  that  definite  and  certain  which  before  was  na- 

386;  and  it  might  perhaps  be  more  strictly  cor-  certain;  2  Eng.  C.  L.  Rep.  305.   It  was  held  thai 

rect  so  to  lay  the  promise  in  the  declaration ;  at  the  jury  might,  from  cireumsiances,  infer  and  find 

all  events,  it  sliould  be  averred  that  a  request  has  a  promise  so  as  to  support  a  verdict  on  the  above 

been   made,    and    that   a  reasonable  time  has  general  form  of  count,  tliou^  the  proof  wras  ibal 

elapsed ;  milcss  defendant  has  married  another,  defendant  said  he  wotikl  marry  the  plaiutiir  "  in 

Slc,  see  forms  2,  3.    In  a  case  where  only  one  Julyj"  14  Eng.  C.  L.  Rep.  S60, 
promise  was   proved,  viz.  to  marry  after  the 
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to  marry  the  defendant*  to  wit,  at  f &c.],  whereof  he  always  there  had  notice ; 
and  although  the  plaintiflf,  after  the  making  of  the  defendant's  said  promise,  to  wit, 
on  [^c.f  exact  day  not  maierialf]  at  [&c.],  requested  (c)  the  defendant  to  marry 
her,  ti&e  said  plaintiff,  and  a  reasonable  time  for  his  so  doing  hath  elapsed,  yet 
the  defendant,  disregardhig  his  said  promise,  hath  deceived  the  plaintiff  in  this, 
to  wit,  that  he  did  not,  nor  would,  within  a  reasonable  time  after  he  was  so 
requested,  as  aforesaid,  or  at  any  other  time,  marry  her,  the  said  plaintiff,  but 
hath  wholly  neglected  and  refused  so  to  do,  to  wit,  at  {/ic.']  To  the  plaintiff's 
damage  of  — ^  dollars,  and  therefore  she  brings  her  suit,  ^. 


2*  For  a  breach  of  Pronue  of  Marriage^  where  the  Defendant  hoi  mar-' 

ried  another  person. 

For  that,  whereas,  heretofore,  to  wit,  on  [^^•3  sit  [[d^c.39  in'  consideration 
tliat  the  plaintiff  (being  then  and  there  unmarried),  at  the  request  of  the  defend- 
ant, had  then  and  there  promised  the  defendant  to  marry  the  defendant,  he, 
the  said  defendant,  undertook,  and  then  and  there  promised  the  plaintiff  to 
marry  her,  ihe  said  plaintiff;  and  the  plaintiff  avers,  that  she,  confiding  in  the 
defendant's  said  promise,  hath  always  remained  and  continued,  and  still  is,  un- 
married, and  was,  until  the  defendant  married  another  person,  as  hereinafter 
mentioned,  ready  and  willing  to  marry  the  defendant,  to  wit,  at  [&C.3,  yet  the 
defendant  disregarded  his  said  promise  in  this,  to  wit,  that  he,  afterwards,  to 
wit,  on  [&c.]]  at  Q&c.^,  wrongfully  and  injuriously  married  another  person,  to 
wit,  £.  F.,  contrary  to  the  defendant's  said  promise.  To  the  plaintiff*s  dam- 
age of  -»^  dollars,  and  therefore  she  brings  her  suit,  &c.  / 


3.  For  a  breach  of  Promise  of  Marriage^  where  the  Promise  was  gen-- 
eral,  and  Defendant  discharged  the  Plaintiff  from  requiring  the  per- 
formance of  his  Promise,  and  no  request  was  made* 

For  that,  whereas,  heretofore,  to  wit,  on  [jSic.']  at  [&C.3,  in  consideration  that 
the  plaintiff,  being  then  and  there  unmarried,  at  the  request  of  the  defendant, 
had  then  and  there  promised  the  defendant,  to  marry  the  defendant,  he,  the 
said  defendant,  undertook,  and  then  and  there  promised  the  plaintiff,  to  marry 
her,  the  said  plaintiff;  and  the  plaintiff  avers  that  she,  confiding  in  the  defend- 
ant's promise,  hath  always,  since  the  making  the  same,  continued  unmarried, 
and  been  ready  and  willing  to  marry  the  defendant,  to  wit,  at  [^•] ;  and, 
although  a  reasonable  time  for  the  defendant  to  marry  the  plaintiff  hath  elapsed, 
yet  the  defendant  afterwards,  to  wit,  on  [<8lc.']  at  [^c.3,  wrongfully  and  injuri- 
ously refused,  then  and  there,  or  ever,  to  marry,  and  thence  hitherto,  hath 
refused  to  intermarry  with  the  plaintiff,  and  then  and  there  wrongfully  dis- 
charged the  plaintiff  from  requesting  him  to  marry  her,  the  said  plaintiff.  To 
the  plaintiff's  damage  of  -^—  dollars,  and  therefore  she  brings  her  suit,  dtc. 

(r)  See  note,  supra. 
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Mw(«r  wmd  Servant. 


Sec.  XXX.    master  and  ssRyANT.  (cQ  . 

1,  Lvdebitaius  Count  for  Wages, 

Commmcemait  a$  anit^  p.  216  io  the  imterhk.]  For  the  wages  or  salary  of 
the  plaintiff  payaMe  by  the  defendant  to  the  plaintiff,  for  his  work  and  services 
hy  him  before  then  and  there  done  and  rendered  as  the  hired  serrant  of,  and 
for,  tlie  defendant,  and  upon  his  retainer,  and  in  [aeeauni  wtated^  ^c,  as  ante^ 
p.  216,  217.] 


2.  For  ii$duirg%ng  the  Plaintiff  from  Defeniani^s  Service  before  the  ex^ 
piration  of  the  time  for  iohich  the  Plaintiff  was  engaged,  (e) 

For  that,  whereas,  heretofore,  to  wit,  on  [Ac.]  at  [^c],  in  consideration 
that  the  pbantiff,  at  the  request  of  the  defendant,  would  enter  into  the  employ 
of  the  defendant  in  the  capacity  of  [Here  stale  the  enyAoymeni^]  for  one  whole 
year,  to  wit,  from  the  day  and  year  aforesaid,  at  and  for  a  certain  salary  or 
wages,  to  wit,  [''at  the  rate  of  ■  doHars  per  month  throughout  the  year/' J 
the  defendant  undertook  and  then  and  there  promised  the  plaintiff  to  retain  and 
employ  him,  the  ptaintiff,  in  the  capacity  aforesaid,  at  and  for  the  salary  or 
wages  aforesaid,  and  continue  him  in  such  employ  for  one  whole  year,  to,  wit, 
from  the  day  and  year  aforesaid ;  and  although  the  plaintiff,  confiding  in  the  said 
promise  of  the  defendant,  did  afterwards,  to  wit,  on  [Ac.]  aforesaid,  at  [&c.] 
aforesaid,  enter  into  the  employ  of  the  defendant  in  the  capacity  aforesaid,  and 
on  the  terms  aforesaid,  and  continued  in  such  employ  of  the  defendant  in  the 
capacity  aforesaid,  and  on  the  terms  aforesadd,  [^Here  state  the  work  ttnder 
the  emphymenij']  for  a  long  spaee  of  time,  to  wit,  until  [dse.]  to  wit,  at 
[dKc.39  and  although  the  plaintiff  was,  on  the  day  and  year  last  aforesaid,  and 
hath  always  been  ready  and  willing,  and  then  and  there  offered  to  remain  and 
continue  in  the  employ  of  the  defendant  in  the  capacity  aforesaid,  and  on  the 
terms  aforesaid,  for  the  remainder  of  die  said  year ;  yet  the  defendant  did  not, 
nor  would,  continue  the  plaintiff  in  his,  the  defendant's,  said  employ  Until  the 
expiration  of  tlie  said  year,  to  wit,  from  the  day  and  year  first  aforesaid,  (o  wit, 
at  [&C.3,  but,  on  the  contrary,  thereof,  during  tlie  said  space  of  one  year,  to 
wit,  on  [jScc.']  aforesaid,  at  [&C.3,  refused  to  suffer  the  plaintiff  to  continue 'in 
his,  the  defendant's,  said  employ,  and  wrongfully  discharged  him,  the  plaintiff, 
therefrom,  without  any  reasonable  or  probable  cause  whatsoever,  and  hath 

fd)  See  Chit.;  jr.,  Contr.,  5  Am.  ed.  57A$  ante  eommefifeiMiit  oT  a  quarter,  and  Ihe  salary  is 

p.  SOS.  payable  qoaneriy,  awl  the  plaiadff  h«s  served 

(e)  See  form,  &c.,  17  En^.  C.  L.  Ri'p.  486.  duriag  part  of  the  quarter,  it  seeni  such  quarter's 
The  declaratiou  should,  io  general,  be  special,  as  salary  may,  in  En^^and,  be  reoovered  on  the  corn- 
above,  for  dismissing  a  servant,  dtc.,  before  the  moa  indebitatus  count,  if  the  actiiHi  was  brou^t 
expiration  of  the  slipulaied  period ;  see  S  East  after  the  explretion  of  tin*  quarter;  4  Camp  379; 
146.    But  where  the  dismissal  occurs  aAer  the  15  Eag.  C.  L.  Rep.  389. 
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NeccManc**-*  Partners. 

thence  hitherto  wholly  negleeted  and  refused  to  retain  or  continue  the  pbiintifi* 
in  hie,  the  defendant's*  employ  for  the  remainder  of  the  said  termt  to  wit»  at 
[Ac.3 1  by  means  whereof  the  plainti/r  halh  loet  and  heen  deprived  of  all  the 
wages,  profits,  and  advantages  which  he  otherwise  might  and  wonid  have  de- 
rived and  acquired  from  being  continued  in  the  empby  of  the  defendant,  as 
aforesaid,  and  which  the  defendant  halh,  fVom  that  time,  wholly  refused  to  pay 
or  allow  to  the  plaintiff;  and  the  plaintiff  hath  been,  and  is,  by  means  of  the 
premises,  wholly  unemployed,  to  wit,  at  [&c*l 


Sec.  XXXI.    necbssaries.  (j^) 

Commencemeni  as  anie^  p.  216,  to  the  asterisk,']  for  meat,  drink,  washing, 
lodging,  attejidance,  and  other  necessaries  and  goods,  before  then,  and  there 
found,  supplied  and  provided,  by  the  plaintiff,  for  the  defendant,  [*^and  other 
persons,"  ^tke  fact,']  at  his  request,  and  in  [add  common  counts  and  breach^ 
as  ante,  p.  216,  217.] 

SbC.    XXXII.      PARTNBBS. 

1.  By  and  against  Partners. 

Commencement  and  statement  of  cause  of  action  as  in  usual  form,  by  joint 
promisees,  or  against  joint  promissors.  Where,  however,  a  note,  or  written 
contract,  is  made  to  partners  by  the  style  of  their  firm,  the  promise  may  be 
averred  thus :  "  promised  the  plaintiffs  by,  and  under  the  name  and  style  of 
their  firm  of  A.  B.  &  Co.,"  or  say:  promised  the  plaintiffs  by  the  style  and 
description  of  their  firm  of  ''The  Iron  Company."  (a) 


{g)  For  boord  and  lodghigy  loe  ante,  p,  S07.  miaad  to  pay  the  amoimt  of  iIm  said  note  to  the 

{a)  Tlie  legal  effect  of  the  eoolract  woohl  pi»*  said  A.  and  E,,h^tk€  said  name  of  thnr  Jtrm  of 

bably  be  Miffieieiitlj  aveived  by  tiatiag  tUmfky  A.  ami  Co.,  aceopdinf  to  ihe  lauor  aad  etfecl 

that  the  iaslniqieni  and  the  pnmiao  was  oMda^lo  tbefoof }  yeC  f  4be.] 

theplaiDlUb;"4Weiul41l;SCaiiipb.306.    No       That  part  of  the  abow  fonn  whieh  is  in  italie 

Ibnn  of  deelariag  by  partneia  is  given  m  ChiUy's  is  probably  unnecessary.    Nothing  like  it  is  Ibond 

Pleading,  nor  in  any  book  of  fonns  with  which  in  the  pcecedenls  of  declarations  by  survivkg 

the  eompiier  is  ae<]uainted,  oscept  n  WUcox's  partners ;  and  if  it  wees  necessary  to  thus  aver 

Practice,  which  is  as  follows :  the  partnenhif^  at  the  eomw^ecwent  of  the  de- 

A.  and  B.,  foaimen  mtnuU,  mmder  ihe  name  of  elaration,  the  form  would  be  foond  in  books  of 

it.  m»d  Co.f  complain  otC  D,  hi  a  plea  of  as-  pseeedents.    The  description  of  the  instruoMnt, 

smnpsit,  for  that  whereas  the  said  C.  D.,  en  -**-  and  iu  legal  efiecft,  seems  to  be  sufteiently  staled 

aA  — ^r  made  his  promissory  note,  m  writing,  without  those  averments.    The  fonn  of  the  pie- 

and  delivmed  dm  same  to  the  saidA.  and  B.,  nnd  cedent  m  t  Chit.  PI.  8  Am.  ed.  116,  agauvt  pait- 

thereby  promised  to  pay  the  said  A.  and  B,,  by  ners,  <m  a  note  nmde  in  the  name  of  *<  Joaaihaa 

the  aaid  aaase  of  their  finn  of  A.  nnd  Co.,  — —  Dubbins  Sl  Co."  centaias  no  averment  of  the 

dollars  -^  days  after  the  date  thateof,  which  partaemhip,  but  simply  that  the  note  was  **  mado 

period  has  now  elapsed ;  aad  the  said  C.  D.,  then  by  the  defendants  by  and  under  Ihe  naoes,  stylo 

and  there  in  consideration  of  the  premises,  pro-  and  firm  of  Jonathan  Dubbuis  Sl  Co.'' 
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Parlnen. 

If  the  action  be  against  partners  who  have  executed  a  note  or  contract  in  the 
name  of  their  firm,  commence  the  declaration  as  osnal,  and  then  proceed  as 
follows:  **For  that,  whereas,  the  said  defendants,  by  and  under  the  names  and 
firm  of  C.  D.  it,  Co.,"  {b)  [&c.] 


2.  By  a  surviving  Partner^  for  Goods  sold  by  the  late  Firm.  (A) 

Commencemeni  in  the  ordinary  /brmj  ante^  p.  181  to  188,  not  noticing  the 
deceased.  See  forms  of  commencement  where  the  death  occurs  cfter  the 
writ,  ante,  p,  189.]  For  that,  whereas,  the  defendant,  in  the  lifetime  of  one  E. 
P.,  since  deceased,  to  wit,  on  [^c]  at  [&c.]  was  indebted  to  the  plaiutiflT,  and 
the  said  E.  F.,  in  ■  dollars,  for  goods  then  and  there  sold  and  delivered  by 
tlie  plaintiff,  and  the  said  E.  F.,  to  the  defendant,  at  his  reqaest,  and  in  [j^c.^ 

stating  any  other  debt,"]  and  in dollars,  for  money  found  to  be  due,  from 

the  defendant  to  the  plaintiff,  and  the  said  E.  F.,  upon  an  account  then  and 
there  stated  between  them ;  and  the  defendant,  in  consideration  of  the  prem- 
ises, *  then  and  there  promised  the  plaintiff,  and  the  said  E.  F.,  since  deceased, 
to  pay  them  the  said  moneys,  on  request;  yet  the  defendant  hath  not  paid  any 
of  ^the  said  moneys,  or  any  part  thereof,  to  the  said  plaintiff,  and  the  said  E. 
F.,  or  either  of  them,  in  the  lifetime  of  the  said  E.  F.,  or  to  the  plaintiff,  since 
the  death  of  tlie  said  E.  F.  [^Ifit  be  material  to  prove  a  promise  to  thepUin- 
tiff,  since  the  death,  add  tlie  following  count :  ''and  whereas,  also,"  fycas 
above,  to  the  asterisk,  ''after  the  death  of  the  said  E.  F.,  to  wit,  on  {jkc."]  at 
[&c.],  promised  the  plaintiff  to  pay  him  tlie  last  mentioned  moneys,  on  re- 
quest ;  yet  the  defendant  hath  not  paid  the  same,  or  any  part  thereof."  (t)3  To 
the  plaintiff's  damage  of  —  dollars,  and  therefore,  [^cj 


The  foniii  however,  w  WOcox's  Practice  it  A  promistor^'  note  made  by  one  of  two  part- 
well  enough,  for  Uie  plaintiffs  must,  at  any  rate,  aen  in  the  name  of  a  firm,  is,  it  seems,  admissi- 
prove  that  the  promise  was  made  to  them  jointly,  bic  in  evidence,  in  an  action  acrainst  both  partners 
which  can,  in  general,  only  be  done  by  proving  under  a  count  on  the  note,  although  there  be  no 
the  partnership ;  6  Wend.  476$  so  that  the  direct  averment  of  the  partnership,  or  that  they  made  the 
averment  of  partnership  does  not  increase  the  instrument  in  the  name  oftheirfirm;  4  Wend.  411;  2 
amount  of  proof  required  upon  the  trial.  Campb.  306;  and  see  7  Johns.  468;  at  all  events 
{b)  It  is  usual  to  state  in  a  declaration  upon  a  the  note  may,  in  such  case,  be  given  in  evidence 
note  or  bill  made  by  a  firm,  that  the  defendants  under  the  money  counts;  4  Wend.  411. 
were  partners,  or  that  they  made  the  instrument  {h)  See  form  on  a  bill  of  ezehange,  amU,  p,  262, 
by  the  name  and  style  of  their  firm^  but  gener-  Form  27.  The  executor  of  the  deeeasod  eannot 
ally  the  latter  only;  2  Chit  PI.  8  Am.  ed.  116.  be  added  as  a  plaintiff.  In  general,  all  the  part- 
It  is  not  necessary  to  set  forth  that  one  of  the  nen,  when  living,  must  join,  or  the  plaintiff  wiU 
partners  of  a  firm  made  the  note  or  contract  in  be  nonsuited  on  non^aaniMpnl,  die. :  see  mCe,  j». 
the  name  and  style  of  the  partnership ;  it  is  suf-  41, 42,  43. 

ficieni  io  declare  upon  it  according  to  its  legal  (t)  A  ooiut  may  also  be  added  on  a  cause  of 

eflect  as  made  by  the  partners;  1  Caine's  Rep.  action  accruing  entirely  to  the  plaintiff  only;  3  T. 

192;  Bay.  on  BUls,  1  Am.  ed.  216.  R.  433;  6  Id.  483;  6  E^.  C.  L.  Rep.  451. 
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3-  Against  a  surviving  Partner.  Qc) 

For  that,  whereas,  heretofore,  in  the  lifetime  of  one  E.  F.,  eince  deceased, 
to  wit,  on  [Ac.']  at  [^.],  the  defendant  and  the  said  E.  F.  were  indebted  to 
the  plaintiff,  in  — — *  dollars,  for  goods  then  and  there  sold  by  the  plaintiff  to 
the  defendant  and  the  said  E.  F.,  at  their  request,  and  in  [&c.],  and  the  defend, 
ant  and  the  said  E.  F.,  since  deceased,  in  consideration  of  the  premises,  then 
and  there  promised  the  jdaintiff  to  pay  him  the  said  moneys  on  request;  yet 
the  defendant,  and  the  said  E.  F.,  in  his  lifetime,  did  not,  nor  did  either  of 
them,  pay,  nor  hath  the  defendant,  since  the  death  of  the  said  E.  F.,  paid  any 
of  the  said  moneys,  or  any  part  thereof.  (/)    To  the  plaintiff's  damage,  [Sic.'} 


Sbc.  XXXin.      FROmSSORT  NOXSS. 

1.  Payee  against  Maker* 

Commencement^  ante,  p.  181  to  I88.3  For  that,  whereas,  the  defendant  (m) 
on  {jkc,"]  at  l^&c.]],  made  his  promissory  note  in  writing,  (ti)  and  delivered  the 
same  to  the  plaintiff;  (o)  and  thereby  then  and  there  promised  to  pay  to  the 


(i)  It  does  not  seem  necessary  to  declare  tween  the  si|piature  staled  and  that  proved ;  Bay. 

againsl  a  sarvhring  partner  m  raeft;  be  may  be  Bills  210;  7  Johns.  46S. 

sued  as  havio; solely  contracted;  aHte,p.&tf  76  Also  add,  immecfialeiy  alter  the  words  ''his 
to  78.  If  the  cause  of  action  were  joint,  and  not  own  proper  handwriting  beings  thereunto  sub- 
Joint  and  several,  the  executor  of  the  deceased  scribed/'  the  following  words :  **  bearing  date  the 
was  not  liable  at  common  law,  but  is  made  so  by  day  and  year  aforesaid  i**  but  these  words  are 
Stalnte.  Htai.  35S,  ^.  As  to  suing  a  dormant  not  only  nnnecessary  5  S  Bos.  Sl  P.  179;  Chit, 
partner,  see  Chit  Jun.  Contr.  5  Am.  ed.  Stt,  200.  Bills,  7  Am. ed.  490,  n.  (t) ;  but  it  is  better  to  omit 

(/)  A  count  on  a  debt  from,  or  apromise  by,  the  them ;  for  if  omitted,  a  difierenee  between  the  date 

defendant,  may  be  here  inserted.  of  the  note  and  the  time  of  its  being  averred  in 

(m)  Although  the  note  be  made  by  many  per-  the  declaration  to  have  been  made,  will  not,  in 

sons  JouUly  and  scMno/Zy,  yet,  if  one  only  be  general,  be  material,  whereas  if  inserted  the  va- 

sued.  It  may  be  stated  that  "he"  (only)  made  the  riance  will  be  fatal  3  Bay.  Bills  270;  2  Campb. 

note,  without  noticing  the  other  makers.  307,  906;  SeJw.  N.  P.  4  ed.  360;  Chit.  Bills,  7 

If  a  note  be  made  by  several  persons  foinUtf,  Am,  ed.  309,  304.    See  antef  p.  238,  n.  (c).    It 

if  one  only  be  sued,  by  which  the  risk  of  a  plea  shall  be  mteaded,  when  the  date  is  material,  that 

in  abatement  will  be  incurred  unless  the  others  be  a  bin  or  note  was  dated  when  made ;  Bay.  Bills 

dead,  it  should  be  stated  that  the  defendant  (only)  270. 

made  the  note,  for  such  is  its  legal  eflect  as  against  When  a  person  signs  a  note  as  "  surety,"  he  is 

the  survivor  who  is  sued.    Bee  emle,  p.  62,  76  to  be  declared  against  as  an  original  promissor ; 

10  78.  11  Mass.  496;  21  Pick.  195, 196. 

(n)  Add  at  (n),  to  conform  to  the  old  form:  (o)  The  words  in  the  above  form:  "and  deiiv' 

"  his  own  proper  handwriting  being  thereunto  ertd  the  actme  to  the  plaintiff"  are  not  necessary, 

subscribed,"  but  it  is  unnecessary;  8  When.  642;  7  T.  R.  096;  6  East  487;  Bayl.  177.    A  special 

Ld.  Ila>m.  1976,  1484,  164S;  Stra.  609;  8  Mod  demurrer  for  the  want  of  this  averment  is  frivo- 

907.    Making  implies  signing.    They  had  better  lous.    2  Cowen  696.    The  delivery  is  implied  in 

be  oaiitted  lest  theie  should  be  a  variance  be-  the  word  made.    7  T.  R.  696. 
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Promisiory  Notes. 


plaintiff,  or  order,  — —  dollarst  (p)  two  months  after  the  date  thereof,  (q)  [tfc- 
cording  to  the  terms  of  the  no/e,3  which  period  hath  now  elapsed,  (r)  [Jidd 
common  eaunte  and  breach^  a$  ante^  p,  210,  217,  or  eandude  thus:^  Yet  the 
defendant  hath  disregarded  his  promise,  (s)  and  hath  not  paid  any  of  the  said 
moneys,  or  any  part  thereof;  (/)  to  the  damage  of  the  plaintiff  of  ■  doUars; 
and  therefore  he  sues,  &c» 


2*  Indorsee  against  Maker. 

For  that,  whereas,  the  defendant,  on  [d^c.3  at  [A^.]]*  made  his  promissory 
note  in  writing,  and  thereby  promised  to  pay  to  one  E.  F.,  or  order, dol- 
lars, two  montlis  after  the  date  thereof,  which  period  hath  now  elapsed;  and 
the  said  E.  F.  then  and  there  indorsed  the  said  note  [to  one  G.  H.,  who  then 
and  there  indorsed  the  same]  to  the  plaintiff,  whereof  the  defendant  then  and 
there  had  notice,  and  then  and  there,  in  consideration  of  the  premises,  promised 
to  pay  the  amount  of  the  said  note  to  the  plaintiff,  (ti)  according  to  the  tenor 
and  effect  thereof.     [Md  common  counts^  and  breach^  ante,  p.  216,  217.3 

ip)  Add  at  [p)  "lawfiU  money  of  Ae  UmUd  promise  is  unneeessary  in  ao  actioa  between  payee 

8taie»,^*  but  this  is  unneeessaiy.    1  Chit.  Pi.  8  and  maker,  and  Bayley  expresses  a  doubt  whether 

Am.  ed.  36,  a.  n.  2.  it  is  necessary,  in  any  case,  upon  negotiable  in- 

{q)  Add  at  {q)  to  conform  to  the  old  form,  the  struments.    Bay.  Bills  288.    The  averment  may 

words,  "/or  value  rtceited"  if  those  words  are  in  be  added  at  (r)  in  these  words : 

the  note;  but  they  are  unnecessary,  though  in  the  ''And  the  defendant  afterwards,  on  the  day  and 

note.    Chit  jr.  B.  79  n.  h.;  3  Cranch  ld%  2  Ohio  year  aforesaid,  al  the  county  albresaid,  in  consid- 

Rep.  368$  18  Eng.  C.  L.  Rep.  367)  2  Chiu  PI.  5  erationoftbepremises,promtsed  the  plaintiff  to  pay 

Am.  ed.  114,  n.  (g.);  and  see  3  Met  96$;  6  Ohio  him  the  amount  of  the  said  note,  accordii^  to  the 

Rep.  279$   Bay.  BiUs  275}  1  Ohio  Rep.  115.   But  tenor  and  effect  thereof."  23  Eng.C.  L.  Rep.  39^ 

if  the  note  be  detcribtd  as  containing  the  words  The  words  in  the  above  form,  "which  period 

"  for  value  received,"  when  it  does  not,  the  vari-  hgA  worn  daptd^^  is,  in  general,  unnecessary.    3 

ance  will  be  fatal.    10  Johns.  418;  3  Cranch  198;  Chit.  PI.  8  Am.  ed.  1411,  n.  b. 

Wright  308;  2  Johns.  50;  5  M.  &  S.  66;  Bay.  (s)  Add  at  («)  to  coafoim  to  the  old  form,  the 

Bills  275;  3  McCord  193.  following  words :  "  but  eoutrwwg,  andjrmiduletd- 

(r)  Add  at  (r)  to  conform  to  the  old  form,  the  ly  udendimg,  craftUyamd  subtly,  to  decebce  omd  ife- 

followittg  words :  "By  meant  vMereof,  and  by /one  /ramd  the  said  plaintiff^  tn  thi*  bduUf"  but  these 

of  the  Statute  m  euch  case  made  and  provided ,  the  words  are  unnecessary ;  the  gist  of  an  action  of 

said  C.  D.  then  and  there  became  Uabie  to  pay  to  assumpsit  being  for  the  breach  of  promise,  with- 

the  taid  A,  B.  the  said  sum  of  moneys  in  the  said  out  regard  to  the  defendant's  intention  or  firand 

note  specified,  according  to  the  tenor  and  eject  o/  6  East  443;  1  Chit.  PI.  8  Am.  ed.  336. 

the  said  note;  and  being  so  liable,  he,  the  said  C.  (f )  Add  at  (I)  to  conform  to  the  old  form,  the 

D.,  in  consideraiiOH  thereof,  a/Urwwds,  to  udt,  on  following  words :  "although  o/Un  requested  so  to 

[4:c.]  aforesaid,  at  [Sfc.l  aforesaid,  undertook, and  do,^^  but  these  words  are  unnecessary.    1  Saund. 

then  and  there /aith/hUy  promised  the  said  A,  B.,  33  and  n.  2;  1  Bos.  and  Pul.  59, 7(^  7  Eag.  C.  L. 

to  pay  him  the  taid  sum  of  money,  m  the  said  note  Rep.  235;  10  East  359;  and  when  a  special  re- 

specified,  according  to  the  tenor  and  effect  of  the  quest  is  necessary  to  support  the  action,  the  licet 

said  note;"  but  all  this  is  unnecessary.    1  Stra.  saepius  requisitus,  will  not  avail  the  plaintiff,    i 

214;  4  Mass.  451;  2  Ohio  Rep.  5;  3  Ohio  Rep.  ChiU  PI.  8  Am.  ed.  330;  5  T.  R.  409. 

368;  Chit.  B.  7  Am.  ed.  3S8,  490  n.  q.  s.;  Salk.  («)  This  is  correct,  although  the  promise  is  not 

128;  Bac.  Ab.  Title,  Assumpsit,  F;  Bayl.  287,  stated  to  have  been  made  to  <A«  ji/om^;  23Eng. 

288.    For,  as  the  action  itself  is  founded  on  a  legal  C.  L.  Rep.  394;   1  Chit.  Free.  153,  n.  (t) ;  which 

liability,  a  subsequent  pioinise  is  unnecessary.  applies  in  principle,  although  the  action  was  there 

It  is  clear  that  this  averment  of  a  subsequent  by  the  payee. 
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3.  Indorsee  against  Payee  or  other  btdorser. 

For  that,  whereas,  one  E.  F.,  on  [dtc]  at  [&c.],  made  his  promissory  note, 
in  writing,  and  thereby  promised  to  pay  to  the  defendant,  [or  **  G.  H."3  or 
order,  •— ^  doUars,  two  months,  afler  the  date  thereof,  which  period  has  now 
•elapsed ;  and  the  defendant  [or  **  G.  H."]  then  and  there  indorsed  the  said 
note  []to  I.  J.,  who  then  and  there  indorsed  and  delivered  the  same]  to  the  said 
plaintiff;  and  the  said  £.  F.  did  not  pay  the  amount  of  the  said  note,  although 
the  same  was  there  presented  to  him  on  the  day  when  it  became  due,  of  all 
which,  the  defendant  then  and  there  had  due  notice.  [Md  common  eounis 
and  breach^  antt^  jd.  216,  217.] 


4.  Holder  against  Maker  and  Indorscrs. 
The  form  will  be  precisely  as  ante,  p.  243,  244,  Form  No.  10. 


'5.  Payee  against  Maker  of  note  made  in  the  body  payable  at  a  partic- 
ular place,  (o) 

For  that,  whereas,  the  defendant,  on  [&c.]  at  [&c.],  made  his  promissory 
note,  in  writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby  promised  to 

pay  to  the  plaintiff,  at  [Messrs.  E.  F.  and  Co.,  Cincinnati,  to  wit,  at  (^.)1 

dollars,  two  months  aAer  the  date  thereof,  which  period  has  now  elapsed ;  and 
the  defendant  hath  not  paid,  or  caused  to  be  paid,  the  amount  of  the  said  note, 
or  any  part  thereof,  [although  the  said  note  was  afterwards,  to  wit,  on  the  day 
when  it  became  due,  presented  at  the  said  [Messrs.  E.  F.  and  Co.,  Cincinnati, 
aforesaid,  for  payment  thereof,  to  wit,]  at  (^Ol    [j^dd  common  eouniSy  antCf 

J5.  21d,  217.] 


6.  T^e  like  where  the  Place  is  mentioned  only  at  the  foot  or  in  the  mar^ 

gin  of  the  Note*  (w) 

The  form  tvill  bepredsdy  as  in  the  last  case^  except^  thai  instead  of  intro- 
ducing the  words  "  at  Messrs.  E.  F.,  &c."  as  being  embodied  in  the  note^ 
there  sftould  be  introduced  the  following  allegation  efter  the  words^  <*  which 
period  has  now  elapsed;**  viz:  **  And  the  said  defendant  then  and  thete  made 
the  said  note  payable  at  Messrs.  E.  F.  Co.,  Cincinnati."  {v) 

(r)  See  ante,  p.  ai4,  n.  (ir),  and  346,  n.  (y).    Il        (tc)  Tl»e  aveniieut  of  pres4*nlnient  in  nicb  case 
»  a  fatal  variame  to  omit  the  statement  that  the    is  not  neressar>';  see  aiit.  Jun.  Bills,  23i  see  ante, 
Boie  was  thus  specially  payable,  provided  defend-    p.  844,  n.  (»),  and  846,  n.  (y). 
ant  plead  the  general  issue,  and  take  the  objection 
at  the  trial. 
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7.  Payu  against  Maker  of  Note  payable  on  Demand,  or  ajier  Notice^ 

For  that,  whereas,  the  defendant,  oA  [&c.]  at  [Asc],  made  his  promissory 
note,  in  writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby,  then  and 
there  promised  to  pay  to  the  plaintiif,  on  demand,  —  dollars ;  and  the  plain- 
tiff avers,  that  afterwards,  to  wit,  on  [jSic,']  at  [[&c.]]f  payment  of  the  said  note 
was  demanded  by  him  of  this  defendant  (x).  [If  payable  "  after  notice^^  state 
the  note  accordingly^  and  instead  of  stating  the  demand,  aver  "  that  aAerwards, 
to  wit,  on  [Sie,']  at  [&c.]],  notice  wais  given  by  the  plaintiff,  to  the  defendant, 

to  pay  the  said  sum  of  money  at  the  expiration  of then  next,  according 

to  the  tenor  and  effect  of  the  said  note,  and  the  time  for  payment  thereof  hath 
elapsed/*  [w9<M  common  counts,  ^c,  as  ante,  p.  216,  217 — Insert  in  the 
breach^  the  words^  *'  although  often  requested,*'  if  averment  of  demand  is 
omitted,\ 

8.  Against  Maker  of  Note  payable  by  itstalmenis  where  the  whole  Sum 

is  due. 

For  that,  whereas,  the  defendant,  on  [4te.3  at  [^O*  vasAe  his  promissory 
note,  in  writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby,  then  and 
tliere,  promised  to  pay  to  the  plaintiff,  —  dollars,  in  manner  following, 
viz :  -^—  dollars,  on  the  first  day  of  February,  in  the  year  aforesaid,  — —  dol- 
lars, on  the  first  day  of  March,  in  the  year  aforesaid,  and  the  remainder  of  the 
said  sum  of  — »  dollars,  on  the  first  day  of  April,  in  the  year  aforesaid,  all 
which  periods  have  now  respectively  elapsed.  [Md  common  counts  and 
breachf  ante,  p.  216,  217.] 


9.  I%e  Uke  where  the  times  for  Payment  of  some  only  of  the  AstaimctUs 

have  elapsed. 

The  forme  wiU  be  like  the  last,  except^  that  inttead  of  the  allegaiion,  ^  all 
which  periods  have  now  respectively  elapsed,"  it  unO  be  stated,  "and  although 
the  periods  for  payment  of  the  said  first  and  second  instalments  [the  instalments 
in  arrear^  according  to  the  fact,']  have  respectively  dapsed,  the  defendant  hath 
not  paid  the  same,  or  either  of  them,  or  any  part  thereof."  Jlnd  the  promise 
and  breach  in  the  common  counts,  ante,  p.  217,  unll  be  confined  to  the  ^Mast 
mentioned"  moneys.  If,  by  the  terms  of  the  note,  the  whole  of  the prindpd 
is  at  once  to  become  due,  if  any  instalment  be  not  paid,  set  out  the  note  ac- 
cordingly, and  show  the  nonpayment  of  the  instalment  first  in  arrear,  and 
the  breach  at  the  end  wiU  be  that  defendant  hath  not  paid  **any  of  the  said 
moneys,"  ^c. 

(j:)  The  demand  is  iuiJiece»s«ry;  se«  ante,  p.  282,  Dotej  bat  tbo  notice  in  the  second  case  is  essential. 
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10.  On  a  Note  payahh  in  Trade. 

For  thai,  whereaSf  the  defendant,  on  ([^c.]  at  [[^.],  made  hia  certain  note, 
in  writlDg,  and  delivered  the  same  to  the  plaintifT,  and  thereby,  then  and  there, 
for  value  received^  (y)  promised  to  pay  and  deliver  to  the  plaintiff,  or  order, 
five  hundred  bushels  of  wheat,  at  — ,  on  or  before  ,  then  next  ensuing, 
which  period  has  now  elapsed ;  and  the  plaintiff  avers,  that  the  said  wheat,  at 
said  time  and  place  of  delivery,  was  worth  — —  dollars  per  bushel,  and  that 
he  was  then,  and  at  ,  ready  to  receive  the  same,  to  wit,  at  [&c.];  yet  the 
said  C  D.  did  not  then  and  there,  or  elsewhere,  nor  hath  he  at  any  time,  before 
or  since,  delivered  the  said  wheat,  or  any  part  thereof;  to  the  damage,  [^c.] 

Another  Form — the  Note  specifying  neither  the  place  nor  time  of 

delivery. 

For  that,  whereas,  the  defendant,  on  [&c.^  at  [^.],  made  his  certain  note, 
in  writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby,  then  and  there, 
for  value  received,  promised  to  pay  to  tlie  plaintiff,  five  hundred  bushels  of 
wheat,  when  thereunto  afterwards  requested.  And  the  plaintiff  avers,  that  he 
was  always  ready  to  receive  the  ssdd  wheat,  to  wit,  at  [Ac.,]  and  aAer  tlie 
making  of  said  note,  to  wit,  on  [^.]  at  [&c.],  according  to  the  tenor  and 
effect  of  said  note,  requested  the  said  defendant  to  deliver  the  same ;  (z)  and 

(y)  A  dedaraiion  upon  a  note  not  negoUablei  They  m  eontreefs  to  pay  aa  eziitinf  debt  ia 

or  payable  io  specific  articles,  need  not  set  out  specific  articles.    As  to  conliacts  of  sale  see  post 

the  consideration ;  and  the  role,  it  seems,  is  the  $  55,  of  this  Chapter.    If  a  note  payable  in  spe* 

same  whether  the  note  contain  the  words  ''for  cific  articles  is  silent  as  to  the  place  of  deUvery, 

value  received/'  or  not  $  1  Ohio  Rep.  115;  6  Id.  and  contains  a  promise  to  deliver  or  pay,  on  de- 

279;  see  7  Johns.  321;  4  Pick.  497;  4  Mass.  254;  mand  or  on  request,  a  demand  must  be  specially 

5  N.  Hamp.  316;  2  Bibb  585;  1  Hill  201;  2  Rep.  averred  and  proved.  In  such  case,  the  store. 
Con*  Ct  339.  shop,  mill,  or  form  house  of  the  payee  or  vendor, 

A  declaratien  upon  a  note  payaUe  in  specific  at  which  the  commodity  or  article  is  presumed, 

articles,  omitting  a  statemoit  of  the  consideration,  fiom  its  nature  and  the  business  of  the  vendor,  to 

is  a  departure  from  the  eonunon  law  rule,  which  be  kept,  is  the  place  wliere  the  demand  must  be 

pfesomes,  until  the  conlraiy  is  proved,  that  a  made ;  2  Kent's  Com.  506;  1  Blackf.  170;  2  Bibb 

people  proveibially  sharp  at  a  bargain  always  280;  16  Mass.  463;  5  Wend.  187;  5  Cowen  616; 

enter  into  an  unsealed  contract,  not  negotiable,  4  Bless.  474. 

without  any  consideration.    For,  in  general,  the  If  the  note  or  contract  contain  no  provision, 

eonsidefalion,  and  the  wiK>le  consideration  of  a  either  as  to  tune  or  place  of  delivery,  the  same 

special  eontreet  not  under  seal,  unless  it  be  a  ne-  rule  as  to  demand  and  place  of  demand  is  appli- 

gotiable  instrument,  must   be  explicitly  stated,  cable.    Chipm.  49;  1  Blackf.  170;  5  Cowen  516; 

otherwise  the  deelaration  may  be  visited  by  a  4  Wend.  379;  1  Walker,  Miss.  24;  20  Wend.  196; 

demurrer ;  and  if  incorrecUy  stated,  the  variance,  see  2  Penn.  71. 

on  exception  to  the  evidence,  will  be  fatal.    1  Chit  If  the  note  or  eontraet  contain  no  provision  m 

PI.  8  Am.  298;  6  Conn.  176;  9  Id.  508;  4  Id.  259;  to  the  place  of  delivery,  but  fixes  a  day,  or  ape- 

6  Cowen  151;  2  N.  Hamp.  289;  2  Bibb  429.  To  eific  time,  for  the  delivery,  no  demand  need  be 
alledge  a  consideration  in  addition  to  the  true  averted  or  proved ;  4  Wend.  377;  I  (3reonlf.  120; 
one,  is  also  fatal ;  3  Wend.  374.  5  Id.  192;  2  Penn.  71.     As  to  the  place  where 

{z)  As  to  averment  of  demajid.    Notes  payable    goods  must  be  delivered,  see  2  Kent's  Com.  Hfli 
in  specific  articles  do  not,  in  general,  come  under    Story  Contr.  319;  2  Penn.  65. 
the  coamon  rules  respecting  contracts  of  sale : 
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which  said  wheat,  at  said  time  and  place,  when  the  same  was  demanded,  as 
aforesaid,  was  of  great  value,  to  wit,  — >  dollars  ;  yet  the  defendant  did  not, 
then  and  there,  or  elsewhere,  or  at  any  other  time,  pay  or  ddiver  the  said 
wheat,  or  any  part  thereof,  to  the  plaintiff,  but  wholly  neglected  and  refused  so 
to  do.    [Jldd  common  eounts^  fye,j  ante,  p.  216, 217.} 

The  like,  the  Price  being  agreed  wpon. 

For  that,  whereas,  the  defendant,  on  [^.]  at  [^c.},  made  his  certain  note, 

in  writing,  and  delivered  the  same  to  the  plaintiif,  and  thereby,  then  and  there, 

for  value  received,  (a)  promised  to  pay  to  the  plaintiff,  or  order,  five  hundred 

dollars,  in  wheat,  at  fifty  cents  per  bushel,  to  be  delivered  to  the  plaintiff,  at 

,  on  or  before  — — ,  then  next  ensuing,  which  period  has  now  elapsed ; 

and  although  the  plaintiff  was  al  ways(c)  ready  to  receive  the  said  wheat,  at , 

aforesaid,  to  wit,  at  [^.] ;  yet  the  defendant  did  not  then  and  there,  or  else- 
where, nor  hath  he  at  any  time,  before  or  since,  delivered  the  said  wheat,  or 
any  part  thereof;  nor  has  he  paid  the  said  money,  or  any  part  thereof.  [Add 
common  counts,  ante,  p.  216,  217.] 


11.  On  Note  payable  to  E.  F.  or  Bearer. 

For  that,  whereas,  the  defendant,  on  [&c.]  at  []&c.]],  made  his  certain  prom- 
issory note,  in  writing,  and  thereby  promised  to  pay  to  E.  F.,  or  bearer, 

dollars,  two  months  after  the  date  thereof,  which  period  hath  now  elapsed ;  and 
the  said  E.  F.  then  and  there  delivered,  transferred,  and  assigned,  the  said  note 
to  the  plaintiff,  and  he  then  and  there  became,  and  was,  and  is,  the  lawful 
bearer  thereof;  and  the  defendant,  in  consideration  of  the  premises,  then  and 
there  promised  to  pay  the  amount  of  the  said  note  to  the  plaintiff,  according  to 
the  tenor  and  effect  thereof.  [Add  common  counts  and  breach,  as  ante,  o.  21  ^. 
217.] 


12.  Against  Payee,  being  Indorser,  who  had  not  due  Notice  of  Dishon- 
or, but  had  no  Effects  with  Maker,  (b) 

Tlieform  will  be  like  Form  3,  ante,  1 53,  omitting  the  averment  "  of  all 
which  the  defendant  then  had  due  notice,"  and  inserting  instead,  the  follow- 
ing allegation,  '*and  the  plaintiff  avers,  that  when  the  said  note  was  made, 
and  from  thence  until  and  at  the  time  when  the  same  became  due,  and  was  so 
presented  for  payment,  the  said  G.  H.  [the  maker,']  had  not  in  his  hands  any 
effects  of  the  defendant,  nor  was  there,  at  any  time,  any  consideration  or  value 

{o)  See  Dote  {y)  supra.  <c)  See  note  {q)  to  Sec.  35,  Fonn  9,  of  tUi 

(*)  See  Chit.  jr.  Bills,  57, 58.  Chapter. 
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for  the  said  6.  H.*8,  making  the  eaid  note,  or  paying  the  amoont  of  the  same, 
or  any  part  thereof,  [and  the  said  note  was  made  for  the  accommodation,  aAd 
at  the  reqneet  of  the  defendant,  ^  the  fad -be  «o,]  nor  hath  the  defendant  ans- 
tained  any  damage,  by  reason  of  his  not  having  had  notice  of  the  nonpayment 
of  the  said  note."  [Jidd  common  eouni$f  ^c.,  loUe,  p.  216,  217 ;  aee  anie^  p. 
,  fbrm  8.]j 

13.  By  ExeaUorj  or  Administrator  of  Payee  against  Maker,  (c) 

Commmeement  ae  anie^p*  190.]  For  that,  whereas,  the  defendant,  to  wit, 
on  [jkc']  at  [^e.],  made  his  promissory  note,  in  writing,  and  delivered  the 
same  to  the  said  G.  H.,  in  his  lifetime,  «and  thereby,  then  and  there,  promised 
to  pay  to  the  said  Q*  H.,  — —  dollars,  two  months  aAer  the  date  thereof, 
which  period  has  now  elapsed.  [Proceed  as  directed  m  Forms^  20,  21,  anite^ 
p.  249,  dedmringt  if  expediesU^  m  anotlur  county  as  there  suggested  J] 


14.  Against  the  Ececutor,  or  Aimnistratorf  of  the  Maker. 

Commencement  as  ante,  p.  193.]  For  that,  whereas,  the  said  6.  H.,  in  his 
lifetime,  to  wit,  on  Q&c]  at  Q&c]  made  his  promissory  note,  in  writing,  and 
delivered  the  same  to  the  plaintiff,  and  thereby,  then  and  tliere,  promised  to 
pay  to  the  plaintiff,  — — .  dollars,  two  months  after  the  date  tliereof,  which 
period  has  now  elapsed.     [Proceed  as  directed^  ante,  p.  250,  Form,  23.] 

Where  the  estate  is  insolvent,  and  a  note  not  due  is  rejected  or  allowed  by 
the  commissioners  rfthe  estate,  the  Statute  gives  the  creditor,  or  the  execu- 
tor, or  administrator,  a  right  to  appecdfrom  the  decision  of  the  Commission- 
ers, to  the  Court  of  Common  Pleas.  Stat.  377,5207.  7%e  declaration 
in  such  case  sliould  set  forth  the  note  or  contract,  Sfc,  as  it  is;  but  not  being 
due,  it  is  safest  to  show,  by  the  declaration,  the  right  to  sue.  (d) 

77k€  following  averments,  fyc,  may  be  inserted  in  such  case,  immedi- 
ately before  the  breach.  Tlie  words,  **  which  period  hath  now  elapsed/' 
should  be  omitted,  if  they  occur  in  the  form.  And  the  plaintiff  saith,  that, 
heretofore,  to  wit,  on  [&c.,]  [exact  day  not  material^  at  [^c.,]  it  appeared  to 
the  said  Court  of  Common  Pleas,  of  said  county,  from  the  representation  of 
the  defendant,  as  [executor  or  administrator,]  as  aforesaid,  then  and  there  made, 
that  the  said  estate,  of  the  said  6.  H.,  deceased,  would  probably  be  insufficient 
for  the  payment  of  the  debts  of  the  said  G.  H.,  deceased,  and  the  said 
Court,  thereupon,  then  and  there,  appointed  R.  S.  and  T.  W.  commission- 

(r)  If  the  action  be  by  Uie  representative  or  en  should,  if  necessary,  be  on  the  principle  of  Form 

indorsee  against  an  indorteTf  Form  3,  anief  p.  307,  21 ,  omUj  p.  249. 

may  readily  be  altered  to  meet  the  case,  using  {d)  6  Pick.  465.     Qjuere :  Whether  the  trans- 

ihe  words  ^  the  said  G.  H.  in  his  lifetime,^'  instead  cript  filed  does  not  sufficiently  showthe  right  to  sue. 
of  the  words  "  the  plaintiff }''  and  the  declaration 
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efs  of  insolvency,  to,  amoogtt  other  things,  receive  and  examine  the  claioia 
of  creditors,  against  the  estate  of  the  said  G.  H.,  deceased;  and  afierwanls  and 
widiin  the  period  allowed  by  law  for  the  presentation  of  the  cbinis  of  credil- 
ors,  and  proof  thereof,  before  said. commissioners,  to  wit,  on  [&c.]  at  [&c.,3 
the  plaintiff  presented  to,  and,  then  and  there,  made  due  proof  of  his  claim 
and  caase  of  action,  herein  above  mentioned,  against  the  said  6.  H*,  deceaaed, 
before  the  said  commissioners,  as  required  by  law,  and  which  said  claim  [was 
then  and  there  rejected  and  disallowed  by  thp  said  CommissionerB,  or  was  then 
and  there  allowed  by  die  said  commissioners,  or  to  the  amount  of  — —  dcdlars, 
was  idlowed  by  the  said  OommisBionera,  and  a  large  amouttt  thereof,  to  wit, 
the  sum  of  — ^—  dollars  of  aaid  daim  so  presented  and  proved,  as  aforesaid, 
was  then  and  there  disallowed  and  reacted  by  the  said  commiasioners,  «e- 
eording  to  the  fad  /  see  Stai.  377,  $307,]  and  thereupon  an  s^peal  was  taken 
to  the  court  here,  by  [the  plaintiff  or  the  defendant,]  whereby  and  by  foree 
of  the  Statute  in  soch  case  made  and  provided,  an  action  hath  accnied  to  the 
plaintiff,  in  the  premises,  against  the  defendant,  as  [executor  or  administrator,] 
as  aforesaid,  to  demand,  and  have  of  and  from  the  defendant,  as  [executor 
or  administrator,]  as  aforesaid,  the  moneys  aforesaid.  Neither  the  said  G. 
H.,  in  his  lifetime,  nor  the  defendant,  as  [administrator]  aforesaid,  since  the 
death  of  the  said  G.  H..,  have  paid  the  said  moneys  above  mentioned,  or  any 
part  tliereof,  to  the  damage,  [&c.] 


15.  By  a  surviving  Payee  against  Maker. 

For  that,  whereas,  the  defendant,  in  the  lifetime  of  one  6.  H.,  since  de- 
ceased, to  wit,  on  [&c.]  at  [^c],  made  his  promissory  note,  in  writing,  and 
delivered  the  same  to  the  plaintiff  and  die  said  G.  H.,  since  deceased,  and 
thereby,  then  and  there,  promised  to  pay  to  the  plaintiff,  and  the  said  G.  H., 

-T dollars,  two  months  afYer  the  date  thereof,  which  period  has  now  elapsed. 

[^Add  common  counts,  ante,  p,  216,  217,  as  directed,  ante,  p,  252,  Ibrm  27.] 


16.  By  Husband  and  Wife,  on  Note  payable  to  Wife,  before  Marriage, 

against  the  Maker. 

For  that,  whereas,  the  defendant,  whilst  the  said  [Mary]  was  sole  and  un- 
married, to  wit,  on  [&c.]  at  [&c.,]  made  his  promissory  note,  in  writing,  and 
delivered  the  same  to  the  said  [Mary,]  and  thereby,  then  and  there,  promised 
to  pay  to  the  said  [Mary,]  — —  dollars,  two  months,  ["weeks,"  or  "days,"] 
after  the  date  thereof,  which  period  has  now  elapsed.  [Proceed  as  directed, 
ante,  p.  253,  Form  28,  attending  to  the  directions  there  givenJ\ 
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Sec.  XXXIV.    reward. 

DtcJaraiian  for  a  Reward  offered  by  the  Defendant^  by  PubUc  Adver- 
tisementf  for  the  Discovery  of  an  Offender,  (d) 

For  that,  whereas,  heretofore,  to  wit,  on  [ice.li  at  £&e.],  the  defendant 
caused  to  be  pablished  a  pfaicard  or  adTertisement,  whereby,  after  reciting  that 
W.  €.  had  been  robbed,  and  that  there  was  great  reason  to  snppose  that  he 
had  been  murdered,  the  defendant  did  promise  and  undertake,  that  whosoever 
would  give  such  information  as  might  lead  to  a  discovery  of  the  murderer  of 
the  said  W.  C,  should,  on  eomneHtntf  receive  a  reward  of  <— —  dollars,  and 
that  any  person  concerned  therein,  or  privy  thereto,  except  the  person  who  ac- 
tuaUy  committed  the  offence,  should  be  entitled  to  such  reward,  and  every  ex- 
ertion used  to  prcMiure  a  pardon ;  by  the  said  placard  or  advertisement,  the  de- 
fendant directed  4hat  tlie  said  information  should  be  given,  and  application  for 
the  said  reward  be  made  to  him,  or  Mr.  W-  C.,  at  Columbus ;  and  the  plaintiff 
avers,  that  he,  confiding  in  die  said  promise  of  the  defendant,  and  not  being 
the  party  who  actually  committed  the  said  offence,  did  afterwards,  to  wit,  on 
[&C.3  at  [Ac],  give  to  the  4efendant  such  information  as  led  to  the  discovery 
of  the  murderer  of  the  said  W.  G. ;  and  that,  aflerwards,  to  wit,  at  the  Court 
of  Common  Pleas,  duly  held  at  — — — ,  in  and  for  the  county  of  ■  ■  ■  ,  on  [&c.], 
one  E.  F.,  who  was  guilty  of  the  said  offence,  to  wit,  the  murder  of  the  said 
W.  0.,  was,  in  due  course  of  law,  tried  for,  and  convicted  of,  the  said  murder, 
in  consequence  of  such  information  so  given  by  the  plaintiff,  as  aforesaid :  of 
all  which  the  defendant,  afterwards,  to  wit,  on  [&c.]  at  [&c.],  had  notice, 
and  was  then  and  there  requested  by  the  plaintiff  to  pay  him  the  said  sum  of 
money.    [Jldd  account  stated^  ^c,  ante^p.  216,  217.] 

SSC   XXXY.      SALE   OF   GOODS,    {c) 

1.  Declaration  on  a  Contract  for  the  purchase  of  Hempt  to  be  delivered 
at  a  named  ^^plau  in  the  months  of  Sepitmbet  and  October^*  and  to 
be  paid  for  by  the  Buyer's  Aoc^aneey  payable  six  Months  from  date 
of  Invoice  and  Delivery;  where  the  Vendors  neglected  to  deliver  the 
Hemp  within  the  time  specified^  but  the  Defendant  afterwards  agreed 
to  accept  it.  (/) 

First  Count  for  not  paying  by  a  Bill, 

For  thai,  whereas,  on  [Sue,]  at  [^c],  the  plaintiffs,  at  the  request  of  the 


{d)  See  Chit.  jr.  CoDtr,  5  Am.  ed.  10,  n.  (^ h  ConU.  901;  Ckhty,  Jr.,  Contr.  STSj  S  Keul's  Com. 

MS;  n  OUo  Rep.  2BU  84  Eag.  C.  L.  Rep.  467,  4  ed.  468. 

a.  |n).  (/)  This  declaratioii,  eootaiaiBf  nz  coimlB,  waa 

(e)  See  gMMuMy, aiiie,  p.  S04  to  807;  Story  firuaed  by  Lord  Teadenka,  C.  J.  wbea  al  iJie 
40 
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defendant,  bargained  and  sold  to  the  defendant  a  large  quantity,  to  wit,  ten  tons, 
of  St.  Petersburgh  clean  hemp,  of  the  import  of  the  year  1813,  and  to  be 
delivered  at  Hull,  of  fair  merchantable.quality  and  good  condition,  in  all  the 
montlis  of  September  and  October  then  next,  at  j^84  for  each  and  every  ton 
thereof,  to  be  paid  for  b}^  the  defendant's  acceptance,  payable  in  London,  at  six 
months  from  the  date  of  the  invoice  and  delivery;  and  in  consideration  thereof, 
and  that  the  plaintiffs,  at  the  request  of  the  defendant,  had  undertaken,  and 
then  and  there  promised  the  defendant,  to  perform  and  fulfill  the  terms  of  the 
said  bargain  and  sale  in  all  things,  on  the  part  of  the  plaintiffs,  to  be  performed 
and  fulfilled,  the  defendant  undertook»  and  then  and  there  promised  the  plain- 
tiffs, to  pay  them  for  the  said  hemp,  according  to  the  terms  of  the  said  bargain 
and  sale,  and  although  the  plaintiffs  vere  ready  and  toilling  {g)  to  have  deliv- 
ered at  Hull,  to  the  defendant,  the  said  hemp,  in  tlie  time  mentioned  in  the  said 
terms  of  tlie  said  bargain  and  sale,  and  also  ever  since  the  month  of  October, 
in  the  year  aforesaid,  have  been,  and  still  are,  ready  and  willing  to  deliver  the 
same  at  Hull,  to  the  defendant,  to  wit,  at  [&c*],  and  the  plaintiffs  heretofore,  to 
wit,  on  [dz^c],  1818,  at  [&c.]  (A),  delivered  to  the  defendant  an  invoice  of 
tlie  said  hemp,  bearing  date  the  day  and  year  last  aforesaid,  and  to  wit,  on  the 
day  and  year  last  aforesaid,  at  [^c^y  drew  a  certain  bill  of  exchange  for  the 
amount  of  the  purchase  money  of  the  said  hemp,  bearing  date  the  day  and 
year  last  aforesaid,  and  payable  at  six  months  date,  and  then  and  there  requested 
the  defendant  to  accept  the  same  bill  of  exchange,  jso  as  to  make  it  such  an 
acceptance  of  the  defendant  as  was  to  be  given,  as  aforesaid,  according  to  the 
terms  of  the  said  bargain  and  sale,  yet  the  defendant,  not  regarding  his  said 
promise  and  undertaking,  did  not,  nor  would,  accept  the  said  bill  of  exchange, 
nor  hath  he  at  any  time,  hitherto,  acceptecl  the  said  bill  of  exchange,  nor  given 
any  such  acceptance  as  was  to  be  given  by  the  defendant  in  that  behalf,  as 
aforesaid,  nor  any  acceptance  whatever,  in  payment  for  the  said  hemp,  or  in 
any  manner  paid  the  said  plaintiffs  for  the  same,  but  hath,  hitherto,  wholly 
refused,  and  still  doth  refuse,  so  to  do,  to  wit,  at  said  county. 

Secmid  Cow^ — More  general^  and  stating  that  Plaintiffs  drew  the  BiU 

— for  not  acc^ting  the  Hemp  or  the  BilL 

And  whereas,  also,  heretofore^  to  wit,  on  the  13th  August,  1813,  at  [&c.], 
in  consideration  that  plaintiffs,  at  tlie  request  of  defendant,  had  bargained  and 


bar,  and  settled  by  an  eminent  Barrister,  now  on  ber  next,  at  £84  per  ton.  pa3nnenl  per  the  buyer's 

the  bench.    The  followingf  ivas  the  form  of  the  acceptance,  payable  In  London  six  months  Aon 

ai^reement,  or  broker's  note  :•—  "  Hull,  August  13,  date  of  invcMce  and  delivery/' 

1813.  —  Sold  for  account  of  Messrs.  M.  &  Sons,  {g)  This  averment  seems  sufficient.     1  East 

to  Mr.  O.  Q.,  ten  tons  of  Su  Petersburgh  clean  203;  !2  B.  &  P.  447. 

hemp,  of  this  year's  import,  and  to  be  ddhered  at  [k)  8o  in  the  origina)  draft.    Qh.  whether  a  de- 

HyU,  of  fair  mm^umtabU  ifwUHy  and  good  con-  livery  unthin  the  prescribed  time,  or  a  dispensmion 

diiMU,  m  ail  the  mouUa  of  September  ami  Octih  thereof  should  oM  be  sliowa  in  tUacoantf 
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sold  to  him,  defendant,  another  large  quantity,  to  wit,  ten  tons  of  stich  other 
hemp  as  was  agreed  upon  between  them  in  that  behalf,  at  £%4  for  each  and 
every  ton  thereof,  to  be  paid  for  by  the  defendants  acceptance,  payable  in 
London,  at  six  months  from  the  date  of  the  invoice  and  delivery,  and  that  the 
plaintiffs,  at  the  defendant's  request,  had  undertaken,  and  then  and  there  prom- 
ised the  defendant,  to  deliver  the  said  last  mentioned  hemp  to  him  at  Hull,  in 
all  the  months  of  September  and  October,  then  next,  the  defendant  undertook, 
and  >then  and  there  promised  the  plaintiffs,  to  accept  and  receive  the  said  last 
mentioned  hemp  of,  and  from,  them,  the  said  plaintiffs,  and  to  pay  them  for  the 
same  in  manner  aforesaid;  and  although  the  plaintifis  were  ready  and  willing 
to  have  delivered  at  Hull,  to  the  defendant,  the  said  last  mentioned  hemp,  in  ' 
the  time  in  that  behalf  last  aforesaid;  ami  also,  ever  since  the  month  of  Octo- 
ber, in  the  year  aforesaid,  have  been,  imd  still  are,  ready  and  willing  to  deliver 
the  same  at  Hull,  to  the  defendant,  to  wit,  at  [&c.],  and  although  tfie  plain- 
tiffs heretofore,  to  wit,  on  [&c.],  1813,  at  [Ac.]*  i^^^ted  the  defendant  to 
accept  and  receive  the  said  last  mentioned  hemp,  and,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  ([&c.3t  delivered  to  the  defendant  an  invoice  of  the  said 
last  mentioned  hemp,  bearing  date  as  therein  mentioned,  and,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  (]^.3»  requested  the  defendant  to  give  to  them 
such  acceptance  as  last  aforesaid,  in  payment  for  the  said  last  mentioned  hemp, 
yet  the  defendant,  not  regarding  his  said  last  mentioned  promise  and  undertak- 
ing, did  not,  nor  would,  accept  or  receive  the  said  last  mentioned  hemp,  nor 
give  to'the  said  plaintiffs  such  acceptance  ss  last  aforesaid,  in  payment  for  die 
said  last  mentioned  hemp,  nor  hath  he,  at  any  time,  hitherto,  given  them  any 
acceptance  in  payment  for  the  said  last  mentioned  hemp,  or  in  any  manner 
paid  them  for  the  same,  but  hath  hitherto  wholly  refused,  and  still  doth  refuse, 
so  to  do,  to  wit,  at  [&c.]  . 

Third  Covnt —  On  Defendants  agreement  after  the  specified  period  of 
delivery,  to  accept  and  pay  for  the  Hemp,  if  delivered  without  delay 
—  stating  the  original  Bargain. 

And  whereas,  also,  heretofore,  to  wit,  on  the  13th  August,  A.  D.  1813,  at 
[&C.3  the  plaintiffs,  at  the  defendant's  request,  bargained  and  sold  to  the  said 
defendant  another  large  quantity,  to  wit,  ten  tons  of  St.  Petersburgh  clean 
hemp,  of  the  import  of  the  year  1813,  and  to  be  delivered  at  Hull,  of  fair 
merchantable  quality  and  condition,  in  all  the  months  of  September  and  Octo- 
ber, then  next,  at  JS84  for  each  and  every  ton  thereof,  to  be  paid  for  by  the 
said  defendant's  acceptance,  payable  in  London,  at  six  months  after  the  date  of 
the  invoice  and  delivery,  but  which  said  last  mentioned  hemp  was  not  required 
by,  nor  delivered  to,  the  said  defendant,  in  the  said  months  of  September  or 
October,  and  thereupon  afterwards,  to  wit,  on  the  3d  day  of  November,  in  the 
year  aforesaid,  at  [4&C.3,  in  consideration  that  the  plaiuliffs,  at  the  request  of 
the  defendant,  would,  without  further  delay^  deliver  to  him  an  invoice  of  the 
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said  last  mentioned  hemp,  and  ddiver  the  aa^d  laat  menttoned  hemp  to  the 
defendant,  at  Hull,  he,  the  defendant,  undertoofc,  and  theoi  and  there  piomiaed 
the  plaintiffs,  to  accept  and  receive  the  aaid  last  mentioned  hemp  of,  and  from, 
the  plaintiffs,  and  to  pay  them  for  the  same  at  the  rate  in  that  behalf  afoieaaid, 
by  an  acceptance  of  the 'defendant,  payable  in  Iiondon,  at  six  months  fipom  the 
date  of  the  invoice  and  delivery,  and  although  the  plaintift  afterwaids,  and 
without  any  farther  delay,  to  wit,  on  die  5th  day  of  November,  in  the  year 
aforesaid,  at  [&c.]],  delivered  to  the  defendant  an  invoice  of  the  said  last  men- 
tioned hemp,  bearing  date  as  therein  menttoned,  and  were,  without  further 
delay,  to  wit,  on  the  day  and  year  last  aforesaid,  and  have  ever  since  been 
there  ready  and  willing  to  ddiver  Ihe  last  mentioned  hemp  to  the  defendant,  at 
Hull,  aforesaid,  and,  to  wit,  on  the  day  and  year  last  aforesaid,  at  f  Ac], 
requested  the  defendant  to  accept  and  receive  the  said  last  mentioned  hemp, 
and,  to  wit,  on  the  day  and  year  last  aforesaid,  at  [dec.]*  drew  a  bili  of 
exchange  on  the  defimdant  for  the  purchase  money  for  the  said  last  mentioned 
hemp,  bearing  date  on  [&c.3»  last  mentioned,  and  payable  six  months  alkr 
date,  and  then  and  there  requested  the  defendant  to  accept  the  said  bill  of 
exchange,  yet  the  defendant,  not  regarding  his  said  last  mentioned  promise  and 
undertaking,  did  not,  nor  would,  accept  or  receive  the  said  last  mentioned  hemp, 
nor  accept  the  said  last  mentioned  bill  of  exchange,  nor  hath  he,  at  any  time, 
hitherto,  accepted  or  received  the  sud  last  mentioned  hemp,  nor  accepted  the 
said  last  mentioned  bill  of  exchange,  neither  hath  he,  at  any  time,  liitherto, 
given  any  acceptance  for  the  said  last  mentioned  hemp,  nor  in  any  manner  paid 
the  plaintiffs  for  the  same,  but  hath,  hitherto,  whoUy  refused,  and  still  doth 
refuse,  so  to  do,  to  wit,  at  [6lcJ]  * 

Fourth  Count — TTle  likcy  provided  the  Hemp  ihould  be  ieUtered  tn  a 

reasonable  time. 

And  whereas,  also,  heretofore,  to  wit,  on  the  18th  August,  A«  D.,  1813,  at 
[&C.3,  the  plaintiffs,  at  the  request  of  the  defendant,  bargained  and  sold  to  the 
defendant,  a  large  quantity,  to  wit,  ten  tons  of  other  such  hemp  as  had  been 
agreed  upon  between  them,  at  £%^  for  each  and  every  ton  thereof,  to  be  paid 
for  by  an  acceptance  of  the  defendant,  as  agreed  upon  in  that  behalf,  to  be  de- 
livered at  Hull,  within  a  time  agreed  upon  between  them,  but  which  said  last 
mentioned  hemp  was  not  required  by,  nor  delivered  to,  the  defendant,  within 
the  time  agreed  upon,  and  thereupon,  afterwards,  to  wit,  on  the  3d  day  oC  No- 
vember, in  the  year  aforesaid,  at  [^c.]],  in  consideration  of  tlie  sud  last  men- 
tioned premises,  and  that  the  plaintiffs,  at  the  request  of  the  defendant,  would, 
within  a  reasonable  time  then  next  following,  deliver  an  invoice  of  the  said  last 
mentioned  hemp  to  the  defendant,  and  deliver  the  said  last  mentioned  hemp  to 
the  defendant  at  Hull,  he,  the  said  defendant,  undertook,  and  then  and  there 
promised  the  plaintiffs,  to  pay  them  for  the  said  last  mentioned  hemp,  at  tlie 
rate  in  that  behalf,  aforesaid,  by  an  acceptance  of  him,  the  said  defendant,  pay- 
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Mb  in  London,  at  six  months  from  the  date  of  the  invoice  and  delivery,  and 
dthoBgh  die  said  plaintHT,  within  a  reasonable  time,  to  wit,  two  days  then  next 
following,  to  wit,  on  the  5th  day  of  November,  in  the  year  aforesaid,  at  [&c.], 
delivered  to  the  defendant,  an  invoice  of  the  said  last  mentioned  hemp,  bearing 
date  the  day  and  year  last  aforesaid,  and  were  within  such  reasonable  time,  as 
aforesaid,  and  ever  since,  have  been  there  ready  and  willing  to  deliver  the  last 
mentioned  hemp  lo  the  defendant  at  Hull,  and  although  the  plabitiflii,  afterwards, 
to  ^it,  on  the  day  and  year  last  aforesaid,  at  [&C.39  requested  the  defendant  to  give 
them  such  acceptance  as  last  aforesaid,  in  payment  for  the  said  last  mentioned 
hemp,  yet  the  defendant,  not  regarding  his  said  last  mentioned  proniise  and 
undertaking,  did  not,  nor  would,  give  to  the  plaintiffs,  such  acceptance  as  last 
aforesaid,  nor  any  other  acceptance,  in  payment  for  the  said  last  mentioned 
hemp,  nor  hath  he,  at  any  time  hitherto,  given  any  acceptance  for  the  said  last 
mentioned  hemp,  or  in  any  manner  paid  the  said  plaintiffs  for  the  same,  but 
hath  hitherto  wholly  refused,  and  still  doth,  refuse  so  to  do,  to  wit,  at  [jSlc.Ii 

lyth  Count — On  a  Contract  to  deliver  and  accept  without  delay,  not 

stating  the  original  Bargain. 

And  wiiereas,  also,  afterwards,  to  wit,  on  the  9d  day  of  November,  in  the 
year  aforesaid,  at  [Set."],  in  consideration  that  the  plaintifis,  at  the  defendant's 
request*  had  baigained  and  sold  to  the  defendant,  a  certain  other  large  quantity, 
to  wit,  ten  tons  of  St.  Petersburgh  clean  hemp,  of  the  import  of  the  year  1813, 
of  foir  merchanteMe  quality  and  condition,  at  £Bi  per  ton,  to  be  paid  for  by 
the  defendant  to  the  said  pkintiifs,  by  an  acceptance  of  the  said  defendant,  and 
payable  in  London,  at  six  months  fVom  the  date  of  the  inVoiee  and  delivery, 
and  had  undertaken  and  promised  the  defendant  to  deliver  the  said  last  men- 
tioned hemp  to  him,  at  Hull,  without  delay;  ^e  defendant  undertook,  and 
then  and  ihere  promised  the  plainttfirs,  to  pay  them  for  the  said  last  mentioned 
hemp,  in  manner  aforesaid,  and  the  plaintiffs  in  fkct  say,  that  they  were  with- 
out delay,  from  the  time  of  making  tlie  said  last  mentioned  promise  and  under- 
taking, and  continually,  hitherto,  have  been,  and  still  are,  ready  and  willing  to 
deliver  the  said  last  mentioned  hemp  to  the  defendant,  to  wit,  at  [&c.];  and,  to 
wit,  on  Q&c*]*  ^^  ^^  y^^  aforesaid,  at  [&C.39  requested  the  defendant  to 
accept  and  receive  the  said  last  mentioned  hemp,  and  although  the  plaintiffs 
did,  without  delay,  to  wit,  on  the  day  and  year  last  aforesaid,  at  [d&c],  deliver 
to  the  defendant,  an  invoice  of  the  said  last  mentioned  hemp,  bearing  date  the 
day  and  year  last  aforesaid,  and^  to  wit,  on  the  day  and  year  last  aforesaid,  at 
[&«.],  drew  a  bill  of  exchange  on  the  defendant,  for  the  purchase  money  of 
the  said  last  mentioned  hemp,  bearing  date  the  same  day  and  year  last  afore- 
said, and  payable  six  months  after  date,  and  then  and  there  requested  the  de- 
fendant to  accept  the  said  last  mentioned  bill  of  exchange,  yet  the  defendant, 
not  regarding  his  said  last  meationcd  promise  and  undertaking,  did  not,  nor 
W0UKI9  accept,  nor  hath  he,  at  any  time  hitherto,  accepted  the  said  last  men* 
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tioiied  bill  of  exchange,  nor  hath  he  given  the  plaintiffs  any  such  acceptance 
as  was  to  be  given  in  that  behalf,  as  aforesaid,  or  any  other  acceptance,  in  pay- 
ment for  the  said  last  mentioned  hemp,  uor  in  any  manner  paid  the  plaintiffs, 
or  either  of  them,  for  the  same,  but  hath  hitherto  wholly  refused,  and  still 
dotli  refuse  so  to  do,  to  wit,  at  [^0 

Sixth  Count — General  Count  to  pay  by  BiB^  at  six  months  from  date  of 
Invoice  and  Delivery,  for  not  giving  the  BiB.  (A) 

And  whereas,  also,  afterwards,  to  wit,  on  the  3d  day  of  November,  in  tlie 
year  aforesaid,  at  [&c.],  in  consideration  that  the  plaintiffs,  at  tlie  request  of  the 
defendant,  would  sell  and  deliver  to  the  defendant,  a  certain  other  large  quanti- 
ty, to  wit,  ten  tons,  of  other  hemp,  at  and  for  a  large  price  or  sum,  to  wit,  J^4 
for  each  and  every  ton  thereof,  to  be  paid  for  by  the  defendant  to  the  plaintiffs 
by  an  acceptance  of  the  defendant,  payable  in  London,  at  six  months  from  the 
date  of  the  invoice  and  delivery,  he,  the  said  defendant,  undertook,  and  then 
and  there  promised  the  plaintiffs,  to  pay  them  for  the  same  in  manner  afom- 
said ;  and  the  plaintiffs  in  fact  say,  that  they,  confiding  in  the  said  last  men- 
tioned promise  and  undertaking  of  the  defendant,  to  wit,  on  the  5th  day  of  No- 
vember, in  the  year  aforesaid,  at  [^c],  did  sell  the  said  last  mentioned  hemp 
to  the  <lefendant,  and  that  they,  continually,  from  thenceforth,  hith^to,  have 
been,  and  still  are,  ready  and  willing  to  deliver  the  last  mentioned  hemp  to  tlie 
defendant,  to  wit,  at  [^c],  and  although  the  plaintiffs,  afterwards,  on  the  day  and 
year  last  aforesaid,  at  [&c.3f  delivered  to  tlie  defendant  an  invoice  of  the  said 
last  mentioned  hemp,  bearing  date  as  therein  menUoned,  and,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  [&c.3,  requested  the  defendant  to  give  them 
such  acceptance,  (t)  as  last  aforesaid,  in  payment  for  the  said  last  mentioned 
hemp,  yet  the  defendant,  not  regarding  his  said  last  mentioned  prmnise  and  un- 
dertaking, did  not,  nor  would,  give  tlie  plaintiffs  such  acceptance  as  last  afore- ^ 
saidi  nor  any  other  acceptance,  in  payment  for  the  last  mentioned  hemp,  nor 
hath  he,  at  any  time  hitlierto,  given  them  any  acceptance,  in  payment  for  the 
last  mentioned  hemp,  nor  in  any  manner  paid  tliem  fcnr  the  same,  but  hath 
hitherto  wholly  refused,  and  still  doth  refuse  so  to  do,  to  wit,  at  [&c.]  [Jidd 
common  county  ^c.^  ante^p.  216,  217.3 


2.  Declaration  against  the  Vendee  of  Goods  sold  ^^  at  the  market  price f' 
for  not  accqfting  them ;  showisig  a  Resale,  (k) 

For  that,  whereas,  the  defendant,  heretofore,  to  wit,  on  \j8lc,]  at  [<Ste.39  bar- 
gained for,  and  bought  of  the  plaintiff,  and  the  plaintiff,  at  the  request  of  the 

(/i)  See  autCf  p.  159,  see  Form  7,  post.  cliai^eH  them  from  so  Hoin«r,  as  defendant  was 

(i)  Qticre:   Whether  it  should  not  be  shown    to  be  the  ocrqi^or;  ace  post, h'orml. 
that  piaimUTs  drew  a  bill,  or  that  defendant  dis-        {k)  S«e  Form,  Sec,  25  Eng.  C.  It«p.  170. 
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defendaot,  then  and  there  sold  to  the  defendant,  a  certain  large  quantity,  to  wit, 
one  thousand  barrels  of  flour,  at  a  certain  price  or  value,  to  wit,  at  the  then 
nsnal  and  common  shipping  price  for  flour,  at  ,  to  be  deliv^ed  by  the 

plaintiflr  to  the  defendant,  at  ,  on  the  arrival  of  the  said  flour,  from  — , 
and  to  be  paid  for  by  the  defendants,  to  the  plaintiflT,*  on  the  delivery  thereof, 
and  the  freight  for  the  carriage  thereof,  to  be  paid  by  the  defendant ;  and  in 
consideration  thereof,  and  that  the  plamtiflT,  at  the  request  of  the  defendant, 
would  deliver  the  said  quantity  of  flour  to  the  defendant,  at  ^—  aforesaid,  the 
defendant  undertook,  and  then  and  there,  to  wit,  at  [&c.],  promised  tlie  plain- 
tiflT to  accept  the  said  flour  of  and  from  him,  the  plaintiflT,  and  to  pay  him  for 
the  same  on  the  delivery  thereof  to  the  defendant;  and  the  plaintiff  avers,  that 
the  usual  and  common  shipping  price  and  value  of  the  said  flour,  at  afore* 

said,  at  the  time  of  the  making  of  the  said  promise  of  the  defendant,  was  at, 
and  ai\er  the  rate  of  '  doUars,  for  each  and  every  barrel  of  the  said  flour; 
and  although  the  plaintiflT  afterwards,  and  on  the  arrival  of  the  said  flour  at 

,  from aforesaid,  to  wit,  on  the         '•  day .  of  ,  A.  D.  ,  at 

[^.],  was  ready  and  willing,  and  then  and  there  tendered  and  offered  to  de- 
liver the  said  flour  to  the  defendant,  and  then  and  there  requested  the  defendant 
to*accept  the  same,  and  to  pay  him,  the  plaintifl',  for  the  same  as  aforesaid ;  yet 
the  defendant,  not  regarding  his  said  promise  and  undertaking,  did  not,  nor 
would,  when  he  was  so  requested,  or  at  any  time,  before  or  afterwards,  «accept 
the  said  flour,  or  any  part  thereof,  of  or  from  the  plaintiiT,  or  pay  him  for  the 
samCj  or  any  part  thereof,  at  the  rate  aforesaid,  or  otherwise,  but  wholly 
neglected  and  refused  so  to  do;  whereby  the  plaintifi*  necessarily  incurred  a 
great  expense,  to  wit,  — — -  didlars,  in  keeping  the  said  goods  and  chattels,  and 
in  endeavoring  to  jHrocure  the  completion  of  the  said  contract  by  the  defendant 
on  his  part,  to  wit,  at  [&c.] ;  and  afterwards,  to  wit,  on  [&c.]  at  [&c.],  the 
plaintiflT  was  forced  to  resell,  (/)  and  did  resell,  the  said  flour,  at  and  for  a  much 
less  price  ^an  the  price  so  to  have  been  paid  by  the  defendant  for  the  same, 
to  wit,  at  a  loss  and  deficiency  of  ■  dollars,  besides  the  costs  and  charges 
of  such  resale,  amounting  to  a  large  sum,  to  wit, dollars ;  and  the  plain- 
tiflT was,  and  is,  by  means  of  the  premises,  otherwise  damnified,  to  wit,  at 
[4e;c.]    {Add  common  counts^  ^c,  ante^  p.  210,  217.] 


3.  For  not  taking  away,  Timber  told  hy  the  Plaintiff  to  the  Defendant^ 

and  lying  upon  the  Plaintiff  ^s  Lands,  (m) 

For  that,  whereas,  the  plaintiflT,  on  [AcJ]  at  [^.3,  at  the  request  of  tlie  de- 
fendant, bargained  with  the  defendant  to  sell  to  him,  and  the  defendant  then 

(/)  If  Uie  vendee  reftue  to  pay  for  or  accept  tlie  341;  8  Wend«  495;  9  Wend.  129;  t  Renfs  Com. 

goods,  the  vendor  aiay  retell,  and  tue  speciaDy  iXH.    8td  vide  Greaves  o.  Ashlio,  3  Canp.  4SC. 

for  tlie  loss  on  tbe  resale;   15,Eng.  C.  L.  Rep;  (m)  17  Eag.  C.  I^  Rep.  444. 
129;  and  see  Wright  d66;  Story  Cootr.  322, 340, 
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and  there  agreed  to  buy  of  the  plaiatiff,  a  large  quantity  of  timber^  to  wit» 
oak  trees,  [&.C.39  ftt  ihe  rate  or  priae  of  eighteen  ceniB  for  each  and  every  fool 
thereof,  to  be  fetched,  taken,  and  carried  away  by  the  defendant  from  the  landa 
of  the  plaintiff,  whereon  the  same  then  were,  within  a  reasonable  time  then 
next  following,  and  to  be  paid  for  by  the  defendant,  when  removed,  at  the  rale 
aforesaid,  and  in  consideration  thereof,  and  also  in  consideration  that  the  plain- 
tiff, at  the  like  request  of  the  defendant,  had  then  and  there  undertaken  and 
promised  the  defendant  to  permit  and  suffer  the  defendant  to  fetch,  take,  and 
carry  away  the  said  timber  from  the  said  lands  of  the  plaintiff,  the  defendant 
then  and  there  undertook,  and  promised  the  plaintiff,  to  fetch,  take,  and  carry 
away  the  said  timber,  from  the  said  lands  of  the  plaintiff,  and  to  pay  the  plain- 
tiff for  the  same,  at  the  rate  aforesaid,  within  a  reasonable  time,  then  following; 
and  although  the  plaintiff  hath  always  been  there  ready  and  willing  to  suffer 
and  permit  the  defendant  to  fetch,  take,  and  carry  away  the  said  timber  from 
the  said  lahds  of  him,  the  said  plaintiff,  and  a  reasonable  time  for  the  taking 
away  and  paying  for  the  said  timber,  as  aforesaid,  hath  elapsed ;  yet  the  de- 
fendant hath  not,  although,  afterwards,  to  wit,  on  [^0  at  [&;c.],  requested  by 
tlie  plaintiff  so  to  do,  fetched,  taken,  or  carried  away  the  said  timber,  or  any 
part  thereof,  from  the  said  lands,  or  accepted,  or  paid  the  plaintiff  for  the  same; 
and  there  is  now  due  and  owing  from  the  defendant  to  the  plaintiff,  for  and  on 
account  of  the  price  of  the  said  timber,  at  the  rate  aforesaid,  a  large  sum,  to 
wit, dollars.    [Jidd  anntnon  caunis^  {re,  anU*p.  did,  217.] 


4.  On  DefendaniU  promi$e  to  return  or  pay^  iy  o  certain  time^  for  a 
Hone  received  by  Defendant  from  Plaintiff  on  trioL 

For  that,  whereas,  heretofore,  to  wit,  on  [^c]  at  [&c.],  before  the  hour  of 
twelve  o'clock  at  noon,  on  the  same  day,  in  consideration  tliat  the  plaintiff,  at 
the  request  of  the  defendant,  would  deliver  a  certain  gelding  of  the  plaintiff,  of 
a  large  price  and  value,  to  wit,  ——  dollars,  to  be  had  and  used  on  trial  by  the 
defendant,  he,  the  defendant,  undertook,  and  then  and  there  promised  the  plain- 
tiff to  return  the  said  gelding  to  the  plaintiff  by  twelve  o'clock  at  noon  on  the 
day  and  year  aforesaid,  or  to  pay  him  the  said  sum  of  ■  dollars  for  the 
same ;  and  the  plaintiff  avers,  that  he,  confiding  in  the  said  promise  of  the 
defendant,  did  afterwards,  to  wit,  on  [^.],  aforesaid,  at  [^c],  before  llwelve 
o'clock  at  noon,  of  the  same  day,  deliver  the  said  gelding  to  the  defendant,  to 
be  had  and  used  on  trial  by  him,  the  defendant,  as  aforesaid;  nevertheless,  the 
defendant,  not  regarding  his  said  promise,  did  not,  nor  would,  retnm  the  said 
gelding  to  the  plaintiff  by  twelve  o'clock  at  noon,  on  the  day  and  year  afore- 
said, nor  hath  he,  hitherto,  (although  on  [&c.]  at  [^.],  requested  so  to  do,) 
paid  the  said  sum  of  — —  dollars,  or  any  part  thereof,  to  the  plaintiff,  for  the 
same,  but  hath,  hitherto,  wholly  neglected  and  refused  so  to  do.  [Add  com- 
mon counts,  ante,  p.  216,  217. 


DBCLARATTONS  IN  ASSUMPSIT.  3-21 

Sale  of  Goods. 

5.  By  the  Vendor,  against  the  Vendee  of  Goods,  for  not  accepting 
them;  where  the  Goods  were  to  have  been  delivered  in  parcels  or 
differe$U  days,  and  to  be  paid  for  on  delivery^  with  a  diseomU, 
fyc.  (n) 

For  tliat,  whereas,  heretofore,  to  wit,  on  [&c.]  at  [&c.],  the  defendant  bar- 
gained for,  and  bought  of  the  plainti0*,  and  the  plaintiff,  at  tlie  request  of  the 
defendant,  then  and  there  sold  to  the  defendant  a  large  quantity,  to  wit,  twenty- 
tons  of  oil,  at  a  certain  rate  or  price,  to  wit,  [^c.^t  for  each  and  every  tpn 
thereof,  usual  allowance,  to  be  free  delivered,  half  in  the  month  of  February 
then  next,  and  the  remainder  in  the  month  of  March  then  next,  and  to  be  paid 
for  upon  each  delivery  in  ready  money,  allowing  —  dollars  per  cent,  dis- 
count, half  of  the  oil  to  be  delivered  in  the  last  fourteen  days  in  February  then 
next,  and  the  other  half  to  be  delivered  in  the  last  fourteen  days  in  March 
then  next;  and  in  consideration  thereof,  and  that  the  plaintiff,  at  the  request  of 
the  defendant,  had  Uien  and  there  undertaken,  and  promised  the  defendant,  to 
deliver  the  said  oil  to  him,  tlie  defendant,  at  the  times  and  manner  aforesaid, 
he,  the  said  defendant,  undertook,  and  then  and  the?e  promised  the  plaintiff,  to 
accept  the  said  oil  of,  and  from,  the  plaintiff,  and  to  pay  him  for  the  same  on 
the  delivery  thereof  to  him,  the  defendant,  as  aforesaid ;  and  although  the  plain- 
tiff afterwards,  and  at  the  time  in  the  said  contract  in  that  behalf  mentioned,  to 
wit,  on  [&C.3  s^t  Q^c^i  was  ready  and  willing  to  deliver  one  half  of  the  said 
oil  to  the  defendant,  and  afterwards,  to  wit,  at  the  other  time  in  the  contract 
mentioned,  to  wit,  on  Q^c]  at  Q&c],  was  ready  and  willing  to  deliver  the 
residue  of  the  said  oil  to  the  defendant,  usual  allowances  being  made,  as  afore- 
said, and  although  tlie  plaintiff  was  ready  and  willing  to  allow  such  discount, 
as  aforesaid,  of  which  premises  the  defendant,  at  those  respective  times,  there 
had  notice,  and  was  requested  by  the  plaintiff  to  receive  and  pay  for  the  said 
oil,  as  aforesaid ;  yet  the  defendant,  not  regarding  his  said  promise  and  under- 
taking, did  not,  noi  would,  at  those  times,  or  at  any  otlicr  times,  accept  the 
said  oil,  or  any  part  thereof,  of,  or  from,  him,  the  plaintiff,  or  pay  liim  for  (he 
same,  or  any  part  thereof,  as  aforesaid,  but  then  and  there  wholly  neglected  and : 
refused  so  to  do,  by  reason  whereof,  Q^c,  as  beforef  Ibrm  2/  add  eommon 
counts^  ^c.f  antefp.  216,  217.] 


6*  For  not  furnishing  and  packing  yp  good  Hams  for  a  foreign  market. 

For  that,  whereas,  heretofore,  to  wit,  on  [Ac]  {day  of  sale^  or  about  il,)  at 
[&C.3*  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
then  and  there  promised  the  defendant  to  buy  of  him  divers  goods  and  mer- 
chandise, to  wit,  [&.C.39  [Aere  describe  the  goods  generally^']  for  certain  large 

(f»)  See  Form,  &c.,  17  F,ng.  C.  L.  Rep.  344. 
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prices  then  and  there  agreed  upon  between  the  plaintiff  and  the  defaidant, 
amounting  together  to  a  large  sum  of  money,  to  wit,  the  sum  of  —  dollars, 
he,  the  said  defendant,  undertook,  and  then  and- there  promised  the  plaintiff,  to 
funMsh  such  goods  and  merchandise,,  as  aforesaid,  propesly  preserved  and 
packed  up  for  the  East  Indies,  aforesaid,  and  to  pack  them  properly  for  the  said 
yoyage;  and  the  plaintiff  in  fact  says,  that  although  he,  confiding  in  the  said 
promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  [^.],  aforesaid,  buy  of  the  defendant  a  large  quantity  of  goods  and  mer- 
chandise, as  and  for  the  same  goods  and  merchandise,  so  agreed  to  be  bought, 
as  aforesaid,  and  which  the  defendant  then  and  there  supplied  and  furnished  to 
the  plaintiff,  as  and  for  such  goods  and  merchandise,  to  wit,  at  [&c.]]»  afore- 
said ;  yet  the  defendant  did  not,  nor  would,  although  oAen  requested  so  to  do, 
furnish  such  goods  and  merchandise,  as  aforesaid,  fit  to  be  sent  to  the  Elast 
Indies,  as  aforesaid,  or  pack  them  properly  for  the  said  voyage,  according  to 
his  said  promise,  so  made,  as  aforesaid,  but  wholly  neglected  and  refused  so  to 
do,  and  therein  made  default;  and  then  and  there  so  negligently  and  improperly 
conducted  and  behaved  himself  in  and  about  the  furnishing  and  packing  of  the 
said  goods  and  merchandiy,  that  the  same,  by  reason  thereof,  were  wholly 
unfit  for  the  puipose  aforesaid,  and  thereby  the  plaintiff  not  only  lost  all  the 
profit,  which  he  otherwise  might  and  would  have  derived  and  acquired  from 
the  purchase  of  tlie  said  goods  and  merchandise,  but  also  was  put  to  great 
expense  of  his  moneys,  to  wit,  — —  dollars,  in  and  about  the  shipping  and 
conveying  of  the  same  to  the  said  East  Indies,  and  in  and  about  other  expenses 
relating  to  the  same;  and  was  also  put  to  great  expense  and  loss,  in  and  about 
the  sale  of  the  said  goods  and  merchandise,  and  sustained  great  loss  and  damage 
on  occasion  of  his  not  being  able  to  sell  or  dispose  of  the  same,  at  — ^  afore- 
said. 

Second  Qnmtf  far  not  selling  Ooods,  fycj  that  were  Jit  and  proper  to  be 

sent  to  foreign  markets. 

And  whereas,  also,  heretofore,  to  wit,  on  [&e*']  at  [^.],  aforesaid,  in  eonsider- 
ation  that  the  plaintiff,  at  the  like  request  of  the  defendant,  had  then  and  diere 
promised  to  buy  of  him  divers  other  goods  and  merchandise,  to  wit,  [4^., 
here  describe  the  goods^  f'C.,  as  in  firet  couni,']  at  and  for  a  certain  sum 
of  money,  to  wit,  the  sum  of  — —  do;llars,  to  be  therefor  paid  by  the 
plaintiff  for  the  same,  he,  the  said  defendant,  undertook,  and  then  and  there 
promised  U>  furnish  such  goods  and  mecehaadisei  as  aforesaid,  as  were  reasona- 
bly fit  and  proper  to  be  sent  to  the  East  Indies,  aforesaid.  And  the  said 
plaintiff  in  fact  says,  that  although  he,  confiding  in  the  said  promise  of  the 
defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  did  buy  of  him  a 
large  quantity  of  goods  and  merchandise,  as  and  for  the  said  goods  and  mer- 
chandise so  bought,  as  aforesud;  and  ihe  said  defendant  then  and*  there 
supplied  the  same  to  him  accordingly,  to  wit,  at  [&c.],  aforesaid ;  yet  the 
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defendant  diffregafded  his  said  last  mentioned  promise  and  nndertaking,  in  this, 
to  >rit,  that  the  said  last  mentioned  gockls  and  merehaiidise  were  not,  when 
they  were  so  fhmished  and  supplied,  as  aforesaid,  reasonaUy  fit  or  proper  to 
be  sent  to  the  East  ladies,  as  aforesaid,  bnt  on  the  contrary  thereof,  were  then 
and  there  wholly  unfit  for  that  pnrpose,  and  by  reason  thereof,  the  said  plaintiff 
hath  not  only  lost  all  the  inrofit,  which  he  otherwise  might  and  would  have 
acquired  firom  the  said  last  mentioned  bsorgain,  Imt  also,  oonfiding  in  the  said 
last  mentioned  promise  and  undertaking  of  the  said  defendant,  on  [&c.3»  afore- 
said, at  [dec.],  aforesaid,  expended  a  large  sum  of  money,  to  wit,  ■■  dollars, 
in  and  about  Uie  shipping  and  conTcying,  and  insuring,  of  the  said  last  men- 
tioned goods  and  merchandise,  and  for  other  expenses  incurred  in  and  about 
the  same  goods  and  merchandise,  and  relating  thereto,  and  thereby,  also,  the  said 
plaintiff  was  put  to  great  expense  and  loss,  in  and  about  the  sale  and  disposal 
of  the  same  goods  and  merchandise,  in  the  Easi  Indies,  aforesaid,  to  wit,  at 
[&e.] 

Third  Coimty  like  to  ttcondy  but  on  an  executed  CMsideration. 

And  whereas,  also,  heretofore,  to  wit,  on  [dec.]*  aforesaid,  at  [A^.],  afore- 
said, in  consideration  that  the  said  plaintiff,  at  the  request  of  the  defendant,  had 
then  and  there  purchased  of  the  defendant  a  large  quantity  of  goods  and  mer- 
chandise, to  wit,  [^c,  here  de$cribe  09  rforesiddj']  at  and  for  a  certain  large 
sum  of  money,  then  and  there  agreed  to  be  paid  for  the  same,  he,  the  said 
defendant,  undertook,  and  then  and  there  promised  the  plaintiff,  that  the  said 
last  mentioned  goods  and  merchandise,  dt  the  time  of  the  purchase  thereof, 
were  reasonably  good  and  fit  to  be  sent  to  tlie  East  Indies,  aforesaid ;  neverthe- 
less, the  defendant,  fraudulently  intending  to  injure  the  plaintiff  in  this  behalf, 
did  not,  nor  would,  perform,  or  regard,  his  said  last  mentioned  promise,  but 
thereby  deceived  the  said  plaintiff,  in  this,  to  wit,  that  the  said  last  mentioned 
goods  and  merchandise  were  not,  at  the  time  of  the  said  purchase  thereof, 
reasonably  good,  or  fit  to  be  sent  to  the  East  Indies,  aforesaid,  but  on  the  con- 
trary thereof,  were  then  and  there  bad  goods  and  merchandise,  and  wholly  unfit 
to  be  sent  to  the  East  Indies,  aforesaid ;  and  by  reason  thereof,  the  plaintiff 
bath  not  only  lost  all  the  profit,  which  he  otherwise  might  and  would  liave 
acquired  firom  the  said  last  mentioned  purchase,  but  also  confiding  in  the  said 
last  mentioned  promise  and  undertaking  of  the  said  defendant,  on  the  day  and 
year  last  aforesaid,  at  [^c],  aforesaid,  expended  a  large  sum  of  money,  to  wit, 

dollars,  in  and  about  the  shipping  and  conveying,  and  insuring,  of  the 

said  last  mentioned  goods  and  merchandise,  and  for  other  expenses  inrurre.d  in 
and  about  the  same,  and  relating  thereto,  and  thereby,  also,  the  plaintiff  was 
put  to  great  expense,  in  and  about  the  sale  and  disposal  of  the  same  goods  and 
merchandise,  in  the  East  Indies,  aforesaid,  to  wit,  at  [&c.],  aforesaid,  [^^dd 
common  counis^  and  breach^  w/iiep.  216,  217.J 
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7.  On  the  promise  of  a  Buyer  of  Goods,  to  pay  for  ihem  by  a  good  BiU 

of  Exchange*  (o) 

For  tliat,  whereas,  heretofore,  to  wit,  on  [&c.']  at  [[&c.3«  in  consideration  that 
the  plaintiff,  at  the  defendant's  request,  would  sell  and  deliver  to  him  forty  tons 

of  iron,  at  the  price  of per  cwL,  the  defendant  promised  the  plaintiflT  to 

pay  him  for  the  said  iron  by  a  bill  of  exchange  drawn  at  three  month's  date,  or 
made  equal  to  cash  in  three  months,  on  delivery  of  the  said  goods,  and  that 
such  bill  should  be  Satisfactory  to  the  plaintiff;  and  the  plaintiff  avers  that  he, 
confiding  in  the  said  promise,  afterwards,  to  wit,  on  []&c.]|  at  [^c.]]*  sold  and 
delivered  the  said  quantity  of  iron  to  the  defendant,  upon  the  terms  aforesaid, 

the  price  thereof  at  the  rate  aforesaid ;  amounting  to  a  large  sum,  to  wit, 

dollars;  and  although  the  plaintiff  afterwards,  to  wit,  on  [&c.]]  at  [[&'C.], 
requested  the  defendant  to  pay  him,  the  plaintiff,  the  said  price  of  the  said  iron 
by  such  bill  of  exchange,  as  aforesaid,  {p)  and  was  always  ready  and  willing 
to  take  the  same  according  to  the  said  contract,  yet  the  defendant  hath  not  paid 
to  the  plaintiff  the  said  price  of  the  said  iron  by  a  bill  of  exchange  payable  in 
tliree  months  from  the  date  diereof,  or  made  equal  to  cash  in  three  months, 
which  was  satisfactory  to  the  plaintiff,  or  otherwise  howsoever,  but  hath  wholly 
neglected  and  refused  so  to  do,  to  wit,  at  [&c.];  by  means  whereof  the  plain- 
tiff hath  lost,  and  been  deprived  of,  the  use  and  benefit  of  the  said  bill,  and  is 
otherwise  injured,  to  wit,  at  [jkc,']  {Add  common  counfSt  ^c.^  ante,  p,  216, 
217.] 

8.  Against  the  Purchaser  of  Goods  at  a  Sah  by  Auction  for  not  giving 
security  for  the  price  according  to  the  Conditions,  the  Credit  not 
having  expired. 

For  that,  whereas,  the  plaintiff  heretofore,  to  wit,  on  [&c.]  at  [Ac],  caused 
to  be  put  up  and  exposed  to  sale,  by  public  auction,  in  lots,  certain  goods  and 
chattels,  one  of  the  said  lots  being  a  certain  horse,  to  wit,  a  colt,  upon,  and 
subject  to,  the  following  terms  and  conditions  of  sale,  that  is  to  say,  that  tlic 
highest  bidder  should  be  the  purchaser;  that  the  purchaser  should  be  allowed 
seven  months*  credit  for  the  payment  of  tlic  prices,  afler  giving  such  security 
as  should  be  approved  of  by  a  certain  person,  to  wit,  J.  W.  P.,  on  the  part  of 
the  said  plaintiff,  or  that  such  purchasers,  respectively,  should,  at  their  election, 
pay  down  the  price  of  the  lots  purchased  by  them,  respectively,  at  the  time  of 
the  said  sale,  ancT  m  tliat  event  that  a  certain  sum  should  be  deducted,  by  way 
of  discount,  from  the  amount  of  the  purchase  moneys  to  be  paid  by  such  pur- 
chasers, respectively,  that  is  to  say,  at  tlie  rate  of—  dollars  percent,  thereon; 


(o)  See  Forms,  IC  East  130}  anie,  p.  313  to       {p)  See  Foim  I,  ante  p.  313  to  318. 
318}  u  to  (he  law  tee  anU,  p.  iX)b,  206. 
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of  all  whidi  8ud  jMreniMef  the  defendant,  at  the  time  when  the  aaid  goods  and 
chattela  were  00  put  up  and  exposed  to  eale,  as  aforesaid,  to  wit,  on  the  day 
and  year  aforesaid,  at  [jkc^'j^  had  notiee;  and  the  plaintiff  in  fact  saith,  that  at 
and  upon  the  said  sale  hy  aaetion,  to  wit,  on  the  day  and  year  aforesaid,  at 
[^•3'  ^  defendant  beeame,  and  was,  the  highest  bidder  fcnr,  and  was  declared 
to  be,  and  beeame,  the  purchaser  c^  the  said  horse,  upon  and  subject  to  the 
said  terms  and  conditions  of  sale,  at  and  for  a  certain  sum  of  money,  to  wit, 
the  sum  of  —  doUan,  then  and  there  bid  by  the  defendant,  for  the  same ; 
and  in  consideration  thereof,  and  that  the  plaintiff  had,  then  and  there,  deliv- 
ered the  said  horse  to  the  defendant,  as  such  purchaser,  he  then  and  there 
promised  tlie  plaintiff  to  pay  him  the  said  sum  down  for  the  said  horse, 
upon  being  allowed  such  discount,  or  to  pay  him  tlie  same  at  the  expiration  of 
such  seven  months'  credit,  and  to  give  him  such  security  for  the  payment 
thereof  as  last  aforesaid;  and  although  the  plaintiff  hath  been  always  ready  and 
willing  to  perform  the  said  contract  on  his  part,  yet  the  defendant,  not  regard- 
ing his  said  promise,  hath  not,  although  then  and  there  requested  by  the  plain- 
tiff so  to  do,  paid  him  the  said  sum  of  •— —  dollars,  or  any  part  thereof,  or 
given  any  security  for  the  same,  or  any  part  thereof,  according  to  the  said  terms 
and  conditions  of  sale,  but  hath,  hitherto,  wholly  neglected  and  refused  so  to 

do ;  and  the  said  sum  of dollars  remains  wholly  unpaid,  and  the  plaintiff 

hath  not  any  security  for  the  payment  thereof.  [Jidd  common  eauniSf  ^c, 
an/e,p.  216,  217.] 


9.  Jtgaimt  the  Vendor  for  not  delivering  the  Goods  to  the  Purchaser. 

For  that,  tvhereas,  heretofore,  to  wit,  on  [Ac]  at  [Ac.'],  the  plaintiff,  at  the 
request  of  the  defendant,  bargained  and  agreed  with  the  defendant  to  buy  of 
him,  and  the  defendant  then  and  there  sold  to  the  plaintiff  divers  goods,  to  wit, 
[&c.],  at  the  price  of  — —  dollars,  to  be  delivered  by  the  defendant  (p)  to  the 
plaintiff  on  [^c,  according  to  tliC  fact^  and  to  be  paid  for  by  the  plaintiff  to 
the  defendant,  on  the  delivery  thereof,  as  aforesaid,  [if  it  be  paid  for  by  bill^ 
state  the  fact  f  alleging  a  readiness  to  accept  or  give  it^  4^c.] ;  and  in  consider- 
ation thereof,  and  that  the  plaintiff,  at  the  request  of  the  defendant,  had  tlicn 
and  there  promised  the  defendant  to  accept  and  receive  the  said  goods,  and  to 
pay  him  for  the  same  at  the  rate  or  price  aforesaid,  he,  the  defendant,  under- 
took, and  then  and  there  promised  the  plaintiff  to  deliver  the  said  goods  to  the 
plaintiff,  as  aforesaid ;  and  although  the  time  for  the  delivery  of  the  said  goods, 
as  aforesaid,  hath  long  since  elapsed,  and  the  plaintiff  hath  always  been  ready 
and  willing  (g)  to  accept  and  receive  the  said  goods,  and  to  pay  for  the  same  at 

ip)  '^  plaiiiiiO'  was  lo  send  for  Uieiii,  slate  llie        (7)  When  two  acts  ore  lo  be  cluiie  at  llic  sauie 
fart,  and  an  offer  lo  take  ifaem  away,  with  a  re-    time,  as  where  one  agrees  to  sell  and  deliver,  and . 
quest  to  defendant  to  be  allowed  lo  take  them,  dec.    the  other  to  receive  and  pay,  it  is  necessary,  in  an 


326  DECLARATIONS  IN  ASBOHreiT. 


SiJeofOomk. 


the  rale  or  price  albmaid,  to  wit,  at  [iicy  whereof  tbe  defendant  afterwafda,  to 
wit,  on  the  said  [AcS]  nt  [dcc^t  had  notice,  [**  and  was  iken  and  there  reqoeelBd 
by-  the  phiotiff  to  deliver  to  him  the  said  foods  on  die  tenne  aforeeaki,'*  (r )] 
yet  the  defendant,  not  regaiding  his  said  proniae,  did  not,  nor  would,  on  the 

eaid  — -  day  of ^  A.  D.         y  or  at  any  other  time,  delrver  the  said  goods, 

or  any  part  thereof,  to  the  plaintiff,  hot  wholly  negleded  and  refosed  so  to  do, 
to  wit,  at  [d^c«],  whereby  the  jUntiff  hath  loet  and  been  deprived  of  divers 
great  gains  and  profits  which  might,  aild  otherwise  wonki,  have  arisen  and 
accrued  to  him  from  the  delivery  of  the  said  goods  to  the  plaintiff  as  aforesaid, 
to  wit,  at  [dec.]    [Jldd  common  cauniMf  antt^  p.  S16,  217.3 


10.  7%e  Uke  ui  another  fcrm^  f^r  noi  dtUoermg  goods  withm  a  tpodfiti 
For  that,  whereas,  heretofore,  to  wit,  on  {jkjcJ]  at  |^&c.],  the  plaintiff  at  the 

asUoa  lor  wMiddt¥efy,  lliat  die  pWatiff  should  or  the  like;  t  Chh.  F1. 8  Am.  od.  968,  v.  (f)*,  and 

aver  hi*  rfHiwwff  to  pay,  whether  the  delcadaat  aee  7  Gap.  C  L.  Bep.  19^  10  East  9BS,  or  oIm 

was  at  the  place  ready  to  deliver  or  DoU  ISJohni.  that  the  defendant  bat  dischaiged  the  plaiaiiff 

209;  15  Pick.  646;  7  T.  R.  126;  1  Saond.  3S0,  n.  from  compleUiig  the  tale. 

4;  6  Camva  404$  1  East  205.  Where  goods  are  aetaialljr  told,  aad  agreed  to 

Itt  such  action  far  aoBdefivety,  where  theagrco  be  delivered  on  denaad,  aad  payawat  it  to  be 

meat  is  for  payment  of  the  goods  on  delivery  at  made  m  Jwtmrt,  aa  action  will  lie  fef  nondelivcfy 

A.,  it  is  soffideat  to  aver  that  the  plaintiff  has  "ai-  of  the  goods,  thoagh  demand  be  not  made  for 

ways"  been  ready  to  reeeive  the  goods,  and  pay  them  till  aAer  the  time  of  payment  has  elapsed ; 

for  them  at  A.,  widioat  averring  that  he  was  ready  and  it  is  not  neeessaiy  in  such  case  to  aOe^gepay- 

at  the  particular  time  stipulated  for  the  delivery,  ment,  tender,  or  readiness  to  pay,  the  promises 

lSJohas.209;2B.&P.447;2SaaDd.S6S,B.S;  betng independent.    3Wend.S56. 

1  East  208;  see  7  Wend.  112;  1  Skew.  160.    And  On  a  contract  that  tbe  defendant  shooM  deliver 

some  proof  is  required  of  this  averment.  6  Cowen  goods  to  the  plamtiff,  for  which  the  plainllff  should 

4(Hi  12  Johns.  209;  13  Wend.  287,  PerSuTHKR-  deliver  to  the  defendant  A.'s  note  to  a  laiger 

LAND,  J.  amount,  and  the  defendant  to  pay  tbe  plaintiff  the 

When  a  right  of  action  has  accnied  for  the  wmt  diifcrence,  this  agreement  to  pay  the  diftitarii 

delivery  of  articles  agreed  to  be  delivered  in  a  most  ha  set  forth  in  the  dedaralioa.    2Caiaesll7. 

certain  event,  the  right  of  action  u  not  defeated  llie  proof  of  the  day  of  the  demand  need  not 

by  a  subsequent  tender;  but  if  a  tender  is  subse«  conform  with  the  precise  day  aliedged  in  the  de- 

quently  made,  and  the  articles  are  refined,  not  on  elaretion.    5  Wend.  356. 

thegrcMiadof  the  former  default,  but  on  the  groond  Wherr  one  premises  to  defiver  spacific  aHicks 

that  they  are  not  merebantaUe,  or  the  like,  this  when  called  for,  a  demand  ai  the  party's  dwelliag 

is  a  waiver  of  tlie  default,  and  it  seems,  of  all  oth-  house,  in  his  absence  is  laifficicnt  to  charge  him 

er  objections  to  the  tender,  than  those  made  at  the  with  the  value  of  the  articles;  for  if,  m  such  case, 

tine  of  the  tender.    8  Wend.  662.  a  penonal  demand  were  required  to  be  aDedged 

(r)  Where  tbe  contract  specifies  the  time  and  and  proved,  it  would  always  be  in  the  power  of 
place  of  delivery,  no  demand  need  be  averred,  the  party  to  dude  a  demand,  and  thus  avoid  bis 
Bee  next  form.  But  when  the  cmitracl  is  to  dc-  responanbility.  16  Mass.  4A3.  Therefore,  pay- 
liver  generally,  or  on  demand,  or  on  request,  or  ment  of  a  note  w  contract  payable  in  ferm  produce 
the  time  is  vague  or  aneertain,  a  special  request  should  be  demanded  at  the  debtor's  form;  if  paya- 
must  be  averred;  5  T.  R.  409;  13  Wend.  287;  ble  in  merchandise  or  manufactures,  then  at  the 
see  ante  p.  309,  n.  (:);  or  else  it  must  be  rIiowu  merchant's  store,  or  the  manufacturer's  shop.  5 
that  the  defendant  has  incapacitated  himself  lirom  Cowen  516;  2  Bibb,  280;  16  Mass.  463}  4  Mass. 
deliveting  the  goods,  as  by  hb  having  iesold  them,  474. 
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request  of  the  defendant  bargained  with  the  defenduit,  to  buy  of  the  defendant, 
and  the  defendant  then  and  there  sold  to  the  plaintiff  a  large  quantity  of  goods, 
to  wit,  '■  ■  ■  bushels  of  oats,  at  the  rate  or  price  of  [  cents  for  each  and 

every  budiel  thereof]  [pr^  if  no  price  named f  soy,  **at  and  for  a  reasonable 
pric6,"3  to  be  deliTered,  by  the  defendant  to  the  plaintiff  [in  a  week  dien  next 
following,  at  ■■■  ,]  and  to  be  paid  for  by  the  plaintiff  to  the  defendant,  on  the 
delivery  thereof,  as  aforesaid;  and  in  oonsideration  thereof,  and  that  the  plain- 
tiff, at  the  like  request  of  the  defendmt,  had  then  and  there  promised  the 
defendapt  to  aecept  and  receive  the  said  goods,  and  to  pay  him  for  the  same  at 
the  rate  or  price  aforesaid ;  he,  the  said  defendant,  then  and  there  promised  the 
plaintiff  to  deliver  the  said  goods  to  the  plaintiff,  as  aforesaid;  and  although 
the  said  time  for  the  delivery  of  the  said  goods  as  aforesaid,  hath  long  since 
elapsed,  and  the  plaintiff  hath  always  been  ready  and  willing  to  accept  and 
receive  the  said  goods,  and  to  pay  for  the  same  at  the  rate  or  price  aforesaid,  to 
wit,  at  ,  to  wit;*  at  [&c.],  aforesaid,  whereof  the  defendant  hath  always  had 
notice ;  yet  the  defendant,  not  regarding  his  said  promise,  did  not,  nor  would, 
within  the  time  aforesaid,  or  at  any  time  ailerwards,  deliver  the  said  goods,  or 
any  part  thereof,  for  the  said  plaintiff,  at  ,  aforesaid,  or  elsewhere,  but 
wholly  neglected  and  refused  so  to  do,  whereby  the  plaintiff  hath  lost  and  been 
deprived  of  divers  great  gains  and  profits,  which  might,  and  otherwise  would, 
have  arisen  and  accrued  to  him  from  the  delivery  of  the  said  goods  to  the  said 
plaintiff,  as  aforesaid,  to  wit,  at  [&c.],  aforesaid.  [Add  one  or  more  special 
eoufUfj  varying  the  statement — and  common  counts^  ante,  p,  216,  217.] 


The  Wee  for  not  deUvering  Goods  at  a  particular  place. 

For  that,  whereas,  heretofore,  to  wit,  on  [^c,  day  of  sede^  or  about  it,']  at 
[[J^.39  the  plaintiff,  at  the  request  of  the  defendant,  bargained  for,  and  agreed 

to  buy  of  tlie  defendant,  certain  —  goods,  to  wit,  |^ bushels  of  oats,] 

upon  the  following  terms,  that  is  to  say,  that  [here  set  out  the  terms  of  the 
contract  of  sale,  and  which  may  be  thus:  such  oats  should  be  of  fair  quality 
and  color,  and  of  the  weight  of  •— ^-  pounds  per  bushel,  and  should  be  deliv- 
ered for  the  said  plaintiff  within  a  resonable  time,  free  of  expense,  to  him,  on 

board  some  ship  or  vessel  in  the  river ,  to  be  carried  and  conveyed  in  such 

ship  or  vessel  from  thence  to  — — ,  at  a  freight  not  exceeding cents  per 

bushel,  and  that  the  plaintiff  should  pay  the  said  defendant  for  the  said  oats,  at 

and  after  the  rate  of cents  for  each  and  every  bushel  thereof;]  and,  in 

consideration  of  the  premises,  and  that  the  said  plaintiff,  at  the  request  of  tlie 
defendant,  had  then  and  there  promised  the  defendant  to  accept  a  delivery  and 

shipment  in  the  said  river ,  of  the  said  goods,  and  to  pay  the  defendant 

for  the  same  at  tlie  rate  in  that  behalf  aforesaid,  the  defendant  undertook,  and 
then  and  there  promised  the  plaintiff  that  he,  the  said  defendant,  would,  with- 
in a  reasonable  time,  then  next  following,  procure,  to  be  delivered  and  shipped 
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for  the  plaintiff  in  the  maBner  aforesaid,  the  said  goods,  to  be  so  carried  and  con- 
veyed as  aforesaid ;  and  although  a  reasonable  time  for  that  purpose  hsUh  long 
since  elapsed,  and  the  said  plaintiff  was  always,  during  that  time  and  until  the 
commencement  of  this  action,  ready  and  willing  to  have  accepted  a  delivery 
and  shipment  of  such  goods,  as  aforesaid,  and  to  have  paid  (a)  the  said  defbnd* 
ant  for  the  same,  at  the  rate,  in  that  behalf,  aforesaid,  to  wit,  at  ([d^c.]*  afore- 
said, whereof  the  defendant  then  and  there  had  notice ;  yet  the  defendant,  not 
regarding  his  said  promise,  did  not,  nor  would,  (although  often  requested  so 
to  do)  within  such  reasonable  time  as  aforesaid,  or  at  any  time  since,  procure 
to  be  delivered  or  shipped,  for  tlie  said  plaintiff,  in  manner  aforesaid  or  other- 
wise, the  said  goods,  or  any  other  goods  whatsoever,  but  wholly  refused,  and 
still  refuses  so  to  do ;  whereby  the  plaintiff  hath  been  deprived  of  sundry  great 
gains  and  profits,  which  he  might  and  would  otherwise  have  acquired  to  him- 
self, by  reselling  the  said  goods  at  much  higher  and  advanced  prices,  to  wit,  at 
[&c.]  aforesaid. 

Second  Couf^  for  not  delivering  ufithin  a  reasonable  time. 

And  whereas,  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at 
[&c.],  aforesaid,  in  consideration  that  the  plaintiff,  at  the  like  request  of  the 
defendant,  had  then  and  there  agreed  with  him  to  buy  of  the  defendant  certain 

other  goods,  to  wit,  [ bushels  of  oats,3  and  to  pay  him  a  certain  price, 

that  is  to  say,  the  price  of  [-^ cents  for  each  and  every  bushel  thereof,] 

within  a  reasonable  time  after  the  delivery  and  shipment  of  the  said  last  men- 
tioned goods  for  the  plaintiff,  he,  the  said  defendant  undertook,  and  then  and 
there  promised  the  plaintiff,  to  procure  the  said  last  mentioned  goods,  to  be  de- 
livered and  shipped  for  the  plaintiff  on  board  some  proper  ship  or  vessel  in  the 

said  river ,  and  to  be  sent  in  such  ship  or  vessel  for  the  plaintiff,  agreeably 

to  the  orders  and  directions  which  the  defendant  might  receive  from  the  plain- 
tiff  in  that  behalf;  and  although  the  said  defendant  aAerwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  [&c.3«  received  orders  and  directions  from  the  plain- 
tiff to  procure  the  said  last  mentioned  goods,  to  be  so  delivered  and  shipped  as 

aforesaid,  and  to  be  sent  for  him  to  ,  and  the  said  defendant  could  and 

might  have  so  delivered  and  shipped  the  said  last  mentioned  goods,  and  sent 
the  same  long  before  the  commencement  of  this  action;  yet  the  defendant,  not 
regarding  his  said  last  mentioned  promise,  hath  not,  (although  often  requested 
80  to  do,)  since  the  receipt  of  such  orders  and  directions  as  aforesaid,  or  at  any 
other  time  since,  procured  the  said  last  mentioned  goods,  or  any  goods  whatso- 
ever, to  be  delivered  or  shipped  for  the  plaintiff  on  board  any  ship  or  vessel  in 
the  river  ,  or  elsewhere,  neither  hath  he,  in  any  other  manner,  delivered 

or  sent  such  goods  as  aforesaid,  or  any  part  thereof  for  him  to  ■  ,  aforesaid, 
or  any  other  place,  but  to  procure  the  said  last  mentioned  goods,  or  any  part 

{a)  Tberd  ia  no  neceisiiy  to  aver  an  actual  tender  of  the  money.    1  East  209$  S  B.  4i  P.  447. 
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thereof,  to  be  delivered  or  shipped  for  the  plaintifT,  or  to  be  otherwise  sent  to 
him,  he,  the  said  defendant,  hath  hitherto  wholly  refused,  and  still  refuses  so 
to  do;  and  the  said  last  mentioned  goods  remained  altogether  undelivered  to 
the  said  plaintiff,  to  wit,  at  [^c.^*  aforesaid,  [^^dd  other  special  counts^  as 
the  circumstances  of  the  case  may  suggest^  also  money  countSj  'accounts  sta* 
ted,  and  breach,  ante,  p.  216,  217.] 

Special  Damage,  that  by  reason  of  nonperformance  of  a  Contract  to  rfe- 
liver  Goods,  the  Plaintiff  sold  divers  quantities  to  different  persons, 
and  Defendant  not  delivering  them^  Plaintiff  was  obliged  to  procure 
other  Goods  at  a  much  higher  price. 

{^fter  framing  the  special  counts  for  nondelivery,  proceed  as  foUotos:'} 
And  the  plaintiff  further  saith,  that  after  the  making  of  the  said  respective  bar- 
gains and  contracts  with  the  said  defendant  as  aforesaid,  to  wit,  on  [dtc],  and 
on  divers  other  days  and  times,  between  that  day  and  the  commencement  of 
this  suit,  he,  the  said  plaintiff,  confiding  in  the  said  promises  and  undertakings 
of  the  said  defendant,  and  expecting  his  performance  thereof,  to  wit,  at  [&c.3» 
aforesaid,  did  make  and  enter  into  divers  bargains  and  agreements,  with  divers 
persons,  for  the  sale  to  them  respectively  of  divers  quantities  of  such  goods, 
so  bargained  for  and  purchased  by  the  said  plaintiff,  as  aforesaid,  to  wit,  with 
E.  F.,  for  the  sale  to  him  of  [one  hundred  bushels  of  oats,  and  with  one  G. 
H.,  for  the  sale  to  him  of  [&c.],  and  with  one  J.  K.,  for  the  sale  of  [&c.],  and 
for  want  of  the  said  oats,  which  the  defendant  ought  to  have  delivered  to  the 
plaintiff  as  aforesaid,  he,  the  plaintiff,  was  forced  and  obliged  to  deliver  to  tliem, 
the  said  persons,  respectively,  divers  quantities,  amounting  in  the  whole  to 
*—  bushels  of  certain  other  oats,  of  the  plaintiff,  of  much  greater  value,  to 

wit,  of dollars  more  than  the  value  of  the  said  oats,  which  the  defendant 

ought  to  have  delivered  to  the  plaintiff,  as  aforesaid;  and  tliereby  the  said 
plaintiff  hath  sustained  great  loss,  to  wit,  a  loss  amounting  U>  the  sum  of  » 

dollars,  to  wit,  at  [dtc.],  aforesaid.    [Add  the  money  counts^  accounts  slaiedf 
mndbreachj  ante,  p.  216,  217.] 


1 1  •  Against  a  Vendor,  on  his  promise  to  return  a  Sum  deposited  with 
him  by  the  Plaintiff,  and  to  be  returned  if  Plaintiff  should,  on  trial 
of  a  Horse,  decline  to  purchase  it. 

For  that,  whereas,  the  defendant,  heretofore,  to  wit,  on  [&c.]  at  [^c,]  was 
possessed  of  a  certain  horse,  and  was  desirous  of  selling  the  same,  and  there- 
upon, on  [&c.]  at  [&c.],  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  pay  to  and  deposit  with   the  defendant,  a  certain  sum 

of  money,  to  wit, dollars,  he,  the  defendant,  undertook,  and  then  and 

there  promised  the  plaintiff  to  let  him  have  the  said  horse  on  trial,  and  that  if 
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the  plaintiff  did  not,  upon  such  trial,  like  the  said  horse,  and  declined  buying 
the  same,  he,  the  defendant,  would  take  back  the  said  horse,  and  would  return 
and  repay  the  said  sum  of  money  to  the  plaintiff,  when  he,  the  plaintiff,  should 
return  and  redeliver  the  said  horse  to  the  defendant;  and  the  said  plaintiff  avers, 
that  he,  confiding  in  the  said  promise  of  the  defendant,  did  then  and  there  pay 
to  and  deposit  with  the  defendant  the  said  sum  of  money,  and  then  and  there 
received  the  said  horse,  on  the  terms  and  for  the  purpose  aforesaid ;  and  the 
plaintiff  further  saith,  that  although  he  did  not  like  the  said  horse,  on  trying 
the  same,  and  then  and  there  declined  to  buy  the  said  horse,  and  hath  always 
been  ready  and  willing  to  return  the  same  to  the  defendant,  whereof  the  de- 
fendant, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  said  county,  had 
notice,  and  the  plaintiff  then  and  there  offered  to  return,  and  then  and  there 
tendered  the  said  horse  to  the  defendant,  and  requested  him  to  return  and  repay 
to  him,  the  plaintiff,  the  said  sum  of  —  dollars,  yet  the  defendant,  not  re- 
garding his  said  promise,  did  not,  nor  would,  accept  or  receive  back  the  said 
horse  from  the  plaintiff,  or  repay,  or  return  to  him,  the  said  sum  of  money,  or 
any  part  thereof,  but  hath  neglected  and  refused  so  to  do,  to  wit,  at  [^c] ;  and 
by  means  of  the  premises,  the  plaintiff  hath  incurred  divers  expenses,  in  the 

whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of dollars,  in 

and  about  the  keeping,  feeding,  and  taking  care  of  the  said  horse,  and  endeav- 
oring to  cause  the  defendant  to  take  back  the  same,  and  hath  lost  and  been  de- 
prived of  the  use  and  benefit  of  the  said  first  mentioned  sum  of  money,  and 
was  and  is  otherwise  injured,  to  wit,  at  [^c]  {_Md  common  coimi  for  mo^ 
ney  had  and  received^  ^c,  and  breach,  ante^p.  216,  217.] 

Sbc.   XXXVI.      SCHOOLMASTER. 

Declaration  by  a  Schoolmaster  for  Tuitionj  Board,  fyc. 

Commencement  aa  aniCj  216,  fo  ifu  asterisk,]    In  ■  dollars,  for  work 

done  by  the  plaintiff  as  a  schoolmaster  in  and  about  the  instructing  divers  in- 
fants and  other  persons  in  reading,  writing,  arithmetic,  and  in  divers  languages 
and  qualifications  and  otherwise,  at  the  defendant's  request,  and  for  materials 
provided  and  used  by  the  plaintiff  on  those  occasions,  at  the  defendant's  re- 
quest ;  and  for  meat,  drink,  washing,  lodging,  and  other  necessaries  and  chattels, 
by  the  plaintiff  provided  for  the  said  infants  and  other  persons,  at  the  defend- 
ant's request,  and  in  [monet/  paid,  account  stated  4*c.,  and  breach,  ante,  /).  2 1 6, 
217.] 

Sec.  XXXVII.    stock  strBsciuPTioN.  («) 

On  Subscription  to  the  Stock  of  a  Corporation. 
For  that,  whereas,  by  an  act  of  the  Legislature,  passed  [&c.],  entitled  [&c.] 

{t)  The  tbilowinp  form  is  taken  from  11  Johns,    to  the  terms  of  the  net  of  incorporation.    See  14 
98j  and  of  course  tiie  form  must  vary  according;    Johns.  238;  9  Ohio  Rep.  I9C. 
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W.  Edgar  and  others  were  made  a  body  corporate  and  politic,  under  the  name 
and  style  of  [&c.],  and  the  said  defendant  and  [name  the  other  persotis,]  named 
in  the  said  act,  were  appointed  by  the  said  act  commissioners,  to  perform  cer- 
tain duties,  [state  them  so  far  as.  they  are  connected  with  the  suit^  and  the 
said  plaintiff  further  says,  that  the  said  commissioners  on,  [&c.]  at  [<&c.],  duly 
opened  the  said  books,  [&^c.],  according  to  the  directions  of  the  said  act,  and 
the  said  defendant,  on  [4&c.]  at  [&c.],  subscribed  his  name  to  a  certain  promise 
or  engagement  in  the  said  books  contained,  and  then  and  there,  opposite  to  his 
name  written  by  him  therein,  wrote  the  words  *^  twenty  shares,"  thereby 
meaning  that  he  subscribed  for  twenty  shares  of  the  said  stock,  and  which  said 
promise  and  engagement  is  in  the  words  and  figures  following,  to  wit :  [here 
insert  tffe  engagement.  TTie  act  required  an  advance  of  five  dollars  on  each 
shareJ]  "  And  the  said  plaintiff  avers  that  at  the  time  the  said  defendant  so 
subscribed  the  said  promise  or  engagement  as  aforesaid,  he  duly  paid  to  the 
said  commissioners,  on  each  share  so  subscribed  by  him  as  aforesaid,  the  sum 
of  five  dollars,  being,  in  the  whole,  one  hundred  dollars  on  the  said  twenty 
shares."  (/)  And  the  said  plaintiff  further  avers,  [these  must  show  first,  that 
the  subscriptions  were  filled  $  second,  the  advertisements  and  notice  required 
by  the  act  to  meet  and  choose  directors;  third,  meeting  of  the  subscribers 
and  the  election  of  thirteen  directors,  and  the  choice  of  a  president,  according 
to  the  act;  fourth,  that  the  president  and  directors  commenced  operations; 
FIFTH,  that  they  called  for  payment  of  the  stock;  sixth,  tluU  they  were 
ready  to  receive  payments  at  [^c]  on  [^-c],  accordingly;  seventh,  that  no- 
tice was  given  the  defendant  to  pay,  [^c]  nevertheless,  the  said  defendant,  not 
regarding  [&c.]  did  not  pay,  [&c.] 

Sec.  XXXVIII.     surviving  joint  promissor. 

It  is  unnecessary  to  declare  against  a  surviving  joint  promissor  as  such,  (tt) 
The  form  of  such  a  declaration  is  given  ante,  p.  305,  Form  3. 


Sec.  XXXIX.    tillages,  (v) 

hkdebitatus  Count  for  Tillages  left  by  an  outgoing  Tenant. 

Commencement  as  ante,  216,  to  the  asterisk.']    For  money  due  and  payable 
from  the  defendant  to  tlie  plaintiff,  for  and  in  respect  of  the  plaintiff  having 


{()  For  want  of  this  avcnnent,  the  judgment  was        (r)  See  Tonn  for  **  Crops,"  ante,  968.    The 

arrested.    But  see  1  Caiiie's  Rep.  380.  above  form  will  sofSce,  although  the  tillages  have 

(«)  See  ante,  p.  305,  n.  {k)  and  {m),  and  antt,  been  taken  upon  a  valuation  by  appraisers,  ^nU, 
62,  76  to  78.  The  case  of  McArihur  v.  Ladd,  6  102,  note  (d).  The  claim  to  tillages  by  the  out- 
Ohio  Rep.  614,  does  not  militate  against  the  rule  in  going  against  the  incoming  tenant  of  a  farm,  may 
the  text,  although  it  would  seem  to,  as  abstracted  be  supported  by  express  agreement,  or  custom  of 
in  Wil.  Dig.  414.   See  1  Smith's  L.  C.  Am.  ed.  39 1 .  the  country. 
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before,  then  and  there,  relinqaiehed  and  given  up  to,  and  in  fiavor  of  the  defend- 
ant, and  at  hia  request,  and  for  and  in  respeet  of  the  defendant  having  received 
the  benefit  Hhd  advantage  of  certain  work  done,  and  materiala  provided,  and 
moneys  expended  by  the  plaintiff,  in  and  about  the  ploughing,  harrowing,  m^- 
nuring,  sowing,  and  otherwise  cultivating  and  improving  divers  lands,  before 
then  and  there  ploughed,  harrowed,  manured,  sown,  and  otherwise  cultivated 
and  improved  as  tenant  thereof,  to  wit,  at  said  county,  and  the  benefit  whereof 
the  plaintiff  had  not  received,  nor  any  equivalent  thereto,  on  enteriifg  the  said 
lands;  and  in  [^'c,  eammon  eotmt$  and  breach^  ante^p.  216,  217.] 

Sec.  XL.    tolls,  {w) 

By  a  Rail  Road  Ompany  for  Raits  or  Townagt. 

Commencement  as  ante^p.  216,  to  the  asterisk.']  For  rates,  tolls,  and  du- 
ties due  from  and  of  right  payable  by  the  defendant  to  the  plaintiffs  fw  the 
tonnage  of  divers  goods  and  chattels,  carried  and  conveyed  by  and  for  the  de- 
fendant upon  the  railway  of  the  plaintiffs  mentioned  in  the  statute  in  such  case 
made  and  provided ;  and  in  [count  for  work  and  labor^  ^c,  and  breach^  ante^ 
p.  216, 217.] 

Sec.  XLI.    vendors  and  ptrchasess  of  real  estate,  {x) 

1.  By  the  Vendor  against  the  Vendee  of  an  Estate^  for  not  completing 

tfie  Purchase,  (y) 

For  that,  whereas,  the  plaintiff,  heretofore,  to  wit,  on  [A^c]  at  [Ac],  caused 
to  be  put  up  to  sale,  by  public  auction,  a  certain  messuage,  [&C.3,  subject  to 
the  following  conditions  of  sale,  to  wit,  [set  out  the  material  conditions  con- 
stituting the  contract.  If  the  sale  be  by  private  contract^  set  out  the  whole 
agreement  thus :  *'  For  that,  whereas,  heretofore,  to  wit,  on  [&C.3  at  [&c.], 
by  a  certain  agreement  then  and  there  made  between  the  plaintiff  and  defend- 
ant, the  plaintiff  agreed,^'  [^c]  TTien  state  mutiud  promises  as  irfra/]  and 
the  plaintiff,  upon  such  putting  up  the  said  tenements  to  sale  as*  aforesaid,  was 
the  highest  bidder  for,  and  was  declared  to  be,  and  then  and  there  became,  and 
was  the  purchaser  of  the  said  tenements,  to  wit,  for  tlie  sum  of  — ~  dollars, 
subject  to  the  said  conditions ;  and  in  consideration  of  the  premises,  and  that 
the  plaintiff  had  then  and  there  promised  the  defendant  to  perforpi  the  said 
conditions  on  his,  the  plaintiff's,  part,  as  such  vendor,  the  defendant  then  and 


(ir)  An  indebitatus  count  in  debt  or  assumpsit       {x)  See  8ii{^n's  Vend.  &  P.  S06, 825, 230, 

lies  for  tolls,  without  proof  of  any  actual  contract ;  23! }  Chit.  jun.  Oontr.  5  Am.  ed.  9063  £•  ^^**  ^' 

IT.  R.  616     See  other  forms,  &c.,  1  Wentw.  lodez,  tit.  Vendors. 

153, 156. 180;   10  East,  IOI3  3  fi.  dt  Aid.  9663  4       (y)  See  forms,  S  H.  Bl.  12333£«st,41036  East, 

B.  4c  Aid.  268.  555. 
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there  promised  the  i^ainttff  to  perform  the  said  conditioos  oa  his,  the  defend* 
aat's,  part,  as  such  purchaser  as  aforesaid;  the  defendant,  in  part  performance 
of  his  promise,  then  and  there  paid  down  soeh  deposit,  and  signed  such  agree* 
ment  as  aforesaid,  for  payment  of  the  remainder  of  the  said  purchase-money, 
on  [^O*  foresaid,  upon  the  terms  aforesaid;  [of  caurfeihis  tnmt  correa^ 
pond  with  the  eandUum$  mod  the  fact$$']  and  the  plaintiiF  avers,  that  he 
was  tlien  and  there  ready,  and  willing,  and  able,  {z)  to  complete  the  said  con- 
ditions and  purchase,  on  his  part,  whereof  the  defendant  then  and  there  had 
notice ;  and  the  pUintifT  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
([^•],  offered  (a)  to  the  defendant  to  convey,  and  cause  to  be  conveyed,  to  the 


(7)  See  S  H.  B!.  123;  Dougl.  620}  21  Wend.  In  general,  therefore,  if  either  a  vendor  or  ven- 

636;  6  East,  060;  Sugd.  225.  dee  wish  to  conpel  the  other  to  obserTe  a  contract, 

(a)  In  agieencBts  for  the  sale  of  real  estata,  he  imoMdiatdy  makes  hb  part  of  the  agieeneat 
where  one  party  agrees  to  convey  and  the  other  precedent ;  fat  he  cannot  proceed  against  the 
to  pay  the  price,  the  vendor  cannot  sue  for  the  other  without  an  actual  performance  of  the  agree« 
money  without  showing  that  he  was  ready  to  cod-  ment  on  his  part,  or  a  tender  and  refusal.  Sug. 
vey;  nor  the  vendee  for  a  reftisal  to  convey,  with-  8  ed.  2S0;  8  Ohio  Rep.  167;  6  Ohio  Rep.  510;  8 
out  showing  a  readiness  to  pay  the  money.  8  T.  Ohio  Rep.  49;  1  Ohio  Rep.  S30. 
R.  366.  And  this  is  founded  upon  the  general  A  parly  may,  however,  have  refused  to  per- 
rule  that  where  tvro  parties  agree  to  do  each  a  form  on  his  part  so  as  to  dispense  with  the  aver- 
certain  thing  for  the  other,  at  the  same  time,  ment  and  proof  of  performance  by  the  other  par- 
and  the  thing  to  be  done  by  the  one  is  the  con-  ty.  Thus :  The  plaintiff  agreed  to  sell  and  con- 
sideration for  that  which  is  to  be  done  by  the  vey  his  farm  to  the  defendant  for  three  thousand 
other,  the  one  who  would  compel  a  performance  two  hundred  dollars,  and  that  on  the  first  day  of 
most  aver  and  show  a  performance,  or  a  readi-  May,  1838,  then  next,  he  would  execute  to  the 
ness  to  do  what  b  to  be  done  on  his  part.  2  Pick,  defendant  a  proper  conveyance  of  the  farm ;  and 
ISb'y  6  Pick.  395;  1  Pet  455;  15Mass.  50(^  It  the  defendant  agreed  on  the  same  first  day  of 
pick.  151;  13  Pick.  281;  2  Burr  899;  11  Johns.  May,  on  the  execution  of  the  conveyance,  to  pay 
176;  16  Johns.  267;  1  Blackf.  ITS,  175;  6  Ohio  the  above  sum.  llie  performance  was  secured 
Rep.  310;  2  Johns.  207;  4  Conn.  4,  13;  2  Doug,  by  mutual  promises  to  pay  five  hundred  dollars  as 
684;  6  N.  Hamp.  266.  So  a  covenant  by  the  liquidated  damages  for  a  breach  on  either  part. 
vend<»  to  convey  generally,  without  specifying  The  plaintlfT  sued  for  the  liquidated  damages,  and 
any  time;  and  a  covenant  by  the  vendee  to  pay  in  the  first  count  of  his  declaration,  instead  of 
so  much  in  liand  and  so  much  at  a  future  day,  are  averring  a  tender  of  the  deed,  or  an  ofiler  to  con- 
mutual  covenants,  for  the  intention  is  manifest  in  vey,  made  this  averment :  ''  And  the  plaintiir 
surb  case  that  tlie  vendor  did  not  intend  to  part  avers,  that  on  the  Slh  day  of  Januar}',  1838,  the 
with  the  title  until  the  purchase  money  was  paid ;  defendant  gave  the  plaintiff  notice  tliat  he  had 
and,  llierefore,  in  such  case  the  vendee  cannot  made  up  his  mind  not  to  take  his  farm,  and  the 
maintain  an  action  without  averrmg  and  proving  defendant  hath  ever  since  wholly  failed  to  perform 
the  payment  or  tender  of  the  purchase  money,  the  agreement  on  his  part,  and  hath  not  paid  the 
6  Ohio  Rep.  310;  8  Ohio  Rep.  49.  And  where  said  liquidated  damages,  or  any  part  thereof." 
it  was  agreed  between  the  plaintiff  and  defendant  In  the  second  count,  after  setting  forth  the  agree- 
that  the  latter  should  have  certain  lands  in  con-  ment,  the  declaration  ran  thus :  **  And  plaintiff 
sideration  of  which  he  was  to  pay  the  plaintiff  a  avers  that  he  executed  a  conveyance  in  fee  of  the 
certain  sum  of  money,  in  three  instalments,  the  said  farm  to  the  defendant,  containing  the  cove- 
deed  to  be  executed  at  the  completing  the  last  nants  as  specified  in  the  said  agreement,  and  had 
instalment ;  it  was  held  that  the  defendant's  the  deed  ready  to  be  delivered  on  the  first  day  of 
agreement  to  pay  the  two  first  instalments  was  May,  1838,  and  ever  since,  on  receiving  from  the 
independent,  but  his  agreement  to  pay  the  last  defendant  the  said  sum  of  three  thousand  two 
instalment,  and  the  plaintiff's  to  execute  and  de-  hundred  dollars,  and  hath  at  all  times  been  ready 
liver  the  deed,  were  m'ltually,  dependant  and  con-  and  willing  to  perform  and  fulfill  all  things  in  the 
ditional.    13  Pick.  281.  agreement  contained,  on  the  part  of  the  plaintiff 
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defendant,  the  said  tenements,  inftt  simpiej  as  aforesaid,  upon  the  teiros  afore- 
said, and  requested  the  defendant  to  perform  the  said  candUiont,  on  his  part, 
yet  the  defendant  did  not,  nor  wonld,  on  or  before  the  said  [[&c.],  or  at  any 
other  time,  accept  snch  conveyance  from  the  plaintiff,  or  pay  to  him  the  remain* 
der  of  the  said  purchase  money,  or  any  part  thereof,  but  wholly  neglected  and 
refused  so  to  do,  and  therein  made  default,  to  wit,  at  [A^c.^t  whereby  the  plain* 
tiff  hath  been  deprived  of  the  profits  and  advantages  which  might,  and  woidd 
otherwise  have  accrued  to  him,  from  the  completion  of  the  said  purchase,  and 
hath  incurred  a  great  expense,  to  wit,  — ^^  dollars,  in  preparing  to  complete 
the  said  conditions,  on  his  part,  and  in  endeavoring  to  procure  the  completion 
of  the  said  purchase  on  the  defendant's  part,  and  thereby,  also,  the  plaintiff,  af- 
terwards, to  wit,  on  [&C.3  at  [&c.],  was  forced  to  resell  the  said  tenements,  to 
wit,  to  one  E.  F.»  at  a  great  loss,  to  wit,  *—  dollars,  and  in  reselling  the  said 
tenements,  as  aforesaid,  the  plaintiff  incurred  great  expenses,  to  wit,  '  dol- 
lars, and  ^is  otherwise  injured,  to  wit,  at  [&c.]  [<»^dd  county  averring 
tender  of  deed,  {see  note  below,)  and  account  9tated  and  breach^  as  ante,  p. 
216,  217.] 


to  be  peiformed  and  fulfilled,  and  to  execute  said  684;  5  Cowen,  fi06;  2  II.  Bl.  123;  1  T.  R.  683;  3 

conveyance  on  the  first  day  of  May,  1838,  and  East,  410;  13  Eng.  C.  L.  Rep.  238,  239,  S^I.;  I 

since,  on  receiving  the  contract  price,  to  wit,  at  East,  203;  2  B.  &  P.  448;  1  Saund.  320  (c);  2 

[dec.];  and  although  the  defendant,  on  [&c.]  at  tiaund.  352  (x);  5  Johns.  179;  20  Johns.  16;  1 

[dLc],  had  notice  of  the  premises,  and  was  re-  Chit.  PI.  318. 

quested  to  pay  the  said  sum  of  tliree  thousand  two  The  usual  averment,  where  the  defendant  has 

hundred  dollars,  upon  the  execution  of  said  con-  refused  to  perform,  and  thereby  dispensed  with 

veyance,  yet  tlie  defendant  has  not  paid  the  said  the  offer  to  perform  on  the  part  of  the  plaintiff,  is 

sum  of  three  thousand  two  hundred  dollars,  nor  as  follows :  ''  And  the  defendant  afterwards,  to 

the  said  sum  of  five  hundred  dollars,  nor  any  part  wit,  on  [dtc]  at  [dec],  aforesaid,  wrongfully  and 

of  cither  of  them.''  absolutely  discharged  the  plaintiff  from  perform- 

Upon  special  causes  of  demurrer  assigned  to  ing,  or  offering  to  peHorm,  the  said  conditions  and 
this  declaration,  it  was  h<.>ld  that  the  matter  set  promises  on  his  part,  and  then  and  there  wrong- 
forth  in  the  first  count,  dispensed  with  an  offer  or  fully  refused  ever  to  complete  the  said  purchase, 
readiness  to  perform,  on  the  part  of  the  plaintiff,  iu  any  manner,  on  his,  the  defendant's,  part."  1 
as  it  showed  that  such  a  step  would  have  been  Chit.  Prec.  177,  n.  (a). 

but  an  idle  ceremony.    And  the  court,  by  Nel-  When  a  party  stipulates  to  make  a  conveyance 

SUN,  C.  J.,  say  :  "  Conceding  that  the  defendant  of  an  estate  to  another  at  a  future  day,  and  before 

might  recall  this  discharge  of  performance  before  the  day  conveys  the  estate  to  a  third  person,  he  is 

the  time  for  the  execution  of  tlie  deed,  he  must  set  to  be  considered  as  guilty  of  a  breach  of  the  stip- 

it  up  by  way  of  plea ;  or  on  a  denial  of  the  alleg-  ulation,  and  is  liable  to  be  sued  before  the  day  ar- 

ed  recindment,  he  might,  I  think,  give  it  in  evi-  rives.    13  Eng.  C.  L.  Rep.  188;  1  RoU.  Abr.  248, 

dence  at  the  trial,  and  thus  disprove  the  discharge  pi.  1;  23  Pick.  455,  460;  16  Maiis.  161;  Yelv.  Mel. 

in  legal  effect"  ed.  76;  see  17  Wend.  378;  1  Chit.  Gen.  Prac.  495, 

The  averments  in  the  second  count  were  also  496;  5  Hill,  N.  Y.  107.    But  this  rule  does  not 

held  sufficient,  as  tliey  substantially  aver  tender  seem  applicable  to  cases  of  an  involuntarjfdisabil- 

and  refiisal  to  perform.    And  the  court  say :  **  The  ity  of  a  party  to  perform  his  stipulations,  which 

better  opinion  seems  to  be  that  it  is  enough  to  aver  he  may  remove  previous  to  the  time  appointed  for 

readhuss  to  per/ormf  as,  under  it,  an  actual  tender  theu"  performance.    23  Pick.  '155, 460;  and  see  20 

would  be  required  in  proof,  if  essential  to  main-  Pick.  105. 
tain  the  action.''    21  Wend.  636.    See  also  Dougl. 
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2.  To  recover  the  price  of  a  Freehold  Estate^  actually  conveyed. 

For  thaty  whereas,  before,  and  at  the  time  of  the  making  of  tlie  defendant's 
promise  hereinafter  next  mentioned,  the  plaintiff  was  seized  in  his  demesne  as 
of  fee  of  and  in  a  certain  messuage,  and  certain  lands  and  premises,  wiih  the  ap« 
purtenances,  \pr  tf  the  plaintiffs  though  he  were  the  vendor^  were  only  the 
beneficial  owner ^  and  had  not  the  legal  title^  etate  that  "  before,  and  at  [^c], 
the  plaintiff  was  well  able  and  entitled  to  sell,  and  cause  to  be  conveyed,  in  fee 
simple,  a  certain  messuage,'*  [&c.]];  and  thereupon,  heretofore,  to  wit,  on 
[^c]  at  [&c.],  in  consideration  that  the  plaintiff,  at  the  defendant's  request, 
would  ["on  the  —  day  of  ——  then  next,"  omit  this  if  no  particular  time 
for  the  execution  of  the  conveyance  were  agreed  u/>(m,3  grant  and  convey  the 
fee  simple,  and  inheritance  of,  in,  and  to  the  said  messuage,  lands,  and  premi- 
ses, with  the  appurtenances,  to  the  defendant,  his  heirs,  and  assigns,  forever, 
[or,  "  would,  on  [&C.3,  sell,  and  cause  to  be  conveyed,  the  fee  simple,  and  in- 
heritance of,  in,  and  to  the  said  messuage,  lands,  and  premises,  with  the  appur- 
tenances, to  the  said  defendant,  to  have  and  to  hold,"  [&c.]3,  he,  the  defend- 
ant, undertook,  and  then  and  there  promised  llie  plaintiff,  to  pay  him  a  certain 
sum,  to  wit,  —  dollars,  for  the  same ;  and  the  plaintiff  avers,  that  he,  confiding 
in  the  defendant's  said  promise,  did,  aflerwards,  to  wit,  on  [&c.]  at  [&c.],  grant 
and  convey,  [or,  "sell  and  cause  to  be  conveyed,"]  the  fee  simple  and  inheri- 
tance of,  in,  and  to  the  said  messuage,  lands,  and  premises,  with  the  appurte- 
nances, to  the  defendent,  his  heirs  and  assigns,  forever,  yet  the  defendant  hath 

not  paid  the  said  sum  of dollars,  or  any  part  thereof.     [_Md  account 

itatedy  and  breach."] 


3.  Declaration  upon  a  promise  to  pay  a  Sum  of  Money^  in  consideration 
that  Plaintiff^  would  relinquish  in  Defendants  favor^  the  benefit  of 
a  Contract  between  Plaintiff  and  a  third  person^  for  the  sale  of  a 
House. 

For  that,  whereas,  before,  and  at  the  time  of  the  making  the  defendant's 
promise  hereinafter  mentioned,  the  plaintiff  had  bargained  and  agreed  with  one 
J.  E.,  for  the  purchase  from  him  of  tliree  freehold  houses,  to  be  conveyed, 

[&c.]  to  the  plaintiff,  at  the  price  of dollars ;  and  thereupon,  heretofore, 

to  wit,  on*  [&C.3  at  [&c.]],  in  consideration  that  the  plaintiff,  at  the  defendant's 
request,  would  sell,  and  give  up  to  the  defendant,  the  said  bargain  and  the  ben- 
efit thereof,  and  would  suffer  and  permit  the  defendant  to  become  the  purchaser 
of  the  said  houses  from  tlie  said  J.  E.  instead  of  the  plaintiff,  he,  the  said  de- 
fendant, then  and  there  promised  the  plaintiff,  to  pay  him  for  the  relinquish- 
ment of  the  said  bargain  to  the  said  defendant,  a  certain  sum,  to  wit, dol- 
lars, on  the  said  houses  being  conveyed  to  him  instead  of  the  plaintiff,  on  ,the 
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terms  of  the  said  bargain ;  and  the  plaintifT  avers,  that  he,  the  plaintiff,  did 
then  and  there  sell  and  give  up  the  said  bargain  to  the  defendant,  and  did  suffer 
and  permit  the  defendant  to  become  the  purchaser  of  the  said  houses  irom  the 
said  J.  E.  instead  of  the  plaintiff,  and  the  defendant  did  accordingly  then  and 
there  become  such  purchaser,  and  did  then  and  there  take  the  said  bargain  and 
benefit  thereof,  and  by  the  procurement  of  the  plaintiff,  obtain  a  conveyance  to 
him,  the  defendant,  of  the  said  houses,  on  the  terms  of  the  said  bargain  with 
the  said  J.  E.,  and  thereby  the  defendant  then  and  there  became  liable  to  pay 

the  said  sum  of dollars  to  the  plaintiff,  yet  the  defendant  hath  not  paid 

the  same,  or  any  part  thereof;  and,  whereas,  also,  [add  common  count  and 
breach,  ante,  p.  216,  217.] 


4.  By  tlie  Vendee  against  the  Vendor  of  a  Freeliold  Estate^  for  not  con* 

For  that,  whereas,  [proceed  upon  the  principle  of  the  Form  1,  antCy  332, 
showing  the  exposure  to  sale  and  conditions;  or  the  agreement,  if  the  sale 
were  by  private  contract;  tliat  plaintiff  was  the  purchaser;  the  mutual  prom* 
ises,  mutatis  mutandis;  and  that  plaintiff  paid  deposit  and  signed  agree- 
ment, SfC,  according  to  the  conditions\,  and  although  the  plaintiff  was  always, 
from  the  time  of  the  making  of  the  said  promise  of  the  defendant,  until  and 

upon  the  said day  of ,  a.  d. ,  [the  day  for  completion^  ready 

and  wiling  to  accept  from  the  defendant  a  proper  conveyance  of  the  said  tene* 
ments,  and  to  pay  him  the  remainder  of  the  said  purL*hase  money,  and  in  all 
things  to  perform  the  said  conditions  on  his  the  plaintiff's  part,  whereof  the 
defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  county 
aforesaid,  had  notice ;  and  the  plaintiff  [[afterwards,  to  wit,  on  [&c.3  at  []^e.], 
aforesaid,  caused  to  be  prepared  and  tendered  (c)  to  the  defendant,  certain 

{b)  See  foriM,  4Taant.  3343  ^  £"g-  ^'  1^-  ^^P*  ^^  expense.    15  Pick.  646;  4  Sbep.  164;  I  Seam. 

434.    See  n.  (a)  nipra.  314;  7  Wend.  129;  9  Wend.  68;  6  Cowen,  1;  3 

(r)  This  averment  is  necessary'  where  the  ven-  Wend.  S49. 

dee  is  bound  to  prepare  the  deed.  It  is  held  in  New  York  that  when  the  irendor  is 

In  England  the  vendee  must  in  general  prepare  bound  to  give  a  deed  by  a  day  certain,  he  is  not 

the   conveyance;  Sugd.  8  ed.  231.    This  rule  obliged  to  have  it  prepared  until  it  is  demanded ; 

there  arises  from  custom  and  praetice,  (16  Pick,  and  the  vendee  having  demanded  it^  must  let  a 

563,  per  Wildx,  J.,)  and  probably  has  grown  up  reasonable  time  elapse  aAer  such  demand,  so  as 

from  the  peculiar  mode  in  which  muniments  of  to  give  time  to  have  it  drawn,  and  then  make  a 

title  are  kept,  and  the  fact  that  an  abstract  of  tide,  second  demand.    7.  Wend.  129;  6  Cowen,  1.    If 

&c.  is  generally  placed  in  the  hands  of  the  coun-  a  deed  is  absohilely  refused  upon  fbe  first  demand, 

ad  of  the  vendee  to  examine,  and  conse(]uently  to  of  course  a  second  demand  could  not  be  required, 

draw  >ip  the  proper  conveyance.    As  tliis  custom  If  the  deed  tendered  by  the  vendor  omits  the 

and  practice  is  not  founded  upon  any  legal  prin-  proper  consideration,  or  is  otherwise  defective,  so 

ciple  independent  of  practice,  it  does  not  seem  as  to  render  it  doubtful  whether  it  be  in  pursuance 

applicable  in  this  country.    Tber^ore,  if  the  ven-  of  the  agreemam  or  not,  it  will  be  aalest  lor  the 

dor  contract  to  execute  and  deliver  a  deed,  he  is  vendee,  in  order  to  put  the  vendor  io  default,  to 

bound  to  prepare  the  deed,  if  there  be  no  stipula-  prepare  a  deed  in  pursuance  of  the  agreement  and 

tion  that  it  shall  be  prepared  by  the  vendee,  or  at  present  the  same  for  execution.    3  Wend.  949. 
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pioper  deeda  to  be  executed  in  that  behalf,  for  the  eonveying  tlie  tenementa 
aforeaaid  to  the  platntiflr,  and}  then  and  there  offered  to  pay,  and  tendered  to 
Uie  defendant  the  remainder  of  the  aaid  pnichaae  money  and  the  interest  then 
due,*  {d)  and  requested  the  defendant  to  execute  such  conveyance  to  him,  the 
plaintiff;  yet  the  defendant  did  not»  nor  would,  on  the  said  — ^  day  of       ■ , 
A.  D.         »  or  at  any  other  time,  convey  or  cause  to  be  conveyed  to  the  plain- 
tiff the  said  tenements  or  any  part  thereof,  according  to  the  said  conditions, 
upon  the  terms  aforesaid  or  otherwise,  but  wholly  neglected  and  refused  so  to 
do,  and  therein  made  default*     \_ffthe  action  be  for  not  making  ngood  (itU^ 
proceed  as  above  to  the  asterisk^  and  then  asfollowe  :  '*  And  the  plaintiff  then 
and  there  requested  the  defendant  to  deduce  and  make,  or  cause  to  be  made 
[this  must  be  governed  by  the  condUionM  or  agreemenf]  to  the  plaintiff  a  good 
and  sufficient  title  to  the  said  tenements,  enabling  the  defendant  to  conVey  or 
cause  to  be  conveyed,  the  same  to  the  plaintiff,  as  aforesaid;  yet  the  defendant 
did  not,  nor  would,  on  the  day  and  year  last  aforesaid,  or  at  any  other  time, 
deduce  or  make,  or  cause  to  be  made,  to  the  plaintiff,  a  good  or  sufficient  title 
to  the  said  tenements,  enabling  the  defendant  to  convey,  or  cause  to  be  conveyed, 
the  same  to  the  plaintiff,  as  aforesaid;  and  the  defendant  further  deceived  the 
plaintiff  in  this,  that  he,  the  defendant,  had  not,  on  the  day  and  year  last  afore- 
said, or  at  any  other  time  since  the  making  his  said  promise,  any  such  title  as 
aforesaid."]    By  reason  of  which  said  several  premises,  (s)  the  plaintiff  not 
only  lost  and  was  deprived  of  all  the  benefits  and  advantages  which  might  and 
would  otherwise  have  arisen  and  accrued  to  him  from  the  completion  of  the 
said  purchase  by  the  defendant,  but  was  put  to  great  charges  and  expenses, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  — —  dollars,  in  and 


{d)  See  Bote,  ante,  p.  3SS.  incurred  by  him  in  investigating  the  title  to  the 

(«)  Hodges  V.  Litchfield,  23  Eng.  C.  L.  434,  estate  aAer  the  filing  the  bill  in  equity  :  5lh,  That 

and  27  Eng.  C.  L.  Rep.  469,  it  was  held,  that  in  the  vendee  is  entitled  to  be  paid  at  the  rale  of  £$ 

an  action  for  damages,  broogfai  by  the  vendee  per  cent,  for  inleiest  on  bis  deposit  money,  al- 

against  the  vendor  for  not  making  a  good  title  to  though  the  Court  of  Cbanceiy  had  ordered  pay- 

an  estate,  the  vendee  is  not  entitled  to  recover  for  meat  at  the  rate  of  £i  per  cent.    In  Sherry  v.  Oke, 

expenses  incurred  in  negotiating  the  purchase  or  3  D.  P.  C.  348,  cited  Chitty,  Jan.  Contr.  5  Am.  ed. 

for  having  the  estate  surveyed :  2d,  That  he  is  310,  it  was  held,  that  interest  paid  by  a  piirchasgr 

entitled  to  raeover  charges  incurred  in  investig^-  upon  money  borrowed  by  him  to  complete  the  pur- 

ting  the  title,inchiding  the  searehing  for  judgments,  chase,  kept  idle  pending  an  endeavor  by  the  ven* 

but  not  the  costs  of  drawing  and  engrossing  a  con-  dor  to  clear  up  the  title,  may  be  recovered  as  dam- 

veyance  of  the  estate,  the  same  having  been  pre-  ages  against  the  latter  in  an  action  for  breach  of 

maturely  prepared :  3d,  That  the  vendor,  having  hb  contract ;  see  further,  Chitty,  jun.  Contr.  6  Am . 

Sled  a  bill  in  equity  against  the  vendee  for  a  spe-  ed.  310.    Damages  for  loss  of  bargain  in  general 

cific  performance  of  the  contract,  which  was  dis-  recoverable  s  see  Sug.  Vend.  236, 7;  13  Eng.  C. 

missed  with  costs,  and  which  were  accordingly  L.  Kep.  100$  6  When.  109}  21  Eng.  C.  L.  Rep. 

taxed  and  paid  to  the  vendee  by  the  vendor,  that  102}  6  Har.  6l  J.  tS!;  5  Yerg.  305j  8  Ohio  Rep. 

in  the  action  for  damages  the  vendee  could  not  re-  49}3  Dana,4l0; 2  Dana, 4^4;  1  Blackf.  256} 2  Wend^ 

cover  bis  extra  cosU  beyond  ihe  taxed  costs  which  399.    The  auctioneer  is  liable  onltf  for  the  deptmt 

were  mcurred  by  him  in  defendmg  the  suit  in  equi-  paid  on  a  sale  by  auction,  and  not  for  interest  or 

ty :  4th,  That  the  vendee  could  not  recover  cosU  expenses,  and  should  be  sued  for  money  had  and 

received.    Chit.  jun.  Contr.  6  Am.  Ed.  310. 

43. 
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about  the  negotiatiiig  and  agreeiog  for  the  pardiase  of  the  said  tenements  from 
the  defendant  as  aforesaid,  and  havrng  the  same  conveyed,  and  in  and  about  the 
inrestifating  the  title  to  the  said  tenemento,  and  in  and  about  the  causing  divem 
documents  and  writings  respecting  the  eaiae  to  be  prepared,  and  in  and  about 
the  endeaToring  to  procure  the  completion  of  the  said  agreement  on  the  defend- 
ant's part,  ([and  in  and  about  the  defence  of  and  in  a  certain  suit  commenced 
and  prosecuted  by  the  defendant  against  the  plaintiff,  in  the  Court  of  Common 
Pleas  of  county,  upon  the  Chancery  side  thereof,  for  compelling  a  specific 

performance  by  the  plaintiff  of  the  said  articles  of  agreement,  and  in  which  suit 
the  bill  filed  by  the  defendant  against  the  plaintiff  was  dismissed  by  the  same 
court,]  and  in  and  about  the  making  and  performing  of  divers  joume3rs  and 
otherwise  respecting  the  said  purchase :  and  also  thereby  the  defendant  lost 
and  was  deprived  of  the  interest  and  profits,  which  he  might  and  would  other- 
wise have  made  and  acquired  from  using  aiid  employing  the  said  sum  of 
dollars,  so  paid  by  him  as  aforesaid,  and  other  moneys  provided  and  kept  by 
the  plaintiff  for  the  completion  of  the  said  purchase,  [and  suffered  and  sustained 
divers  losses  to  a  large  amount,  to  wit,  to  the  amount  of  — —  dollars,  on  the 
ressle  of  certain  sheep,  bricks,  and  plows,  purchased  by  the  plaintiff  for  the 
stocking  of  the  said  farm,  lands,  and  hereditaments,  and  improving  the  same, 
with  a  view  to  the  completion  of  the  said  purchase.]  And  the  plaintiff  further 
saith,  that  he,  confiding  in  the  said  agreement  and  the  said  promise  of  the  de- 
fendant, did  afVerwards,  to  wit,  on  []&c.]  at  ([&c.],  make  and  enter  into  a  certain 
agreement,  to  wit,  with  one  £•  F.  for  the  sale  by  the  plamtiff  to  the  said  £.  F. 
of  the  said  tenements  and  premises  mentioned  in  the  said  agreement  with  the 
defendant,  at  and  for  a  large  price  or  sum  of  money,  to  wit,  the  sum  of 
dollars;  but  that  the  plaintiff,  on  account  of  the  non  performance  of  tlie  defend- 
ant of  the  said  agreement  so  made  by  him,  and  of  his  said  promise,  hath  been 
and  is  unable  to  complete,  and  hath  been  and  is  prevented  from  completing  his 
said  agreement  with  tlie  said  £•  F.  as  he  otherwise  might  and  would  have 
done,  and  Uiereby  the  plaintiff  hath  not  only  lost  and  been  deprived  of  divers 
great  gains,  profits,  and  advantages,  which  might  and  would  have  accrued  to 
the  plaintiff  from  the  completion  of  his  said  contract  with  the  said  E.  F.,  but 
hath  been  put  to  and  hath  incurred  divers  otlier  expenses  of  his  moneys,  to 
wit,  ■  dollars,  with  respect  to  such  contract  and  incidental  thereto,  and  the 
plaintiff  was  and  is  otherwise  injurod,*to  wit,  at  [jSicJ]  [Add  common  cotm/9, 
anit^p.  216,217.] 

8bc.  XLIL    warbhovse  booh. 

Commmeement  as  ante^  216,  to  tht  aiierUk,']  Yoit  work  done  by  the 
plaintiff  and  for  warohouse  room  by  him  found  and  provided  in  and  about  the 
stowing,  keeping  and  taking  care  of  certain  goods,  before  then  stowed,  kept 
and  taken  care  of  by  the  plaintiff  in  certain  warehouses  and  premises  of  the 
plainUff  for  the  defendant,  and  at  his  request,  and  in  [Add  eemmeft  eouni$  and 
breach,  ante,  p.  217. 
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Warrantiee. 


SfiC*   XLIIL      WARRANTIES,  {g) 

1.  Declaration  for  the  Breach  of  a  Warranty  of  the  soundness  of  a 

Horse. 

For  that,  whereas,  on  [A;c.]]  at  [&C.]}?  in  consideration  that  die  piaintiir,  al 
the  reqnest  of  the  defendant,  would  btij  of  the  defendant  a  certadn  horse  (A) 
for  a  certain  price,  (t)  [to  wit,  ■  dollars,]  to  be  paid  by  the  plaintiff  to  the 
defendanc,  he,  the  defendant,  undertook  and  then  and  there  promised  the 
plamtiff  that  the  said  horse  then  was  sounds  {K)  and  the  plaintiff  avers,  thai 


(ir)  See  the  law  on  this  Mfcjcet  coHected  in  S  teK.    1  Smith's  LmhUbs  Caa«,  A».  ed.  146.    I» 

Siark.  £v.  7  Am.  Ed.  1237,  tit  '^  Warranty  ^"  instaiicet  of  warranty  where  the  prioe  ha«  been 

ChiLjun.  Contr.6Am.Ed.  446jStory,Contr.329.  paid,  the  vendee  may  recover  it  back  upon  the 

The  general  role  is,  that  a  warranty  as  to  tiie  qual-  common  indebitatus  count  (in  assumpnt  or  debt) 

ily,  goodness  or  valoe  cf  goods  sold,  is  not  tm-  for  money  had  and  reoetved,  as  on  a  feikue  dS  iha 

lilierf,  however  large  the  price  given  may  be;  S  original  eonsideration,  in  either  of  the  following 

East,  314$  3  Camp.  951.    A  warranty  of  title  will  eases — Isi,  If  there  be  an  expreM  stipulation  in 

be  presumed.     When  an  examination  of  goods  is,  the  original  agreement  that  the  contract  should  be 

from  their  nature  or  situation  at  the  time  of  tbe  recinded  and  void  if  the  warranty  be  untrue } 

sale,  impraetieable,  a  warranty  will  be  implied  that  idly,  If  boA  parties  gnbseqjiieotly  agree  to  reseiad 

they  are  merchantable.    4  Campb.  144;  18  Wend,  the  bargain  j  or  Sdly,  m  cases  of  fraud,  with  an 

4S5, 456;  S  Har.  &  Gill,  495;  9  Wend.  20;  2  Kent  offer  to  return  the  goods ;  see  22  Eng.  C.  L.  Rep. 

Com.  4  Ed.  479;  see  15  Eng.  C.  L.  Rep.  529;  10  122.    In  other  cases  the  declaration  must  be  «pe- 

Eng.  C.  L.  Rep.  283;  2  Pick.  219,  220,  note;  2  cial  to  try  the  question  of  warranty.    A  special 

Eng.  C.  L.  Rep.  437.    Upon  an  eiecutory  con-  action  for  the  breach  ol  a  warranty  lies  without 

tract  of  sale,  where  goods  are  to  be  mamifactured,  offering  to  return  the  goods  or  complaining  of  the 

or  to  be  procured  for  a  particular  use  or  purpose,  breach,  and  without  proof  of  special  or  any  dam- 

a  warranty  will  be  implied  that  they  are  reasona-  age ;  Id.;  18  Wend.  425;  Ghitty,  Jun.  Contr.  5  Am. 

biy  fit  for  such  purpose  or  use,  as  far  as  goods  of  edMSfi, 

such  a  kind  can  be ;  9  Wend.  90^  15  Eng.  C.  L.  {h)  No  variance,  although  it  was  a  mare ;  12 

Rep.  539;  6  TaunL  108;  32  Eng.  C.  L.  Rep.  298;  Eng.  C.  L.  Rep.  165. 

10  Eng.  C.  L.  Rep.  283;  unless  they  are  menu-  (t)  No  variance,  although  part  of  the  price  was 

factored  to  order.    Story's  Contr.  336.  paid  by  giving  goods  of  a  specified  value ;  9  East, 

Where  an  article  purchased  is  actually  difierent  349.    In  assumpsit  on  the  warranty  of  a  horse, 

in  specie  from  that  contracted  for,  as  where  an  ar*  the  consideration  staled  for  the  warranty  was,  iWi 

tjcle  is  bought  as  white  lead  when  in  iact  it  is  the  plainliflT  would  purchase  the  horse  for  JOSS,  but 

ground  chalk,  there  is  mistake  or  fl-aud ;  and,  in  the  consideration  as  proved  was,  that  the  plaintiff 

either  case,  the  contract  Is  at  an  end.    4  Campb.  would  pay  that  sum,  and  if  the  horse  was  lucky 

144.  22;  2  Eng.  C.  L.  Rep.  486;  Cio.  Jac.  4;  3  would  give  the  defendant  £5  more  or  the  buying 

Rawie,  23. 168;  9  Wend.  20.    But  if  only  aduher-  of  another  horse ;  held  no  variance,  the  conditional 

ated,  tbe  vendee  is  without  remedy  unless  there  promise  omitted  in  the  declaration  being  too  vague 

was  fraud  or  warranty.    3  Rawle,  168.  to  be  legally  enforced,  and  not  amoontmg  in  point 

Where  goods  are  sok)  by  gample,  there  is  an  bf  law  to  a  promise;  22  Eng.  C.  L.  Rep.  63.    It 

implied  warranty  that  tlie  bulk  answers  the  des-  is  sufficient  however  to  state  that  the  sale  was  "  for 

rription  and  quality  of  the  sample,  see  pocf.  Form  a  eertmn  price  to  be  paid  by  the  plaintiff  to  the 

2,  and  note  thereon.    The  rsmedy  for  the  breach  defendant ''  without  mentioning  the  price;  but  if 

of  an  escpress  or  implied  warranty  is  assumpsit  or  the  price  be  set  forth  it  must  be  proved  as  stated, 

ease,  &ee  forms  in  Case,  post.    If  the  misrepresen-  12  Ohio  Rep.  24, 34. 

tatiMi  does  not  amount  to  a  warranty  or  contract,  {t)  The  substance  and  meaning,  or  exact  terms, 

tbe  proper  action  is  Case  for  fraudulent  misrrpre*  of  the  warranty  must  be  stated ;  I  Chit.  Prec.  187 

leatation,  in  which  the  plaintiff  must  aver  ji  seien-  n.  (p. )   An  allegation  in  the  declaration  that  a  horse 
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he  did  then  and  there  huy  the  said  horse  of  the  defendant,  and  pay  him  for  the 
same  the  said  sum  of  money,  (/)  yet  the  defendant  disregarded  his  said  promise 
and  deceived  the  plaintiff  in  this,  to  wit,  that  the  said  horse,  at  the  time  of  the 
making  of  the  said  promise  of  the  defendant,  was  not  sound,  contrary  to  the 
defendant's  said  undertaking,  whereby  the  said  horse  then  and  there  became 
and  was  of  no  use  or  value  to  the  plaintiff,  and  the  plaintiff  hath  necessarily 

incurred  a  great  charge  and  expense  of  his  moneys,  to  wit, dolhos,  in 

and  about  the  causing  the  said  horse  to  be  examined,  and  the  feeding,  keeping 
and  taking  care  (m)  of  the  same,  and  incidental  thereto.  ["And  the  plaintiff 
avers,  that  he,  confiding  in  the  defendant's  said  promise,  did  afterwards  and 
before  he  discovered  the  said  unsoundness,  to  wit,  on  [&C.3  at  [^O*  ^^^  ^® 

said  horse,  to  wit,  to  one  E.  F.  for  a  large  sum,  to  wit, dollars,  and  then 

and  there  wammted  and  promised  the  said  E.  F.  that  the  said  horse  was  sound ; 
and  that,  by  reason  of  the  said  unsoundness,  the  plaintiff  was  afterwards,  to  wit, 
on  [^c]  at  [&c.],  compelled  to  pay  to  the  said  E.  F.  a  large  sum,  to  wit,  the 
sum  of  — — —  dollars,  for  his  damages  by  him  sustained  on  occasion  of  the  said 
breach  of  warranty,  and  also  a  large  sum,  to  wit,  -^-—  dollars,  for  the  costs  of 
the  said  E.  F.  by  him  sustained  in  commencing  and  prosecuting  a  certain  action 
brought  by  him  in  the  said  court  here  against  the  plaintiff  on  the  last  mentioned 
warranty  and  promise;  and  thereby,  also,  the  plaintiff  incurred  great  expenses. 


wai  warranted ''  a  good  drawer,  and  to  pull  qui-  be  would  recast  it,  the  eoort  decided  that  he  could 
etly  in  the  harness  " — ^proof  that  the  defendant  not  be  made  liable,  without  on  averment  of  notice 
warranted  the  horse  ''a good  drawer"  is  sufficient,  of  defect  and  request  to  recast.  8  Cowen,  31. 
16  Eng.  C.  L.  Rep.  65.  Allegation  that  cotton  The  plaintifl*  declared  upon  the  warranty  of  the 
was  warranted  to  be  ''good  merchantable  cotton,  age  of  a  coll ;  and,  as  evidence,  put  in  the  follow- 
free  from  dirt  and  all  filthy  matter" — ^proof  that  ing  instrument  signed  by  the  defendant:  ''Bc« 
the  defendant  produced  a  sample  of  good  mer-  ceived  of  Mr.  Budd  £10  for  a  grey  four  year  old 
chantable  cotton  free  from  dirt  and  all  filthy  mailer,  colt,  warranted  sound  in  every  respect,"  it  was 
and  stated  that  it  was  good  upland  cotton  and  beld  that  the  warranty  applied  only  (o  the  sound- 
tliat  the  sample  was  true,  or  thai  it  was  prime  up*  ness,  and  that  tlie  age  was  mere  matter  of  descrip- 
laud  Georgia  cotton,  held  no  variance ',  4  Cowen,  Uon.  The  plaiulifif  was  nonsuited.  21  £ii|g.  C. 
^.    Allegation  in  dcclaralion  "  good  and  supe-  L.  Rep.  217. 

rior  quality,  to  wit,  prime  quality  winter  oil"—  If  it  were  a  warranty,  wiih  an  exception  as  to  a 
proof  that  the  oil  was  warranted  to  be  prime  particular  defect,  &c.,  ihe  exception  should  be 
quality  winter  oil,  held  sufficient}  because  the  stated.  10  Eng.  C.  L.  Rep.  377.  In  case  there 
words  under  the  scilicet  were  to  be  regarded  as  was  an  exception  in  the  warranty,  there  should  be 
the  substantial  averment;  2  Pick.  214.  Allege-  an  averment  that  the  hors^was  unsound  in  other 
tion  of  warranty  that  tlie  horse  "  was  not  over  n^specU  Uian  in  reference  to  the  excepted  defect 
seven  years  old  "—proof  of  a  warranty  that  he  ^/)  A.ver  the  payment  if  the  fact  be  so ;  but  such 
was  seven  years  old  the  spring  next  after  Uie  sale,  payment  is  not  essential  to  support  the  action, 
held  sufficient ;  1  Chip.  265.  Allegation  of  war-  ||,t)  This  expense  may  be  recovered  if  the  horse 
ranty  of  articles  as  "  good  and  merchantable  " —  ^^^s  tendered  to  ihe  defendant  within  a  leasonablft 
proof  of  warranty  of  them  as  equal  to  any  in  ij^e  aAer  the  unsoundness  was  discovered,  other- 
America,  a  fatal  variance.  1  Pick.  162.  wise  not;  1  TaunU  568.  But  in  any  event  the 
Tlie  declaration  must,  as  in  all  other  cases,  pur-  i^^^p  c^n  be  recovered  only  to  the  time  when  a 
sue  the  legal  intent  of  the  conl/act.  Whore  the  f^^f  opportunity  of  reselling  occurs,  21  Eng.  C 
del'endanl  had  warranted  that  a  bell  cast  by  him  |^,  j^p,  494, 
would  not  crack  within  a  year,  and  if  it  did^  that 
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to  wit,  to  the  amount  of         dollars,  in  defending  and  settling  the  said  action ;  (n) 
and  by  reason  of  the  premises  the  plaintiff  was  and  is  otherwise  injured.] 

Second  Count. 

And  whereas,  also,  afterwards,  to  wit,  on  [&c.]  aforesaid,  at  [&C.3  aforesaid, 
in  consideration  that  the  plaintiff,  at  the  like  request  of  the  defendant,  had  then 
and  there  bought  of  the  defendant  a  certain  other  horse,  at  and  for  a  certain  otiier 
price  then  and  there  agreed  upon  between  the  plaintiff  and  the  defendant,  he 
the  said  defendant  undertook,  and  then  and  there  promised  the  plaintiff  that  the 
said  last  mentioned  horse,  at  the  time  of  the  said  sale  thereof,  was  sound.  Yet 
the  defendant  [^.,  as  in  first  count]  in  this,  to  wit,  that  the  said  last  mentioned 
horse,  at  the  time  of  the  said  sale  thereof,  was  not  sound,  whereby  the  said 
horse  then  and  there  became,  [&c.,  cl8  in  the  first  county  and  add  counts  for 
horse  keep^  ante^  p,  287,  if  there  were  any  contract  to  that  effccly  and  the 
money  counts.'] 


3.  Declaration  on  a  Warranty  that  Chods  sold  by  Sample  were  equal  to 

the  Sample.  (0) 

For  that,  whereas,  the  defendant,  before  and  at  the  time  of  the  making  of  his 
promise  hereinafter  mentioned,  was  possessed  of  certain  goods,  to  wit,  five 
hundred  bushels  of  barley,  and  then  and  there  produced  and  showed  to  the 
plaintiff  a  certain  small  quantity  of  barley  as  a  sample  of  the  said  five  hundred 
bushels  of  barley,  and  thereupon  heretofore,  to  wit,  on  [&c.]  at  [<&c.],  in  con- 
sideration that  the  plaintiff,  at  the  defendant's  request,  would  buy  of  him,  the 
defendant,  the  said  five  hundred  bushels  of  barley,  at  and  for  a  certain  price,  to 
wit,  ■  dollars,  the  defendant  then  and  there  undertook  and  promised  the 
plaintiff  to  deliver  to  him  the  five  hundred  bushels  of  barley,  and  that  the  same 
were  equal  in  quality  and  description  to  the  said  sample  thereof  so  produced 
and  shown  to  the  defendant  as  aforesaid,  and  the  plaintiff  avers  that  he  then 
and  there  bought  the  said  five  hundred  bushels  of  barley  of  the  defendant,  and 
paid  him  for  the  same  the  said  price  thereof  on  the  terms  aforesaid,  and  tlie 
defendant  then  and  there  delivered  the  said  barley  to  the  plaintiff;  yet  the  de- 
fendant disregarded  his  promise  and  deceived  the  plaintiff  in  this,  to  wit,  that 
at  the  time  of  the  making  of  the  said  promise  of  the  defendant,  the  said  &ve 
hundred  bushels  of  barley  were  not  equal  in  quality  or  description  to  the  said 
sample  thereof,  and  were  and  are  of  a  different  and  much  inferior  quality  and 
description,  and  of  much  less  value,  whereby  the  plaintiff  lost  divers  gains  and 

{n)  See  2  Bnf  .  C.  L.  Rep.  54.  redaced  into  writmgp,  and  the  sample  be  not  rcfer- 

{o)  See  asde^  339,  note  {g)  3  2  East,  314;  6  Cow-    red  to ;  4  Camp.  22;  3  Camp.  4^.    1  Wend.  424. 

en,  354;  12  Wend.  413, 566;  4Cowen  440;  9  Wend.    It  would  be  incorrect  in  tlie  above  case  to  lay  a 

20.    There  is  an  implied  warranty  to  the  eflect    promise  that  the  gooils  should  be  or  a  particular 

itated  in  the  above  case,,  naless  the  contract  be    quality,  or  good  and  merchantable ;  id ;  4  Camp. 

169. 
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profits  which  would  otherwise  have  aceraed  to  him,  and  is  otherwise  injured, 
to  wit,  at  [^.]  [see  oonc/tmon,  ^c,  of  Form  1 .]  To  the  plaiBttff  *8  damage,  [^-l 


3.  On  a  Warranty  thai  manufactured  Goods  uxrejitfor  thepwrpomfor 

which  they  were  bought,  (p) 

For  that,  whereas,  before  and  at  the  time  of  the  making  of  the  defendant's 
promise  hereinafter  mentioned,  the  plaintiff  was  possessed  of  a  certain  ship, 
and  was  desirous  of  sheathing  the  same  witli  copper,  and  the  defendant  was 

then  and  there  possessed  of  certain  copper,  to  wit, cwt.  of  copper  before 

then  manufactured,  ["  to  wit,  by  the  defendant,"  insert  this,  if  the  fact  be  ao,] 
and  the  plaintiff  was  desirous  of  buying  the  same  for  the  purpose  of  therewith 
sheathing  the  said  ship,  in  case  the  same  was  fit  and  proper  for  that  purpose, 
of  all  which  the  defendant  then  and  there  had  notice ;  and  thereupon  heretofore, 
to  wit,  on  [&C.3  at  [&c.],  in  consideration  that  the  plaintiff,  at  the  defendant's 
request,  would  buy  of  him  the  said  copper,  at  and  for  a  certain  price,  to  wit, 
■  dollars,  the  defendant  undertook  and  then  and  there  promised  the  plaintiff 
that  the  said  copper  was  reasonably  fit  and  proper  for  the  purpose  of  sheathing 
therewith  the  said  ship  of  the  plaintiff;  and  the  plaintifif  avers  that  he,  confiding 
in  the  defendant's  said  promise,  did  then  and  there  buy  the  said  copper  of  him 
for  the  purpose  aforesaid,  and  then  and  there  paid  him  for  the  same  the  said 
price  thereof;  yet  the  defendant  disregarded  his  promise  and  deceired  the 
plaintiff  in  this,  to  wit,  that  the  said  copper  was  not,  at  the  time  of  the  making 
the  said  promise  of  the  defendant,  reasonably  fit  or  proper  for  the  purpose  of 
sheathing  the  said  ship  of  the  plaintiff,  and  was  wholly  unfit  and  improper,  and 
of  little  or  no  use  or  value  in  that  behalf,  [["and  the  plaintiff  avers,  that  he, 
confiding  in  the  defendant's  said  promise,  did  afterwards,  to  wit,  on"  [^.]  at 
[&C.39  use  the  said  copper  for  the  purpose  of  sheathing  his  said  ship,  and  did 
sheath  the  same  therewith,  and  by  reason  of  the  premises  the  plaintiflf  afler* 
wards,  to  wit,  on  [&c.]]  at  [&c.],  incurred  a  great  expense,  to  wit,  to  tlie 

amount  of dollars,  in  having  the  said  copper  removed  from  his  said  ship, 

and  causing  the  same  to  be  sheathed  with  other  and  proper  copper,  and  was 
and  is  otherwise  injured,"  to  wit,  at  [&c.]  (q)    To  tlie  plaintifif's  damage,  [^.] 


4.  On  a  Warranty  that  Lemons  sold  by  Auction  were  Lisbon  Lemons, 

For  that,  whereas,  the  defendant  heretofore,  to  wit,  on  [&c.']  at  [^c.^i  caused 
to  be  put  up  and  exposed  to  sale  by  public  auction,  divers,  to  wit,  one  hundred 
and  twenty-eight  boxes  of  lemons,  as  and  for  Lisbon  lemons,  upon  and  subject 
to  the  following  (amongst  other)  conditions  of  sale,  that  is  to  say,  [here  state 

ip)  8ee  (tnfe,  399,  note  {g)  \  15  Eog.  C.  L.  Rep.        {q)  Of  ceuite  the  aUe^i^ao  ofdciiMfe  wiU  dt- 
dt9i  2  Id.  437;  10  Bug.  C.  L.  283.  pend  on  the  facts,  see  Form  1. 
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the  prineipal  ^ondiiions  of  sale  relative  to  the  case'] ;  and  the  plaintiff  Baith» 
tliat  on  such  exposure  to  sale,  to  wit,  on  [[&c]  at  [^c],  he  became  and  was 
the  purchaser  of  the  said  lemons,  as  and  for  Lisbon  lemons  as  aforesaid,  and 
upon  and  according  to  the  said  conditions,  for  a  certain  price,  to  wit,  —  dol« 
lars,  and  then  and  there  paid  to  the  defendant  a  large  sum  of  money,  to  wit, 
■  dollars,  as  a  deposit  of  tweaty-fiTe  per  eent«  on  the  price  of  the  said  lem- 
ons, [aeearding  to  the  conditions'];  and  thereupon  aflerwards,  to  wit,  on  the 
day  and  year  first  mentioned,  in  consideration  of  the  premises,  and  that  the 
plaintiff,  at  the  defendant's  request,  had  then  and  there  promised  the  defendant 
to  perform  the  said  conditions  of  sale  on  his  the  plaintiff's  part,  he  the  defendant 
then  and  there  promised  the  plaintiff  to  petform  the  said  conditions  of  sale  on 
the  part  of  him  the  defendant,  and  that  the  said  lemons,  at  the  time  of  the  said 
sale,  and  ot  the  making  of  the  said  promise  of  the  defendant,  were  Lisbon  lem- 
ons ;  and  although  the  plaintiff  hath  always,  since  he  became  the  purchaser  of 
the  said  lemons  as  aforesaid,  been  ready  and  willing  to  perform  and  fulfill  the 
said  conditions  of  sale  in  all  things  on  his  part  to  be  performed,  whereof  the 
defendant  hath  always  had  notice,  to  wit,  at  [6lc,]j  yet  the  defendant  did  not 
perform  or  regard  his  said  promise,  but  thereby  deceived  the  plaintiff  in  this, 
to  wit,  that  the  said  lemons  so  sold  to  and  purchased  by  the  plaintiff  as  afore- 
said, were  not  at  the  time  of  the  said  sale  thereof,  or  of  the  making  of  the  said 
promise  of  the  defendant,  Lisbon  lemons,  but,  on  the  contrary  thereof,  were 
of  a  different  and  much  inferior  quality  and  description  to  Lisbon  lemons,  and 
became  and  were  of  no  use  or  value  to  the  plaintiff.  [Conclude  as  directedf 
^uprOf  Form  I.] 


5.  Declarati&n  on  the  Warranty  of  a  Horsey  on  an  Exchange  of  Horses  (r) 

For  that,  whereas,  on  [Sic]  at  [&c.],  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  would  deliver  to  the  defendant  a  certain  horse  of 

the  plaintiff,  of  great  value,  and  would  also  pay  to  the  defendant dollars 

in  exchange  for  a  certain  horse  of  the  defendant,  he  the  defendant  undertook 
and  then  and  there  promised  the  plaintiff  that  the  said  last  mentioned  horse 
then  was  sound ;  and  the  plaintiff  avers,  that  he  did  then  and  there  deliver  to 
the  defendant  the  said  first  mentioned  horse,  and  did  also  tlien  and  there  pay 
him  the  said  sum  of  money  in  exchange  for  the  said  horse  so  to  be  delivered  to 
the  plaintiff;  yet  the  defendant  disregarded  his  said  promise  in  this,  to  wit,  that 
the  said  horse  of  the  defendant,  at  the  time  of  the  making  of  his  said  promise, 
was  not  sound,  whereby  the  same  became  and  was  of  no  use  or  value  to  tlie 
plaintiff,  and  thereby  [&c.,  state  special  damage  as  in  Form  1,  ante^  340,  and 
conclude  as  there  directed,] 


(r)  See  a  form,  Fairmaner  v.  Budd,  SO  En^.  C.    of  soundness  is  not  implied  upon  the  exchange  of 
L.  Rep.  U6,  and  Foim  1,  ante,  339.    A  warranty    bones  \  see  3  Camp,  351.  299. 
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6.  Declaration  upon  the  implied  Warranty  of  a  Vendor  of  Goods  sold  to 
the  Plaintiffs  that  the  Defendant  had  power  to  sell  them,  (s) 

For  that,  whereas,  before  and  at  the  time  of  Uie  making  of  the  defendant's 
promise  hereinafter  mentioned,  the  defendant  had  in  his  possession  certain 

goods,  to  wit, ,  and  was  apparently  the  owner  thereof,  and  thereupon,  on 

[jSlgJ]  at  [&c.],  in  consideration  that  the  plaintiff,  at  the  request  of  the  defend- 
ant, would  buy  of  him  the  said  goods  at  and  for  a  certain  sum  of  money,  to  wit, 

■  ■  dollars,  the  defendant  then  and  there  promised  the  plaintiff  that  he  the 
defendant  then  and  there  had  lawful  right  and  title  to  sell  and  dispose  of  the 
said  goods  as  aforesaid;  and  the  plaintiff  avers,  that  he  did  then  and  there  buy 
of  the  defendant  the  said  goods  at  and  for  the  said  sum  of  money,  and  did  then 
and  there  pay  him  the  said  sum  for  the  same;  but  the  defendant  disregarded 
his  said  undertaking  and  promise  in  this,  to  wit,  that  he  the  defendant,  at  the 
time  of  the  said  promise  and  sale,  had  not  lawful  right  or  title  to  sell  or  dispose 
of  the  said  goods  as  Aforesaid ;  whereb/  and  by  reason  of  the  premises,  one 
E.  F.  having  the  lawful  right  and  title  to  the  said  goods,  afterwards,  to  wit,  on 

the  —  day  of ,  a.  d.  ,  at  said  county,  demanded  possession  of  the 

same  from  the  plaintiff,  and  the  plaintiff  was  accordingly  forced  and  obliged  to 
deliver,  and  did  then  and  there  deliver  and  give  up  the  same  to  the  said  E.  F., 
and  the  said  goods  then  and  there  became,  and  were,  and  are  wholly  lost  to  the 
plaintiff,  and  he  hath  been  deprived  of  the  benefits  and  profits  he  would  other- 
wise have  derived  and  acquired  from  the  same,  [add  common  counts  and 

breach^  ante,  216,  217,]  to  the  plaintiff's  damage  of dollars,  and  therefore 

he  brings  his  suit,  [&c.] 

Sec.  XLIY.    work,  &c.  (t) 

\.  On  a  Promise  to  manufacture  Wool  into  Satinets, 

For  that,  whereas,  on  [dtc]  at  (]&c.],  the  defendant,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  had  delivered  to  him  fifteen  bags 
of  wool,  of  great  value,  to  wit,  of  the  value  of dollars,  to  be  man- 
ufactured into  satinets,  for  a  certain  reward  to  be  paid-  him  by  the  said  plaintiff, 
he  the  said  defendant  undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff,  that  he  the  said  defendant  would  cause  the  said  wool  to  be  manufac- 
tured into  satinets,  and  deliver  the  same  to  the  said  plaintiff  early  in  the  next 
spring  thereafter,  or  as  soon  afterwards  as  the  same  could  be  manufactured  into 
satinets  by  the  said  defendant,  his  agents,  sen'ants  and  workmen.  And  the 
said  plaintiff  avers,  that  the  said  wool  was  so  manufactured  by  the  said  defend- 


{»)  See  Chit.  Jan.  Contr.  5  Am.  ed.  447;  2  Kent,    express  promise.  Case  would  be  the  appropriale 
4  ed.  478.    In  case  of  actual  /nmd,  without  any    form  of  action. 

(0  See  ante,  p.  207  to  SIS. 
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ant,  to  wit,  by  [Ac]  at  [Ac.],  [time  and  plaeei]  and  were  then  and  there  de- 
manded by  the  said  plaintiff,  who  then  and  there  offered  to  pay  tlie  said 
defendant  a  reasonable  reward  and  compensation  for  sach  his  services  in  the 
0aid  manufactaring;  yet  the  said  defendant  then  and  there  and  ever  since  hath 
refused,  and  yet  refuses  to  deliver,  [&c.] 

Second  count :  Averred  *«that  the  said  defendant  did  not  manufacture,**  [Sic] 
as  agreed  on. 

TTiird  count:  <* That  defendant  so  unskilfully,  inartificiaily  and  negligently 
manufactured,  [Ac.,]  that  the  said  satinets  became  and  were  of  little  [or  ^'no"] 
value,*'  Ac] 


2,  On  a  Building  Contract^  for  not  performing  Part  of  the  Worh^  and 

performing  the  Residue  inarlificiaUy. 

For  that,  whereas,  heretofore,  to  wit,  on  [Ac]  at  [Ac],  by  a  certain  agree- 
ment then  and  there  made  by  and  between  the  plaintiff  and  the  defendant,  it 
was  agreed,  tliat  the  defendant  should  take  down  a  certain  messuage  or  dwelling- 
house,  situate  at  [Ac],  and  should  build  two  other  messuages  or  dwelling- 
houses  for  the  plaintiff,  agreeably  to  certain  plans  thereof,  then  in  the  possession 
of  the  defendant,  and  according  to  the  particulars  and  in  tlie  manner  following: 
that  is  to  say,  that  the  said  old  house  should  be  taken  down,  and  the  bricks 
cleaned  and  worked  up,  [Ac  Set  out  the  agreement^  verbatim^  in  the  past 
tense^  cftcr  which  mutual  prondeee  may  be  set  forth  in  thefoUounn^form^  or 
not! for  they  may  be  omtUed.  2  New  Bep.  62 ;  2  Chit.  PL,  8  Am.  Ed.,  930. 
And  the  said  agreement  being  so  made  as  aforesaid,  afterwards,  to  wit,  on 
[Ac]  aforesaid,  at  [Ac]  aforesaid,  in  consideration  thereof,  and  that  the  plain- 
tiff, at  the  special  request  of  the  defendant,  had  then  and  there  undertaken  and 
promised  the  defendant  to  perform  and  fulfil  the  said  agreement,  in  all  things 
on  his  part  and  behalf  to  be  performed  and  fulfilled ;  he  the  said  defendant 
undertook  and  then  and  there  promised  the  plaintiff  to  perform  and  fulfil  the 
said  agreement,  in  all  things  on  his  part  and  behalf  to  be  performed  and  ful- 
filled.] And  although  the  said  plaintiff  hath  always,  from  the  time  of  making 
said  agreement,  hitherto  performed  and  fulfilled  the  same  in  all  things  on  his 
part,  according  to  the  tenor,  effect  and  true  intent  thereof,  and  hath  [here  set 
forth  specially  the  performance  of  any  precedent  condition,']  yet  the  plaintiff 
in  fact  says,  that  the  defendant  did  not  nor  would  perform  the  said  agreement 
nor  his  said  promise  and  undertaking,  in  this,  to  wit,  that  the  defendant  wholly 
neglected  and  omitted  to  do  certain  works  which  were  requisite  and  necessary 
to  be  done  and  performed  under  and  by  virtue  of  the  said  agreement,  and  ac- 
cording to  the  tenor  and  effect,  true  intent  and  meaning  thereof:  that  is  to  say, 
to  pull  down,  [Ac    Here  specify  the  breach,  according  to  the  fact.]    And  the 

44 
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defendant  also  did  and  performed  certain  other  works  which  were  requisite  and 
necessary  to  be  done  and  performed  under  and  by  virtue  of  the  said  agpneement, 
in  a  bad,  inartificial,  and  unworkmanlike  manner,  contrary  to  the  form  and 
effect  of  the  said  agreement,  and  of  his  said  promise  and  undertaking,  to  wit, 
at  [dLc]  aforesaid. 

Second  count:  And  whereas,  also,  heretofore,  to  wit,  on  [Slc.']  aforesaid,  at 
[&c.]  aforesaid,  in  consideration  that  the  plaintiff,  at  the  defendant's  request, 
had  then  and  there  retained  and  employed  him  the  said  defendant  to  take  down 
a  certain  other  messuage  or  dwelling-house,  with  the  appurtenances,  and  to 
erect  and  build  divers,  to  wit,  two  other  messuages  or  dwelling-houses,  with 
Uie  appurtenances,  in  lieu  thereof,  for  the  plaintiff,  agreeable  to  certain  plant 
and  particulars  then  and  there  made  and  agreed  upon  by  and  between  the 
plaintiff  and  defendant^  for  certain  reasonable  reward  to  the  defendant  in  that 
behalf,  he  the  said  defendant  undertook,  and  then  and  there  promised  the  plain- 
tiff, to  erect  and  buikl  the  said  last  mentioned  messuage  or  dwelling-house, 
with  the  appurtenances,  agreeable  to  the  last  mentioned  plans  and  particulars^ 
with  good  and  proper  materials,  and  in  a  sound,  substantial,  and  workmanlike 
manner;  and  although  the  defendant  did  afterwards,  and  before  the  commence- 
ment of  this  suit,  erect  and  build  the  said  last  mentioned  messuages  or  dwelling- 
houses,  with  the  appurtenances,  for  the  plaiatiff,  to  wit,  at  [&e.3  aforesaid, 
yet -the  defendant  did  not  nor  would  erect  or  build  the  said  last  mentioned 
messuages  or  dwelling-houses,  with  the  appurtenances,  for  the  plaintiff,  agree- 
able  to  the  last  mentioned  plans  and  particulars^  with  good  and  proper  mate- 
riaUt  and  in  a  sound,  substantial,  and  workmanlike  manner,  but  wholly  neg- 
lected and  refused  so  to  do,  and  on  the  contrary  thereof,  he  the  defendant 
erected  and  built  the  said  last  mentioned  messuages  or  dwelling-houses,  with 
the  appurtenances,  differepitfrom  and  contrary  to  tlie  said  last  mentioned  plans 
and  particulars^  and  with  bad  and  improper  materials^  and  in  a  slight,  weak, 
inartificial,  and  unworkmanlike  manner,  contrary  to  the  form  and  effect  of  his 
said  last  mentioned  promise  and  undertaking,, to  wit,  at  [&c.]  aforesaid.  [JJdd 
another  county  similar  to  the  last^  omitting  the  words  in  italics^  and  such 
other  counts  as  may  be  applicable  to  the  case,'] 


3.  Declaration  for  discharging  the  Plaintiff^  from  completing  Work 

according  to  agreement  («) 

For  that,  whereas,  heretofore,  to  wit,  on  [[&c.]  at  [^.c.]]*  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  had  then  and  there  agreed 
with  and  promised  the  defendant  to  perform  and  complete  certain  carpenter's 
work,  to  wit,  in  and  about  two  houses  of  the  defendant,  at  certain  prices  and 
upon  certain  terms  then  and  there  agreed  upon  between  the  plaintiff  and  the 

(«)  See  anttj  VB,  210. 


\ 
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defendant,  that  is  to  say,  [state  the  material  tenm^  he  the  defendant  under* 
took  and  then  and  there  promised  the  plaintiff  to  permit  and  suffer  him  to  per- 
form  and  complete  the  said  work  on  the  terms  aforesaid ;  and  the  plaintiff  in 
fact  saith,  that  although  he,  confiding  in  the  said  promise  of  the  defendant,  did 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  (]&c.3  commence  and  in  part 
perform  the  said  work  upon  the  terms  aforesaid,  and  hath  always  been  ready 
and  willing,  and  still  is  ready  and  willing,  to  perform  and  complete  the  whole 
of  the  said  work  upon  the  said  terms,  whereof  the  defendant  hath  always  had 
notice,  yet  the  defendant,  not  regarding  his  said  promise,  did  not  nor  would 
suffer  or  permit  the  plaintiff  further  to  proceed  with  or  complete  the  said  work, 
but,  on  the  contrary  thereof,  wholly  refused  so  to  do ;  and  afterwards,  to  wit, 
on  [&«0  ^^  C^O*  wrongfully  and  absolutely  discharged  and  hindered  and 
prevented  the  plaintiff  from  performing  and  completing  the  residue  of  the  work ; 
by  means  whereof  he  the  said  plaintiff  hath  lost  and  been  deprived  of  divers 
great  gains  and  profits  which  would  otherwise  have  arisen  and  accrued  to  him 
from  the  completion  of  the  same  work,  and  the  price  antf  value  of  the  work  by 
him  so  done,  and  of  the  work  to  be  by  him  completed,  are  unpaid  and  unsatis- 
fied, to  wit,  at  [&c.*[]    [Common  counts  and  breaehj  ante^p.  216,  217.] 


4.  Against  a  Wheelwright  employed  to  make  a  new  Cart^for  making  and 
delivering  one  of  improper  materials  and  workmanship,  {v) 

For  that,  whereas,  heretofore,  to  wit,  on  Q&c]  at  Q&c],  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  (he  the  defendant  then  and  there 
being  a  wheelwright,)  had  employed  him  the  said  defendant  to  make  a  certain 
cart  for  the  plaintiff,  at  and  for  a  certain  price,  to  wit, dollars,  to  be  there- 
fore paid  by  the  plaintiff  to  the  defendant,  he  the  defendant  then  and  there 
undertook  aiid  promised  the  plaintiff  thaC  the  said  cart  should  be  made  of  good 
and  proper  materials,  and  in  a  workmanlike  and  proper  manner;  and  although 
the  defendant,  under  color  of  the  said  employment,  af\erwanls,  to  wit,  on  [&c.] 
at  [&;c.3  aforesaid,  made  for  and  delivered  to  the  plaintiff  a  certain  cart  as  and 
for  a  cart  made  of  good  and  proper  materials,  and  in  a  workmanlike  and  proper 
manner,  and  the  plaintiff  then  and  there  paid  to  the  defendant  the  said  sum  of 

■  dollars  for  the  said  cart,  yet  the  defendant  did  not  nor  would  perform  or 
regard  his  said  promise,  but  thereby  deceived  the  plaintiff  in  this,  to  wit,  that 
the  said  cart  was  not  made  of  good  or  proper  materials,  or  in  a  workmanlike  or 
proper  manner;  but,  on  the  contrary  thereof,  the  said  cart,  at  the  time  of 
making  and  delivery  thereof  to  the  plaintiff  as  aforesaid,  was  made  of  bad,  un- 
sound, and  improper  materials,  and  in  an  unworkmanlike  and  improper  man- 
ner, whereby  the  said  cart  became  and  was  and  is  of  little  or  no  use  or  value 

to  the  plaintiff,  and  he  hath  incurred  great  expenses,  to  wit, dollars,  in 

repairing  the  same,  and  hath  been  deprived  of  the  use  thereof  for  a  long  time, 
to  wit, ,  [add  common  counts^  ^c,  ante^p,  216,  217.] 

(p)  There  is  aa  implied  wuraniy  to  the  effect  tUted  in  this  form  3  aad  see  ante,  p.  399  n.  {g). 
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Sec.   I.      THE   COMMON  COUNT  IN   DEBT. 

Commencemeni  anie^  p.  IBl  to  188.]  For  that,  whereas,  [0%  ^  And  wheie- 
as,  also/'  if  there  be  a  preceding  tpecial  cotm^,]  the  defendant,  on  [TAti  ntcry 
be  any  day  before  the  commencement  of  the  etnt^  and  after  the  money  demand' 
ed  in  the  declaration  became  diie.']  af  [venue]  was  indebted  to  the  plaintiff  in 
-*—  dollars,  for  [^Here  state  any  dd>t  that  may  be  due,  as  for  Jigistment  of 
Cattle,  as  in  Form,  ante,  p.  230 ;  or  an  .Sward,  as  ante,  p,  236 ;  or  Umpirage, 
as  ante,  p.  237 ;  or  Board  and  Lodging,  as  ante,  p.  257 ;  or  Freight  or  Car- 
riage of  Goods,  as  ante,  p.  258;  or  Crops,  as  ante,  p.  208;  or  Fixtures,  as 
ante,  p.  275;  or  Goodwill  of  a  Business,  as  ante,  p.  278 ;  or  Hire  of  Goods, 
as  ante,  p.  286 ;  or  Horse  Keeping,  as  ante,  p.  287 ;  or  Necessaries,  as  anie, 
p.  303 ;  or  Tolls,  as  ante,  p,  332;  or  Use  and  Occupation,  as  ante,  p.  293, 
294;  or  Warehouse  Room,  as  ante,  p.  388;  or  proceed  as  foUoms:']  for  the 
price  and  value  of  goods  [*«  cattle  and  chattels*  *3  then  and  there  bargained  and 
sold  by  the  plaintiff  to  the  defendant,  at  his  request ; 

And  in dollars,  for  the  price  and  value  of  goods  Q<  cattle  and  chattels/] 

then  and  there  sold  and  delivered  hj  the  plaintiff  to  the  defendant,  at  his  request: 

And  in  —  dollars,  for  work  then  and  there  done,  and  materials  for  tlie 
same  provided,  by  the  plaintiff  for  the  defendant,  at  his  request: 
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And  in  —^  dollars,  for  money  then  and  there  lent  by  the  piaindfi'  to  the 
defendant,  at  his  request: 

And  in  — ^  dollars,  for  money  then  and  there  paid  by  the  plaintiff,  for  the 
use  of  the  defendant,  at  his  request: 

And  in  ——  dollars,  for  money  then  and  there  received  by  the  defendant  for 
the  use  of  the  plaintiff ; 

And  in dollars,  for  money  found  to  be  due  from  the  defendant  to  the 

plaintiiT,  on  an  account  then  and  there  stated  between  them  ;  [then  conclude] 
which  said  several  moneys  were  to  be  respectively  paid  by  the  defendant  to 
the  plaintiff,  on  request  (a) ;  [and  amount  to  the  sum  of  (Jhe  aggregate  of  the 

several  sums  claimed  (b) dollars ;]  yet  the  defendant  hath  not  paid  [the 

same,  or  say  any  of  the  said  moneys  if  the  aggregate  amount  is  omitted^^  or 

any  part  thereof,  to  the  plaintiff's  damage  of ,  \Jhe  damages  stated  in 

the  prsecipCj]  and  thereupon  he  brings  his  suit,  Slc* 

Sec.  IL    administrators. 

The  indebitatus  counts  in  debt  by  or  against  administrators  must  be  similar 
in  substance  as  the  precedents  in  assumpsit,  ante,  p.  218  to  221,  omitting  the 

{a)  This  is  the  promise  implied  by  law ;  no  ex-  said  several  moneys  were  to  be  respectively  paid 
press  request  is  necessary.  A  decUration  begin-  by  the  defendant  to  the  plaintiff  on  request."  Id, 
mag  in  debt,  stating  that  Ibe  defendant  was  indebt-  It  may  be  doubted  whether  this  is  material, 
ed  in  a  certain  sum  for,  ^c,  aud  undertook  and  Insert  at  (a)  to  conform  to  some  forms,  these 
proaused  to  pay,  whereby,  actio  accrevU,  and  other  words :  "  Whereby  and  by  reason  of  the  nonpay- 
eounts  framed  in  debt,  staling  that  the  defendant  ment  thereof,  an  action  hath  accrued  to  the  plain- 
was  Indebted  in  a  certain  sum  for,  Ste.,  to  be  paid  tiff  to  demand  and  have  from  the  defondant  the 
to  the  plaintiff^  whereby,.  &c.,  was  held  bad  for  said  several  moneys  respectively  amounting  to  the 
the  misjoinder.  18  Eng.  C.  L.  Rep.  180;  2  fcjte-  sum  of  [Here  insert  the  aggregate  of  the  weveral 
phen's  N.  P.  1183}  5  Eng.  C.  L.  Rep.  264;  2  Smith,  tunu  claimed]  dollars."  But  this  seems  unneces- 
618  cit.  A  cotmt  stating  that  the  defendant  un«>  sary  in  common  counts,  d  Ohio  Rep.  473, 476;  1 
dertook  and  promised  to  pay,  is  in  assumpsit,  and  Saund.  PI.  Sc  Ev.  406;  Gilb.  I>ebt.  413  cit.;  2  Cliit. 
not  in  debt,  although  K  conclude  "  whereby  an  Pi.  8  Am.  ed.  386,  n.  (<);  1  Id.  361;  2  T.  fL  28. 
action  bath  accrued,"  &.c.  Id.;  2  McLean,  3G3.  This  **  whereby,"  &c.,  is  not  it  seems  in  the  old 
Therefore,  m  the  quantum  meruit  and  quantum  forms  except  in  a  few  cases  such  as  for  misfcasan- 
valebant  eonats  (which  are  now  out  of  use)  it  is  ces.  Ice.;  bat  the  aggregate  of  the  several  sums 
a^rred  that  the  defendant  **  agreed  "  to  pay,  if  is  stated  in  the  old  forms.  S  GUl  PI.  8  Am.  ed. 
the  counts  be  in  debt,  and  this  seems  to  be  the  386  n.  {t), 

dtf  tinctimi  between  debt  and  assumpsit  where  a  (^)  The  averment,  ''and  amoumt  to  the  sum  of — — 

promise  is  alleged.    1  Chit.  PI.  8  Am.  ed.  361.  dollars,"  inserted  in  the  above  form,  is  not  perhaps 

But  it  is  not  usual  in  the  common  indebitatus  aeeessary,asKisBOtneeessaiytostaieattheeom- 

counts  in  debt  to  aver  that  the  defondant,  in  eon-  mencement  of  the  declaration  the  aggrrgmteamoont 

sideratioo,  lt«.,  "agreed"  to  pay,  &«.,  for  the  demanded  in  the  counts.    Ante,  p.  186, note (t); 6 

eonsideratioa  and  the  indebtedneee  are  previously  Ohio  Rep.  473.  And  whether  the  amount  inserted 

stated.    1  Chit.  Prec.  416, 416;  2  Chit.  PI,  8  Am.  exceed  or  be  less  than  tJie  amount  claimed  in  the 

ed.  386;  1  Id.  36 1 .    llie  legal  inference,  however,  counts  is  immaterial.    1 H.  Bl.  S49;  1 1  East  62;  see 

is  averred  in  the  place  of  the  promise  thus : "  which  6  Ohio  Rep.  476;  1  Chit.  PI.  8  Am.  ed.  360. 
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promise;  or,  instead  of  saying  promised  to  pay,  say  agreed  to  pay.  See 
note  (a),  ante,  p.  349. 

Thus,  if  the  suit  be  by  an  administrator  on  promises  to  the  intestate,  follow 
Form  1,  ante,  p.  31S,  td  the  asterisk,  and  then  proceed  as  follows:  ** which 
said  several  sums  were  to  be  respectively  paid  by  the  defendant  to  the  said 
G.  H.,  [the  inteskUe,]  on  request,  and  amount  to  the  sum  of  dollars,  (r) 

Yet  the  defendant  hath  not  paid  the  said  stems  above  demanded,  or  any  part 
thereof,  either  to  the  said  6.  H.,  in  his  lifetime,  or  to  the  plaintiff  as  adminis- 
trator as  aforesaid,. since  the  death  of  the  said  6.  H.;  to  the  damage  of  the 
plaintiff  as  administrator  as  aforesaid,  of  dollars;  and  thereupon  he  brings 

his  suit,  &;c."    [Add  prof  ert  of  Letters  of  Administration^  as  ante^p.  190.] 

Or,  if  the  suit  be  against  an  administrator,  follow  Form  4,  ante,  p.  219,  to 
the  asterisk,  and  then  proceed  as  follows :  **  Which  said  several  sums  were  to 
be  respectively  paid  by  the  said  6.  H.,  [the  intestatei"]  on  request,  and  amount 
to  the  sum  of  dollars,  {d)    Yet  the  said  G.  H.  in  his  lifetime,  and  the 

said  defendant  as  administrator  as  aforesaid,  since  the  death  of  the  said  G.  H., 
have  not  nor  hath  either  of  them  paid  any  of  the  said  moneys,  or  any  part 
thereof;  to  the  plaintiff's  damage  — -  dollars,  and  thereupon  he  brings  his 
suit,  &c." 

Sec.    III.      ANNUITY. 

Declaration  in  Debt  on  Annuity  Deed  for  Arrears. 

Commencement^  ante^  p.  181  to  188.]    For  that,  whereas,  heretofore,  to  wit, 

on  the day  of ,  a.  d.  ,  [date  of  the  deed,  hut  exaet  day  not  mor 

terial^  at  [A^.^i  by  a  certain  indenture  then  and  ther^'  made  (e)  between  the 
plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part,  which  said  inden- 
ture, sealed  with  the  seal  of  the  defendant,  {g)  the  plaintiff  now  brings  here 
into  court,  {h)  he  the  defendant,  for  the  consideration  therein  mentioned,  did 

(c)  Sgc  note  {b)  anie^  p.  349.  "by  the  defendant/'  or  ''which  said  deed  being 

(</)  See  note  (b)  ante,  p.  349.  in  the  possession  of  the  defendant'' — then  add  tins 

(e)  A  declaration  alleging  that  by  indenture  averment  to  any  one  of  the  above :  "  the  plaintiff 

**  purportin^^  to  be  made  between  plaintiff  and  de-  cannot  produra  the  same  to  the  court  here."   The 

fendant,  it  was  witnessed  that "  defendant  cove-  excuse  for  profert  is  traversable ;  but  if  true  at  the 

nanted,  held,  aAer  plea,  sufficiently  certain.    SI  time  of  declaring,  and  the  deed  be  afWwaids 

Eng.  C.  L.  Rep.  S9ft.    **  It  was  witnessed/'  good  found,  it  will  not  vitiate  the  allegation.    S  Campb. 

in  a  declaration;  aliter  in  a  pUtu    Ld.  Raym.  £57,fi66;2Chit.PL8Ara.ed.438.   As  to  profert  of 

1696;  1  Saund.  S74  n.  ( 1 ).  an  instrument  which  has  been  altered  or  mutilated, 

ig)  1  Saund.  S91,  note.  see  t  Pick.  461,456;  6  Cowen,  748;  2  Ohio  Rep.  13. 

{h)  At  to  Profert.    If  the  plaintiff  make  a  pro-        By  the  English  law,  where  either  party  in  plead- 

fsrt  and  cannot  produce  the  <ieed,  and  it  be  not  ing  alleges  any  deed,  he  is  in  general  obliged  to 

admitted,  he  will  be  nonsuited ;  see  4  East,  585.  make  profert  of  such  deed ;  i.  e.  to  produce  it  in 

If  the  deed  be  lost  or  destroyed,  or  in  the  hands  court  simultaneoasly  with  the  pleading  m  which  K 

of  the  defendant,  instead  of  the  profert,  say, "  and  is  alleged.    This  in  the  days  of  oral  pleading  was 

which  said  deed  having  been  lost,"  or  ^  and  which  of  course  an  actwU  production  in  court.    Since 

said  deed  having  been  destroyed  by  accident,"  or  then  it  consisU  of  a  fonnal  allegation  that  the  par- 
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grant,  ^^  [here  staie^  in  the  past  teneef  the  grant  of  the  annuity^  and  the 
dtfendant^s  covenant  to  pay  »/,  in  the  paet  tense^  but  it  would  etffiee  to  state 
only  the  cavenant^']  as  by  the  said  indeature  fully  appears;  nevertheless  the 
plaintiff  in  fact  saith,  that  aAer  the  making  of  the  said  indenture,  *<and  during 
the  life  of  the  said  £•  F.,''  [that  is,  if  the  cestui  que  vie  mentioned  in  annuity 
deed  be  any  other  person  than  the  plaintiffs]  to  wit,  on  the  — —  day  of—  , 
A.  D.  -— »9  [day  when  last  arrear  became  due^']  a  large  sum  of  money,  to  wit, 
the  sum  of-*—  dollars  of  the  said  annuity  for  one  year  and  the  [half]  of  an- 
other year,  [the  period  for  which  tlie  annuity  is  in  arrear f]  then  last  elapsed, 
became  due  from  the  defendant  to  the  plaintiff,  and  still  remains  in  arrear,  con- 
trary to  the  said  indenture  and  of  the  said  covenant  of  the  defendant  in  that 
behalf,  whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and  have  of 
and  from  the  defendant  the  said  sum  of  dollars;  yet  the  defendant  hath 

sot  paid  the  same  or  any  part  thereof,  to  the  plaintiff's  damage  of  ■  dollars; 
and  therefore  he  brings  his  suit,  [dLc] 

Sec.  IV.    ASSIGNEE  of  insolvent  debtor* 

The  forms  in  Assumpsit,  ante,  230,  252,  apply  to  the  Assignee  of  an 
Insolvent  Debtor  suing  in  Debt.  State  tlie  debt  as  there  directed,  and,  instead 
of  laying  any  promise,  conclude  as  in  the  common  count  in  Debt,  <<to  be  paid 
by  the  defendant  to  the  said  E.  F.,  [or^  «*the  plaintiff  as  assignee,*'  as  the  case 
may  be,]  whereby  an  action  hath  accrued  to  the  plaintiff  as  assignee,  to  demand 
and  have  of  and  from  the  defendant  the  said  several  moneys  respectively 

amounting  to  the  sum  of dollars ;  yet," — Sec,  showing  a  nonpayment  to 

the  insolvent  debtor  and  the  assignee,  as  ante,  p.  230. 

Sec.  Y.    awards,  (t) 

I.  On  an  Award  where  the  submission  uuis  by  Arbitration  bonds. 

Commencement^  as  ante^  181  to  I88.3  For  that,  whereas,  certain  differences 
having  arisen  and  being  depending  between  the  plaintiff  and  the  defendant,  the 

ty  shows  or  prodocct  the  deed  in  eoart,  {prq/ht  n.  (1)  a  prolert  is  noneeeessarj.    Seeled  awards 

tn  euridim)  h  bein;  in  fact  retained  in  bis  own  cus-  and  wiUs  are  nol  teehaieaUy  deeds :  profert  of 

tody.    Steph.  PI.  66, 67^  1  Burriirs  Prae.  128,  n.  them  is  tlierefore  unnecessary.    S  Caine's  Rep. 

The  present  practical  import  of  this  formula  is,  356}  2  Saund.  62,  b,  n.  (5). 

that  the  party  has  the  instrument  ready  for  the  It  seems  that  no  profert  is  necessary  of  instra- 

purpnse  of  giv'mg  oyer,  (Id.$  1  Chit.  PI.  964)  and  meats  which  take  eflbct  under  the  statute  of  uses, 

generally  files  a  copy  with  the  deelaration.  1  Chit.  PI.  8  Am.  ed.  365,  and  cases  therp  eited. 

No  profert  is  made  of  a  simple  contract.    Nor  is  Bat  this  rule  has  not  probably  any  practical  ap- 

a  prolert  necessary,  where  a  party,  though  he  re-  plication  in  the  State  of  Ohio.    See  2  Ohio  Rep. 

lies  on  a  deed,  is  not  by  the  fonn  of  his  pleading,  399;  7  Ohio  Rep.  (Part  1)  275.    Where  a  profert 

compelled  to  state  or  allude  to  it  in  his  pleading,  or  an  excuse  for  the  omission  was  unnecessary, 

3  T.  R.  156;  1  Chit.  PI.  8  Am.  ed.  365.    So  when  the  statemeat  of  it  will  be  surplusage^  and  will 

the  deed  is  stated  only  as  inducement,  (8  T.  R.  not  entitle  the  other  party  to  oyer.    2  Salk.  497. 

ff73)  or  where  the  plaintiff  has  no  right  to  the  pes-  {i)  As  to  dtelaratioDB  on  awards,  see  Steph.  N. 

session  of  it,  or  of  the  eooaterpart,  (I  Saxmd.  9,  a,  P.  179. 
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smid  fdaintiff  heTelofoie  to  wit,  on  [^.,  date  of  deed^']  at  [^c,  venue,]  *by  a 
certain  bond  of  arbitration,  bearing  date,  to  wit,  the  day  and  year  aforesaid, 
became  bound  to  the  defendant  in  a  certain  penal  snm  in  the  8ai<l  bond  men- 
tioned ;  and  the  defendant  then  and  there,  by  a  certain  other  bond  of  arbitration, 
bearing  date,  to  wit,  the  day  and  year  aforeeaid,  became  and  was  bound  to  the 
plaintiff  in  a  certain  penal  sum  in  the  same  bond  mentioned,  which  eaid  bonds 
were  respeetivdy  conditioned  (k)  [here  $et  out  the  Mbsiunee  rf  the  eondUioHj 
which  nunf  be  thue]  to  abide  the  award  and  delennination  of  E.  F.  of  [Ae,]  an 
arbitrator  indifferently  elected  and  named*  aa  well  by  (/)  and  on  the  part  and 
behalf  of  tlie  defendant,  as  by  and  on  the  behalf  of  the  plaintiff,  to  aibitrate, 
award,  and  determine  of  and  concerning  all  and  all  manner  of  actions  and 
causes  of  action,  controversies,  damages,  and  demands  whatsoever,  at  any  time 
theretofore  had,  commenced,  committed,  or  depending  by  and  between  the  said 
parties,  or  any  or  either  of  them,  so  as  the  said  award  should  bcinade  in  wri- 
ting, under  the  hand  of  the  said  £.  F«,  {m)  and  ready  to  be  delivered  to  the 
said  parties  in  difference,  or  such  of  them  as  should  desire  the  same  on  or 
before,  [Slc.']  And  the  plaintiff  further  saith,  that  tlie  said  E.  F.  having  taken 
upon  himself  the  burden  of  the  said  arbitration,  did  in  due  manner,  and  within 
the  time  for  that  purpose  appointed,  to  wit,  on  [<&c.,  dcUe  of  aumrd]  at  [&c., 
venue,']  duly  make  and  publish  his  award  in  writing  subscribed  with  his  own 
proper  hand  (n)  of  and  concerning  the  said  matters  in  difference  between  the 
said  parties,  ready  to  be  delivered  to  the  said  parties  in  difference,  or  such  of 
them  as  should  desire  the  same,  and  bearing  date,  to  wit,  the  day  and  year  last 
aforesaid,  and  did  thereby  award  and  direct  {p)  that  the  said  defendant  should 

pay  to  the  said  plaintiff  the  sum  of dollars,  [set  out  the  award  »o  far  as 

relates  to  the  payment  of  the  fnoney,^  which,  when  paid,  should  be  in  full 
satisfaction  of  all  claims  and  demands  of  the  said  plaintiff  upon  or  against  the 
said  defendant  for  or  in  respect  of  the  said  matters  in  difference;  and  the  said 
E.  F.  did  thereby  further  award  and  direct  that  the  said  plaintiff  should  pay 
— ^-  dollars  as  and  for  the  costs  of  that  his  award,  {p)  and  that  the  said  defend- 
ant should,  upon  demand,  repay  to  the  said  plaintiff,  or  to ,  his  attorney, 

one  moiety  of  such  sum  of  ■  dollars,  and  that  in  all  other  respects  the  said 
parties  respectively  should  bear  their  own  costs  of  that  reference;  as  by  the 
said  award,  reference  being  thereunto  had,  will  more  fully  appear,  of  which 
said  award  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 


(m)  As  to  Ihtf  allegation,  see  2  Saaind.  62  b.  n.  rpspond  with  and  lupport  the  award.    Show.  81. 

6.    If  requifed  to  be  lealed  or  subscribed  by  the  (/)  This  is  aecessaiy.    2  Sira.  923;  2  Saund. 

arbilrator,  the  Avement  must  be  aocordiagly.    6  61  g.  note  1^  1  Burr.  278. 

Taunt.  646;  3  M.  &  S.  612.  (m)  This  will  depend  on  the  terms  of  the  bond. 

{o)  It  is  sufficient  to  show  so  noeh  of  the  award  See  6  Taunt.  645. 

only  as  to  entitle  the  plaintiff  to  his  action.    2  (^,  q         ^^^^ ,      .     g  ^       ^3  g     . 

Saoad.  62  b.  n.  6;  1  Bvrr.  280;  1  Salk.  72.  N.  P.  148.                                            '     »     ^ 

{k)  The  sttbaussiott  nrast  be  so  slated  as  to  eor- 
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Batdy  at  [&C.,  tenue,']  had  notice,  {q)    And  although  the  defendant  did  aAer- 

wards,  to  wit,  on  [&c.,]]  pay  to  the  plaintiff  the  said  sum  6f dollars  in  the 

said  award  mentioned,  yet  the  defendant  did  not,  on  the  said  day  in  the  said 
award  in  that  hehalf  mentioned,  pay  td  the  said  plaintiff  the  said  sum  of 
doUars  in  the  said  award  mentioned,  or  any  part  thereof,  nor  hath  he  since 
paid  ^e  same,  or  any  part  thereof,  although  to  pay  the  said  last  mentioned 
snm  of  money  the  said  defendant  was  requested  by  the  said  plaintiff,  to  wit, 
on  [^m]  appointed  for  the  payment  of  the  said  sum  of  ^-—  doUars,  to  wit,  at 
[]&c.,  venttef']  aforesaid,  whereby  an  action  hath  accrued  to  the  said  plaintiff  to 
demand  and  have  of  and  Arom  the  said  defendant  the  said  sum  of  dollars. 

[Md  an  inddntattss  eotini  in  dd)tj  on  on  awards  as  below  f  al$o  anmt»  for 
money  paidt  and  an  aecowU  stated  in  debt^  and  common  conclmum^  anie^  p. 
348.] 


%  Common  Count  in  Debt  on  an  Award. 

Proceed  as  in  Form,  ante,  236,  to  the  end,  and  conclude  as  follows :  And 
which  said  sum  of  money  was  to  be  paid  by  the  defendant  to  the  plaintiff  on 
request ;  *  whereby  and  by  reason  of  the  nonpayment  thereof,  an  action  hath 
accrued  to  the  plaintiff  to  demand  and  have  the  same  from  the  defendant ;  yet 
the  defendant  hath  not  paid  the  same  or  any  part  thereof;  to  the  plaintiff's 
damage  of  —  dollars ;  and  thereupon  he  brings  his  suit,  dec. 


3.  Common  Count  on  an  Umpirage. 

Proceed  as  in  Form  4,  ante,  p.  237,  to  the  end ;  and  conclude  as  in  prece- 
ding  Form  upon  an  Award. 

Sec.  VI.    BILLS  of  exchanok. 

1.  Debt  by  the  Druwer  against  the  Acceptor,  (r) 

Commeneemeni  a$  enie^p.  181  to  188.]  For  that,  whereas,  the  said  plain- 
tiff, on  the  — —  day  of—,  a.  d.  ,  at  []&c.,3  made  his  bill  of  exchange 
in  writing  and  directed  the  same  to  the  defendant,  and  thereby  required  the 
defendant  to  pay  him  the  said  plaintiff,  or  order,  — -  ddlais,  for  vaki€  re" 


(q)  The  mfaetnce  to  the  awaid  ii  imieeeanty  $  eeived.    5  Price,  tiS.    Asd  H  9t&m»  by  the  ni> 

ud  it  U  in  general  onnecesMry  to  slate  defendant  donee  a^iast  the  aeceptor  of  a  billy  where  it  ii 

had  aotiee  of  it.  expresaed  to  be  for  value  received.    2  When.  S86; 

(r)  Dtbt  lies  by  the  drawer  againtt  theaeerptor  1  Biaefcf.  318.    It  ieem  doablliil  whether  the  in- 

of  a  bm  pajrable  to  the  drawer  or  hit  order  for  ttniment  mutt  not  on  the  foee  of  K  be  eapteaisd 

vahie  leeeived,  (8  Enf .  C  L.  Kep.  179)  and  by  to  be^  eohc^  even  where  the  aelion  it  bttweea 

the  endorsee  against  his  indoiser,  who  was  drawer  the  immediate  parties  }  see  cases  sapra.    And  ia 

of  the  bill  payable  to  Us  own  older,  for  vatae  H-  t  Dowl.  P.  C.  S36,  die  Qwrittikmd  to  est  aside 

45 
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ceivedf  (js)  two  months  after  the  date  thereof,  which  period  has  now  elapsed, 
and  the  defendant  then  and  there  accepted  the  said  bill,  and  agreed  (/)  to  pay 
the  amount  thereof  to  the  plaintiff,  according  to  the  tenor  and  effect  of  the  said 
bill  and  the  said  acceptance  thereof,  but  did  not  pay  the  amount  thereof  when 
due,  and  by  reason  of  the  same  being  unpaid,  an  action  hath  accrued  to  the 

plaintiff  to  demand  of  the  defendant  the  said  sum  of dollars,     [j^dd  cam- 

i)um  count  in  debt^  ante,  p.  348. 


2.  Debt  by  the  Payee  or  first  Indorsee  against  the  Drawer,  (ic) 
For  that,  whereas,  the  said  defendant,  on  the day  of ,  a.  d.  < 


at  [&^c.,]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one 
£.  P.,  and  thereby  required  the  said  E.  F.  to  pay  to  the  said  plaintiff,  or  order, 
—  dollars,  for  value  received,  (m)  two  months  after  the  date  thereof,  which 
period  has  now  elapsed,  [or  if  the  defendant  drew  the  bill  payable  to  his  auni 
order,  and  indorsed  it  to  the  plaintiff,  state  the  fact  and  introduce  the  indorse- 
ment^ as  ante,  242,  Form  8,  accordingly,"]  and  the  said  E.  F.  did  not  pay  the 
said  bill,  although  the  same  was  presented  to  him  on  the  day  when  it  became- 
due,  of  all  which  the  defendant  then  and  there  had  due  notice,  and  then  and 
there  agreed  to  pay  the  amount  of  the  said  bill  to  the  plaintiff  on  request,  and 
by  reason  of  the  same  being  unpaid  an  action  has  accrued  to  the  plaintiff  to 
demand  of  the  defendant  the  said  sum  of  ■  dollars,  [^dd  common  count 
in  debt,  as  ante,  p.  348. 

Sec.  YII.     bonds,  {y) 

1.  Oa  common  Money  Bonds. 
Commencement  as  ante,  p.  181  to  188.]    For  that,  whereas,  the  said  de- 

a  demurrer  under  the  lale  rule  as  being  frivolotu,  al  a  day  and  place  certain,  if  tbe  obligor  or  coa« 

the  cause  of  demurrer  beings,  that  in  debt  on  a  tractor,  or  his  heirs,  executors  or  administralon, 

promissory  note,  it  did  not  appear  that  the  words  have  paid  to  the  obligee  or  contractee,  or  his  ex- 

^  value  received  "  were  in  the  note.  eciUors  or  administrators,  the  principal  and  ialer- 

(«)  See  wpra,  note  (r).  est  due  by  the  condition  or  defeasance  of  sach 

(0  8ee  code,  349,  note  (a).  Iwud,  article  of  agreement,  or  other  contract 

(u)  See  typrUf  note  (r).  though  such  payment  was  not  made  strictly  ac> 

(o)  Am  to  wmmon  money  homU.    At  common  cording  to  tbe  condition  or  defeasance,  yet  it  may 

law,  the  penalty  was  the  debt  for  which  execution  be  pleaded  in  bar,  and  shall  be  as  efiectoal  as  if 

might  be  issued  3  but  by  Statute  of  this  State,  the  money  had  been  paid  at  the  day  and  place, 

(StaL  659.  (  aSj  XLII)  which  is  copied  firom  tbe  according  to  the  condition  or  defcasance,  and  had 

£nglish  Staute  (4  &  6  Ann,  c.  16,  s.  12,)  it  is  pro-  been  so  pleaded." 

vided :  I1iis  provision  it  will  be  observed  is  applicable 

**SB.  SxcT.  XLIL  lliat  in  any  action  brought  to  common  money  bonds,  Slc,  conditioned  for 

on  a  bond,  article  of  agreement,  or  other  contract  the  payment  of  mooey.    It  has  been  held  that 

in  writing,  which  has  a  condition  or  defeasance  to  post  obit  bonds  afler  the  event  has  happened,  fisU 

make  void  the  same,  on  the  payment  of  a  less  sum  within  this  statute.    9Ei9.C.L..Rep.33.    When 

than  the  penalty  that  may  be  therein  meniiooed,  the  bond,  ice.,  is  conditioned  to  pay  wonty  by  in- 


-  DECLARATIONS  IN  DEBT.  355 

Bonds. 

fendant  heretofore,  to  wit,  on  [daie  of  bond,  but  exact  day  not  material,]  at 

slallraentay  and  part  has  not  accrued  due,  it  falls  or  other  agreement  contained  in  any  such  bond  or 
witbm  the  provisions  of  the  ilst,  43d  and  44th  sec-  contract  in  writings,  the  plaintiflf  may  assi^  as 
tions  of  the  Practice  act  mentioned  in  this  note,  many  breaches  as  he  shall  see  fit  and  proper ;  and 
below,  as  to  the  Judgment  standing  as  a  security  the  jury,  in  case  they  find  a  verdict  in  favor  of  the 
for  the  future  installments.  1  B.  &  Aid.  214}  2  plaintiff,  in  any  such  action,  shall  assess  damages 
Tannt  387;  25  Eng.  C.  L.  Rep.  53,  60.  But  a  for  such  of  the  breaches,  so  assigned,  as  the  plain- 
bond  conditi<»ed  for  the  payment  of  a  principal  tiff,  upon  the  trial  of  the  issue,  shall  prove ;  and 
som  on  a  named  day,  and  interest  at  fixed  periods  the  court  shall  thereupon  give  judgment  for  the 
before  that  day,  pursuant  to  the  stipulations  in  a  full  amount  of  the  aforesaid  penalty,  and  shall 
deed,  comes  within  the  Statute  of  Ann,  above  re-  award  execution  thereon,  for  the  amount  of  damr.- 
eited,  if  the  action  be  brought  after  the  day  when  ges  so  by  the  jury  assessed,  with  costs.  And  if 
the  principal  was  to  be  paid,  so  that  the  whole  sum  judgment  shall  be  given  for  the  plaintiff  on  demur- 
is  due,  and  nothing  bot  ealeulation  is  necessary  to  rer,  or  by  delhulV  or  confession,  the  court  before 
fix  the  precise  amount  payable  on  the  faee  of  the  whom  the  action  is  brought,  shall  render  judgment 
bond }  for,  at  the  time  of  the  action  brought,  it  is  as  aforesaid  for  the  penalty,  and  award  execution 
a  mere  money  bond,  conditioned  to  pay  a  certain  for  so  much  as  shall  be  then  due  according  to 
som  and  all  cbe.    S5  Eng.  G.  L.  Rep.  B9.  equity ;  and  when  the  sum  for  which  execution 

The  difiemca  between  a  bond,  &e.,  with  a  should  be  awarded  is  uncertain,  the  same  shall, 

penally  conditioned  to  pay  a  sum  of  money  eer«  upon  the  application  of  either  party,  be  assesqjed 

tain,  and  a  bond,  &e.,  with  a  penalty  conditioned  by  a  jury. 

to  do  some  collateral  act  other  than  the  payment  **  59.  Sect.  XLIII.  That  when  judgment,  by 
of  a  mm  of  money,  is  this :  the  plamtiff  has  no  default,  confession  or  demurrer,  as  mentioned  in 
occasion  to  assign  a  breach  of  the  condition  the  preceding  section,  shall  be  given  for  the  plain* 
of  a  common  mone}*  bond  in  his  declaration  or  tiffin  such  action,  he  may  assign  as  many  breach- 
other  pleading,  unless  the  defendant  {^end  spe-  es  of  the  covenants,  agreements  or  conditions 
natty  that  he  has  perfermed  the  eoodition ;  nor  aforesaid,  as  he  shall  think  fit ;  and  if  the  defend- 
need  he  ever  assign  such  breach  of  a  money  bond  ant,  after  such  judgment  entered,  and  before  exe- 
afterjndgment  by  default,  confession  or  demurrer,  ecution  executed,  shall  pay  into  the  court  where 
4  Eng.  C.  L.  Rep.  417;  2  Camp.  282;  1  Chit.  Prec.  the  action  is  or  shall  be  brought,  to  the  use  of  the 
421,  n.  {h).  When,  however,  a  b<»d  or  contract  plaintiff,  or  his  executors  or  administrators,  such 
contains  a  penalty,  conditioned  to  do  collateral  damages  as  the  court  or  jury  shall  assess,  as  here- 
acts,  &&,  it  comes  within  the  provisions  of  the  in  before  provided,  by  reason  of  all  or  any  of  the 
sections  stated  below  in  this  note.  By  the  com-  breaches  of  such  covenants,  agreements  or  condi- 
mon  law  a  single  brecwb  foiieiled  the  penalty  of  a  tions,  together  with  costs  of  suit,  a  stay  of  execu- 
bond  ;  and,  therefore,  if  in  debt  upon  a  common  tion  of  the  judgment  shall  be  entered  on  record, 
money  bond,  the  plaintiff  assign  more  than  one .  '^60.  Sect.  XLIV.  That  if,  by  reason  of  any 
breach  in  his  declaration,  it  will,  it  seems,  be  bad  execution  executed,  the  plaintiff,  or  his  executors 
for  duplicity,  and  may  be  visited  by  a  special  de-  or  administrators,  shall  be  fully  paid  or  satisfied, 
mnrrer.    9  Johns.  334;  1  Saund.  58,  n.  (1).  all  such  damages,  so  assessed,  with  costs  of  suit, 

As  to  bonds  Having  special  conditions.    The  and  the  legal  charges  for  executing  the  said  exe- 

Statute  of  Ohio  upon  this  subject,  is  taken  sub-  cntions,  the  body,  lands,  goods  and  chattels  of 

stantially  from  the  Statute  of  8  db  9  W.  3,  c,  1  ],«.  said  defendant,  shall  be  tbercup«>n  forthwith  dis- 

8.    The  English  statute  provides  that  in  "  all  «c-  charged  from  the  said  execution,  which  shall  like- 

tions  in  any  court  of  record,  upon  any  bond,  or  on  wise  be  entered  on  record;  but,  in  ev^ry  case,  the 

any  penal  sum,  for  nonperformance  of  any  cove-  said  judgment  shall,  notwithstanding,  remain  as  a 

nanis  or  agreements  contained  in  any  indenture,  security  to  the  plauitlff,  bis  executors  and  admin-, 

deed  or  writing,  the  plaintiff  may''  (that  is  must;  islrators,  for  any  other  breaches  which  may  after- 

Tidd,  9th  ed.  534;  2  Cainc,  329;  4  Johns.  213;  2  wards  happen  of  such  covenant,  agreements  or 

Johns.  Cas.  406,)  *'  assign  as  many  breaches ''  &c.  conditions  ;  upon  which  the  plaintiff,  or  his  exccu- 

llieStatiUeof  Ohio  (Stat.  (>59, 660)  provides:  tors  or  administrators,  may  have  a  scire  facias 

"57.  Sect.  XLI.    That  in  all  actions  in  any  against  the  defendant,  his  heirs,  devisees,  cxecu- 

court  of  record,  upon  any  bond  or  other  contract  tors  or  administrators,  assigning  other  breaches, 
in  writing,  for  the  recovery  of  any  forfeiture  or.  to  summon  him  or  them,  respectively,  to  show^ 

penalty,  for  the  nonperformance  of  any  contract  cause  why  execution  should  not  be  had  or  awarded 
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[]&o.,]  by  hi8  certain  writing  obligatory  aealed  with  his  seal,  and  now  shown 


€Hi  the  said  Jodgmeot ;  snd  tbereupon  damages  The  waggmUkm  of  breacbat  seams  -■■>>■■■.■/, 

shall  be  assessed  as  aforesaid,  and  execution  issu9  fint*  where,  upon  the  iiist  breach,  all  duU  maj  be- 

accordii^y )  and  upon  payment  or  saibfaclion,  in  come  due  is  not  payable;  and  secondly,  where  the 

manner  albresaid,  of  such  future  damages,  cosU  damages  are  onliqnidated,  and  most  be  asceriain- 

and  charges,  as  aforesaid,  all  further  proceedings  edby  the  verdict  of  a  jury,  as  ia  cases  of  bleaches 

on  the  said  judgment  shall  be  stayed ;  and  so  on,  of  covenants  or  conditions  to  convey  lands,  &*• 

as  often  as  the  same  may  happen:  aiftl  the  defendant,  9  Eng.  C.  L.  Rep.  39,  Per  Bxst,  J. 

hisbody,lands,goodsandchattels,5haUbedi8char-  t^^^  provisions  do  not,  therefim,  relate  lo 

ged  from  the  said  execution,  in  manner  aforesaid."  eonmon  bonds  coMlilioned  for  the  payment  of 

It  win  be  observed  that  the  words  which  I  have  „,^^^  ^ut  to  bonds,  *c.,  conditioned  for  the  per- 

quoted  from  the  English  statute  differ  somewhat  fonnance  of  covenants  or  other  collateral  vaiter. 

from  those  contained  in  the  Statute  of  Ohio,  as  The  nearest  to  an  exception  Id  tfris  nile  is,  where 
tlie  latter  does  not  embrace,  in  tenns,  that  class  of   ^  ^^^^  j^^^  ,,^  y,^  provisions  apply  lo  boMb 

bonds  which  are  given  to  secure  the  performance  ^  p^  money  at  diflerent  peiiods  where  pari  has 

of  covenants  or  agreements  conuined  in  a  sepa-  ^^  accrued  due;  (A  B.  &  Al.  214j  t  Taont.  387;) 

rate  instrument.    Whether  this  wUI  aflect  the  con-  yet  they  do  not  apply  to  a  bowl  eontfeioiied  for 

structiou  of  the  CMiio  Statute,  may  admit  of  doubt.  ,|^  pmyment  of  a  prineipal  sun  on  a  named  day. 

No  other  material  difference  between  the  English  ^^  j.^^^^  ^^  ^.^  ^^^^^  ,^^  j^  ^^^  p^. 

and  Ohio  Statute  exisU,  except  that  instead  of  ^^^  ^  ^  sUpolations  in  a  deed,  if  the  nction 

merely  requiring  the  «  breaches  to  be  assigned  "  ^  brought  after  the  day  when  the  principal  was 

on  default,  &c.,  the  English  statute  requires  such  to  be  paid,  so  that  the  whob  sum  is  due,  and  noth- 

**  breaches  to  be  suggested  upon  the  roll.''  j^^  |^  calculation  is  necessaiy  to  fix  the  predsa 

It  will  be  also  observed  that  the  43d  Section  of  Blount,  claimabla  on  the  foce  of  the  bond.    U 

the  Practice  act  of  Ohio,  given  above,  provides  Eo^,  c.  L.  Bep.  M.    The  reason  why  these  pre- 

« that  where  judgment  by  default,  confession  or  ^5,1^  ^  applicable  to  bonds  to  pay  money  at 

demurrer  as  maUioned  m  Uu  prteeding  action,"  iiig^nni  ptriotb  where  some  of  the  inslallmfsHi 

&c.    Now,  the  preceding  section,  which  is  secuon  ,«  not  due,  is,  that  the  plaintiff  is  eutided  to 

42d,  and  given  in  the  first  part  of  this  note,  does  Judgment  for  the  penaUy,  ao  that  he  can  issue  a 

not  menUon  judgmenU  by  default,  confession  or  ,^^  ^^  ^^  ^^^  breaches  for  nonpayment 

demurrer,  but  the  41st,  given  above,  does ;  and  it  ^  ^  iDstaUmcots  which  afterwaids  accrue  and 

is  evident  that  the  reference  to  the  "preceding  •  become  due.    9  Eng.  C.  L.  Bep.  33, 39, 

section"  w«.  intended  to  refer  to  the  41st  section,  ^^  ^,^^j.  ^^^  ^  in theStatosof 

and  will  no  doubt  be  so  construed.  .    .,  .                  .                   ...... 


the  Union  where  the  statute  of  W.  3.  has  been 

adopted,  that  the  plaintiff  has  Us  eleetion  to  da- 

_...  .  ,  ..J  dare  for  the  penalty  only,  and  set  forth  the  brsnch- 

England,  from  whence  they  were  adopted,  .      ^  ^-   \    X     ,»    .    ^,     ,       - 

^    f  f     J  •     k*  r  J-  k  ...wv**     as  m  his  replication  to  the  defondaat's  pleaof  per^ 


These  provisions  of  the  statutes  will  probably 
receive  the  same  construction  in  this  State  as  in 


formance,  or  to  set  them  forth  in  his  declaretion. 

1  Chit.  Prec.  «23,  n.;  Archb.  PI.  261,262;  18  Eng. 
C.  L.  Rep.  34I3 1  Saund.  M  n.  (1);  8  T.  R.  2»; 

2  Saund.  187,  a,  u.  2.;  2  Caine,  329;  2  Johns.  413; 
2  Halst  32;  4  Munf.  205. 


But  few  cases  are  found  in  the  English  reports 
upon  the  statoto  of  W.  3.;  and  Peake,  in  the  ar- 
gument of  the  case  of  Humphrey  r.  Bigby,  18 
Eng.  C.  L.  Rep.  341,  remarks,  that  the  stototo 
had  lain  dormant  for  a  century. 

By  the  common  law^  where  the  penalty  was  a 
security  for  the  doing  of  several  acU,  it  became  '■  ^^  "PO"  •*«**  hon^A,  by  a  party  injured, 
the  debt  at  law  by  the  nonperformance  of  any  one  ^  plaratiff  m^ist  assign  breaches  in  hb  declaiv 
of  the  acts ;  and  it  was  necessary  therefore  for  a  ^<»-  ^  ^^^  R«P*  ^^  Whether  in  the  case  re- 
party  to  apply  to  a  court  of  eo  uily  for  relief,  which  fe"«*  ^  (^  Ohio  Rep.  150)  it  was  mtended  by  the 
was  granted  upon  the  terms  of  paying  what  was  «««rt  to  go  out  of  the  rase  and  hold  that  upon 
due  m  conscience.  The  i  object  of  these  pro-  •*>»«'  "<*  pnvate  bonds  it  is  necessary  to  assign 
visions  of  the  statute  was  to  relieve  parties  from  *tf««!J»s  "> »»»  declaration,  does  not  very  clenriy 
the  necessity  of  going  into  a  court  of  equity  to  *PP«Wi  but  the  decision  itself  is  in  accordance 
obtam  relief.  The  tUtute,  while  it  gives  the  plain-  "^'^^  *«  English  decisions ;  for,  the  right  of  the 
tiff  the  amount  oi  the  damages  he  has  sustained,  P*rty  for  whose  use  the  suit  U  brought,  to  r^eover 
prolecto  the  defendant  from  the  payment  of  more  "f»°  ^  ^^*  "^^^  ^ot  appear,  except  by  the 
than  is  Justly  due.  assignment  of  breaches  ia  the  declaration;  and 
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Id  the  fsoort  l)eret  {w)  9okaowWftd  himMif  lo  be  held  sad  ^mdy  bound  to  the 
plaintiff  in  the  sum  of -*-*»  dolhuw,  to  be  paid  to  the  plaintiff,  [Aj«  heirs  or 
sMtgiw,]  *  yet  the  defendant  (although  often  re4iueflted  ao  to  do)  hath  not  ae 

yet  paid  the  said  sum  of ^  dollarsy  or  any  part  thereol^  to  the  plaintiff;  to 

the  damage  of  the  plaintiff  of ———  dollars ;  and  therefore  be  brings  his  suit,  dus. 


2.  On  a  Bond  conditioned  for  the  payment  of  money  assigning  breach,  (x) 

Commencement  ante^p,  181/9  I88.3    For  that,  whereas,  the  defendant,  on 
[&c.]]  at  [A^e.],  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  to 
the  court  here  now  shown,  bound  himself  [his  executors,  and   administrators, 
according  to  the  bond^]  unto  the  plaintiff,  in  the  sum  of  [as  in  the  bond^']  ■ 
dollars,  to  pay  [according  to  the  bond^']  or  cause  to  be  paid  unto  the  plaintiff, 

or  order,  the  sum  of       ■■  dollars,  with  interest  for  the  same,  on  the 

day  [dcc.3 ;  end  the  plaintiff  in  fact  saith  that  the  defendant  did  not  pay,  or 
cause  to  be  paid  to  the  plaintiff,  the  said  sum  of  —  dollars,  with  interest  for 

the  same  on  the  said day  [d^c],  or  at  any  other  time  whatsoever,  but 

therein  wholly  failed,  whereby  an  action  hath  accrued  to  the  plaintiff  to 
demand  and  have  of  the  defendant  the  said  sum  of  [the  petwUy']  —  dollars. 
Yet  the  defendant  hath  not  paid  the  same,  or  any  part  thereof;  to  the  plaintiff^s 
damage dollars,  and  thereupon  he  sues,  d^c. 


3.  On  several  Bonds,  {y) 

Commencement  as  ante,  p.  181  to  188.]  For  that,  whereas,  the  defendant, 
heretofore,  to  wit,  on  [Sic,']  at  [&c.],  by  his  certain  writing  obligatory,  sealed 
with  his  seal,  and  to  the  court  here  shown,  acknowledged  himself  to  be  held 
and  bound  to  the  plaintiff  in  the  sum  of  —  dollars ;  to  be  paid  to  the  plain- 
er this  reaMni  the  assignee  of  a  replevin  or  bail  set  out  socb  iastnnneiit  and  the  eovenants  it  eon- 
bond  most  in  Enji^iand  assign  breaches  in  his  dec-  laba:  and  m  snch  case  it  is  not,  hi  ganeral,  suSB- 
laratioa.    1  Chit.  PI.  8  An.  ed.  969.  cieni  to  plead  a  pedhnniiMa  fsotratty  qf  the  eo»- 

In  England  the  plabtiff  maj,  under  the  statute  dition,  though  such  plea  tetmt  to  be  cored  by  a 
of  W.  3,  suggest  the  breaches  at  the  end  of  his  replication.  4  East,  340,  346,  n.  {by,  I  Chit.  PI. 
replication.    18  Eng.  C.  L.  Rep.  341.  419)  1  Sawnd.  58,  a.  1. 

The  usual  practice  and  coofm  of  proceeding,       llie  plauitiff  may  set  out  the  conditions  and 
however,  In  Eaglaad,  under  the  statute  of  W.  '3,    asaiga  the  breaehes  in  the  tfeebrrflSjoiiyasin  the  last 
is  this :  The  plaintiff  may  declare  for  the  penalty  as    precedent.    This  course  is  the  most  simple  and  is 
upon  a  single  hood,  or  a  bond  without  concBtion       geineraOy  adopted  in  practice.    For  the  anode  of 
the  defendant  then  in  his  plea  sets  out  open  oytr    prooeedin|pin  sqggeating  breaches  upon  the  rtcanl 
the  condition  of  the  bond,  and  pleads  a  general    and  upon  Judgment  on  dcmiurer  and  deiault,  see 
peifermance ;  the  plaintiff  thereupon  assigns  his    post,  vol.  2. 
breaches,  to  which  the  defoidant  pleads,  and  the       (w)  See  note  (A)  siipra. 
ianea  thareoo  Joined  are  tried  like  other  issues.       {x)  It  is  not  usual  to  afsign  a  binachofifc  nraa- 
When,  however,  the  condition  of  the  bond  is  to    ey  bond,    tiee  note,  miU^  p.  356.    Fnr  the  above 
perfenn  covenants  in  a  MporaUt  instrument,  the    form,  see  1  Harris'  Ent  447;  6  Went  361. 
defendant  must,  in  his  plea  of  general  performance,       (y)  Bee  fofp,  1  9aNa4*  IPI* 
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tifT  on  request ;  and  whereas,  also,  the  defendant,  heretofore,  to  wit,  on  [See,] 
at  [jSLCi'],  by  his  certain  other  writing  obligatory,  sealed  with  his  seal,  and  to 
the  court  here  shown,  acknowledged  himself  to  be  held  and  bound  to  the 

plaintiff  in  the  sum  of dollars ;  to  be  also  paid  to  the  plaintiflf  on  request ; 

whereby  an  action  hath  accrued,  [^c,  as  in  form  No.  1.] 


4.  Surviving  Obligee  against  surviving  Obligor, 

For  that,  whereas,  the  defendant,  and  one  E.  F.,  in  the  lifetime  of  the  said 
£.  F.,  who  has  Bince  deceased,  and  whom  the  defendant  hath  survived,  on  [^c] 
at  [&c.],  by  their  certain  writing  obligatory,  sealed  with  their  seals,  and  to  the 
court  here  shown,  acknowledged  themselves  to  be  held  and  firmly  bound  unto 
them,  the  said  A.  6.  and  G.  H.,  in  the  lifetime  of  the  said  G.  H.,  who  is  since 
deceased,  and  whom  the  plaintiff  hath  survived,  in  the  sum  of  ■  dollars,  to 
be  paid  to  the  said  A.  B.  and  G.  H.,  on  request.  Yet  the  said  defendant  and 
E.  'F.  did  not,  nor  did  either  of  them,  during  the  lifetime  of  the  said  E.  F.,  nor 
hath  the  defendant,  since  the  decease  of  the  said  E.  F.,  nor  hath  the  legal 
representatives  of  the  said  E.  F.  (z)  paid  the  said  money  above  mentioned,  or 
any  part  thereof,  to  the  said  G.  H.,  during  his  lifetime,  or  to  the  plaintiff  before 
or  since  the  decease  of  the  said  G.  H. ;  but  tlie  same  remains  in  arrear  and 

unpaid,  to  the  damage  of  the  plaintiff,  of dollars ;  and  thereupon  he  sues, 

&c. 


5.  Assignee  of  an  Assignee  of  Obligee  against  Obligor,  (a) 

Commencement  as  ante^  p.  181  to  188.]  For  that,  whereas,  the  defendant, 
on  [&c.]  at  [d&c.],  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and 
now  to  the  court  here  shown,  acknowledged  himself  to  be  held  and  firmly 

bound  to  one  E.  F.,  in  the  sum  of dollars,  to  be  paid  to  the  said  £•  F., 

or  order,  on  [request]  ;  and  the  said  sum  of  money  being  due  and  unpaid,  the 
said  E.  F.  then  and  there  indorsed  the  said  writing  obligatory  [under  his  hand 
and  seal]  to  one  G.  H.,  who  then  and  there  indorsed  the  said  writing  obliga- 
tory [under  his  hand  and  seal]  to  the  plaintiff,  whereof  the  defendant  then  and 
there  had  notice,  [and  which  said  indorsements  are  to  the  court  here  shown,] 
whereby  an  action  hath  accrued,  [&c.,  as  in  preceding  forms.] 


6.  Husband  and  Wife  against  Husband  and  Wife. 

Commencement  as  directed  ante,  p.  193.]     For  that,  whereas,  the  said 
3/ary,  whilst  she  was  sole,  and  before  her  intermarriage  with  the  said  D.,  to 

(«)  The  ttaiute  of  Uua  Slate  makes  Uie  repre-  indoneroent,  Ace  .  can  be  readily  made  up  from 

sentattves  of  a  deceased  joiat  debtor  liabl<>.   Slat,  the  preceding  forms  in  assumpsit,  upon  bilb  of 

^**'  V  y*»  exchange  and  promissory  notes.    See  anU,  549, 

{a)  Stat.  A87.    The  form  of  declaring  ti^n  Uie  n.  {a). 
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wit,  OD  [&,c.']  at  [d^c*],  by  her  certain  writing  obligatory,  sealed  with  her  seal, 
and  to  the  court  here  shown,  acknowledged  herself  to  be  held  and  firmly  bound 
by  the  name  of  [om  in  the  bond]  unto  the  said  ElizOj  whilst  she  was  sole, 
and  before  her  intermarriage  with  the  said  B.,  by  the  name  of  [a8  in  the  bond'] 
in  the  sum  of  —  dollars,  to  be  paid  to  the  said  Uliza  on  request;  whereby 
an  action  hath  accrued  to  the  plaintiffs  to  demand  and  have  of,  and  from  the 
defendants,  the  said  sum  of  money.  Yet  the  defendants  have  not,  nor  hath 
either  of  them,  paid  the  same  to  the  plaintiffs,  or  either  of  them,  before  or 
since  said  several  intermarriages;  to  the  damage  of  the  plaintiffs  of  — 
dollars;  and  thereupon  tliey  sue,  &c. 


7.  Surviving  Obligee  against  Husband  and  Wife^  tlie  female  defendant 

being  the  surviving  Obligor, 

For  that,  whereas,  the  said  Eliza^  whilst  she  was  sole,  and  one  S.,  in  his 
lifetime,  to  wit,  on  [&c.^  at  [^c.^,  by  their  certain  writing  obligatory,  sealed 
with  their  seals,  and  to  the  court  here  shown,  acknowledged  themselves  to  be 
held  and  bound  to  the  plaintiff  and  G.  H.  and  J.  K.  (in  the  lifetime  of  the  said 
G.  H.  and  J.  K.,  who  have  since  deceased,  and  whom  the  plaintiff  hath  survi- 
ved,) in  the  sum  of dollars,  to  be  paid  to  the  said  plaintiff  and  G.  H.  and 

J.  K.  on  request;  whereby  an  action  accrued  to  the  plaintiff  and  G.  H.  and 
J.  K.,  in  the  lifetime  of  the  said  G.  H.  and  J.  K.,  and  to  the  plaintiff,  since 
the  decease  of  the  said  G.  H.  and  J.  K.,  (whom  the  plaintiff  survived,)  to 
demand  and  have  of  the  said  Eliza,  when  she  was  sole,  and  of  the  said  S.  in 
his  lifetime,  and  of  the  said  defendants  and  S.,  in  the  lifetime  of  tlie  said  S., 
after  the  marriage  between  the  said  defendants  celebrated,  and  of  the  said 
defendants  after  the  death  of  said  S.,  the  said  sum  of  money.  Yet  the  defen- 
dants and  tlie  said  S.,  or  the  legal  representatives  of  the  said  S.,  have  not,  nor 
hath  either  of  them,  at  any  time,  paid  said  sum  of  money,  or  any  part  thereof, 
to  the  said  G.  H.  and  J.  K.,  or  either  of  them,  during  their  respective  life- 
time,  or  to  the  plaintiff,  before  or  since  the  (lecease  of  the  said  G.  H.  and  J. 
K.,  or  either  of  them,  but  the  same  remains  in  arrear  and  unpaid ;  to  the 
plaintiff's  damage  ^— —  dollars ;  and  thereupon  he  sues,  &c. 


8.  On  Bond^  conditioned  for  Uie  conveyance  of  Land — {issignment  of 

breaches  under  the  Statute, 

For  that,  whereas,  the  defendant,  on  [jkcJ]  at  [^.],  by  his  certain  writing 
obligatory,  sealed  with  his  seal,  and  now  to  the  court  here  shown,  acknowled- 
ged himself  to  be  bound  to  the  plaintiff  in  the  sum  of  — -  dollars ;  to  be  paid 
to  the  plaintiff  on  request,  which  said  writing  obligatory  was,  and  is,  subject 
to  a  certain  condition  thereunder  written,  now  to  the  court  here  shown,  whereby 
it  is  provided,  that  if  the  defendant,  upon  payment  to  him  of  the  sum  of  five 
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hundred  dollars,  on  or  before  the  [|^.],  ihonld  make,  or  cause  to  be  made  to 
the  plaintiff,  a  good  and  sufficient  general  warranty  deed  for  —  acres  of 
land,  situate  []&/C.],  ilien  the  said  writing  obligatory  should  be  roid,  otherwise 
in  full  force.  And  the  plaintiff  avers  that  he  did,  on  [Ac."]  at  {jkc,'],  pay  to 
the  defendant  the  said  sum  of  ■  ■  dollars  in  the  said  condition  mentioned ; 
and  the  said  ]^aintfff  further  arers  that  the  defendant  did  not,  on  or  before,  nor 
since  the  said  ■  day  of  [^c.],  make,  or  cause  to  be  made  to  the  plaintiff,  a 
good  and  sufficient  general  warranty  deed  for  said  premises,  although  then  and 
there  veqnesied  so  to  do  by  the  plaintiff. 

And  the  plaintiff,  for  assigning  a  further  breach,  says,  [ice.    Here  sei  forth 

any  other  breach  of  the  condition,  and  then  conclude]  (6)  whereby  an  action 

hath  accrued  to  the  plaintiff  to  demand  and  haye  of  the  defendant  the  said  sum 

of  [the  penalty]  dollars ;  yet  the  defendant  hath  not  paid  the  same,  or  any 

^  part  thereof;  to  tlie  plaintiff's  damage  ■  ■■'    dollars. 


9.  On  Articles  of  Agreement^  for  not  paying  the  Purdiase  Money  for 

Land  sold. 

For  that,  whereas,  by  a  certain  agreement,  made  on  [j^cJ]  at  [&c.]]«  between 

the  plaintiff,  by  the  name  and  descrijption  of on  the  one  part,  and 

the  defendant,  by  the  name  of on  the  other  part,  (which  said  agree- 
ment, sealed  with  the  seal  of  the  defendant,  is  to  the  court  here  shown,)  It  ia 
witnessed,  that  the  plaintiff  did  contract  and  agree  with  the  defendant,  [&c.. 
Acre  recite  the  agreement.']  And  lastly,  for  the  true  performance  of  the  cove- 
nants and  agreements  aforesaid,  each  of  the  said  parties  did  bind  himself  [his 

heirs,  executors  and  administrators]  to  the  other  of  them,  in  the  sum  of 

dollars,  firmly  by  the  sadd  articlee.  And  the  plaintiff  in  fact  says,  that  he  did 
[here  state  the  performance  by  the  phnniiff  of  preced^t  conditions,  and  tender 
of  deed  or  offer  to  convey,  fyc,  (c)  if  necessary,]    And  the  plaintiff  avers,  that 

the  defendant  did  not,  on  or  before  the day  of  [d&c.,]  pay  or  cause  to  be 

paid  to  the  plaintiff  the  said  sum  of dollars,  or  any  part  thereof,  whereby 

an  action  hath  accrued  to  demand  and  have  from  the  defendant  the  said  sum  of 
[thepenaUy]  dollars.     Yet  [&c.] 


{h)  Upon  ttn  asMgfAmciit  of  breaehet  m  ibe  dee-  (c)  See  tade,  p.  533  and  note.    Wliere  a  vendor 

laratkMi,  Mr.  Sergeant  Williams  diieeto  tbal  the  nffrees  to  convey  as  soon  "  as  tbe  porchase  money 

declaration  conclade  as  in  covenant,  1  Saund.  should  t>e  paid  "  in  a  suit  for  tlie  purelmae  money, 

S&  n.  \.\  consequently  there  would  be  no  nvermeml  the  plaintiff  must  aver  a  tender  of  a  deed  or  oAer 

in  bis  form  of  the  nonpayment  of  Ibe  penalty  of  to  convey,  and  an  avennest  in  such  case  tbal  dw 

the  bond.    Such  is  also  the  form  in  Wil.  Practice,  plaintiff  is  ready  and  wiUinf^  to  deliver  a  deed 

86.    But  in  a  subsequent  note  (2  Saund.  187,  (a,)  upon  the  paymrat  of  the  purchase  money,  is  nod 

the  former  recommends  the  conchision  in  the  above  suiBeient.    6  Ohio  Rep.  S8t,  31<^  8  Ohio,  49. 

form.   See  also  Story's  PI.  279,  note.    When  there  An  averment  of  an  <^er  to  convey,  is,  in  wath 

is  an  assignment  of  breaches  aAer  default,  dec,  it  case,  sufficient.    See  cases  refened  to,  nnfc,  p. 

would  be  proper  to  eonchidt  as  in  eovennni.  384,  note. 
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10.  On  a  Bond  for  the  Performance  of  Covenants  in  another  Indenture^ 

assigning  a  Breach,  (x) 

Proceed  as  in  Form  1,  suprat  to  the  asterisk,  and  then  as  follows  i]  Which 
said  writing  obligatory  was  and  is  subject  to  a  certain  condition  therennder 
written,  whereby,  after  reciting  [^&c.,  setting  out  the  retitals,  if  any,']  the  con- 
dition of  the  said  writing  obligatory  was  and  is  declared  to  be  such  that  if  (]&c., 
set  it  out"] ;  and  the  plaintiff  further  saith  that  in  and  by  the  said  indenture 
mentioned  and  referred  to  in  the  said  condition  of  the  said  writing  obligatory, 
and  which  indenture,  sealed  with  the  defendant's  seal,  the  plaintiff  now  brings 
here  into  court,  the  defendant,  for  the  consideration  therein  mentioned,  did 
grant  [as  in  indenture^  to  have  and  to  hold  [&c.,  ds  in  indenture"]^  but  sub- 
ject nevertheless  to  a  certain  proviso,  condition,  or  agreement  for  the  redemp- 
tion of  the  said  premises,  being  the  proviso  or  condition  mentioned  and  referred 
to  in  and  by  the  said  condition  in  that  behalf,  whereby  it  was  provided  [^c, 
reciting  the  proviso — and  defendant's  covenant  to  pay'] ;  and  for  assigning  a 
breach  of  the  said  condition  of  the  said  writing  obligatory,  the  plaintiiT,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  further  saith,  that 
the  defendant  did  not  nor  would  well  and  truly  pay  or  cause  to  be  paid  unto 

the  said  plaintiff  the  said  sum  of dollars  and  interest  in  the  said  condition 

of  the  said  writing  obligatory  mentioned,  on  the  said day  of next 

ensuing  the  date  of  the  said  writing  obligatory,  or  at  any  time  before  or  after- 
wards, according  to  and  in  full  discharge  of  the  said  proviso  or  condition  men- 
tioned and  referred  to  in  and  by  the  said  condition  of  the  said  writing  obligatory, 
and  according  to  the  form  and  effect  of  the  same  condition,  but  wholly  neglected 
and  refused  so  to  do,  and  therein  failed  and  made  default,  to  wit,  at  [^c.,]  and 

the  said  sum  of dollars,  together  with  a  certain  other  sum  of  money,  to  wit, 

the  sum  of  — *—  dollars,  as  and  for  the  interest  thereof,  is  still  wholly  due  and 
unpaid  to  the  plaintiff,  contrary  to  the  form  and  effect  of  the  said  condition  of 
the  said  writing  obligatory,  whereby  the  said  writing  obligatory  became  for- 
feited, and  thereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and  have 
of  and  from  the  defendant  the  said  sum  of  ^  dollars  herein  first  above  men- 
tioned; yet  the  defendant,  although  often  requested  so  to  do,  hath  not  as  yet 
paid  the  said  sum  of  — ^-  dollars  above  demanded,  or  any  part  thereof,  to  tlie 
plaintiff;  to  the  plaintiff's  damage  of  dollaxs ;  and  therefore  be  brings  his 

8uit»  &c. 


11.  On  a  counter  Bond  of  Indemnity^  given  to  a  Surety  on  his  becoming 
answerable  to  an  Insurance  Office  for  the  Fidelity  of  a  Clerk,  (y) 

For  that,  whereas,  [jproeeed  as  in  last  fomij  setting  out  the  condition  in 
fulf}i  and  the  plaintiff  in  fact  saith,  that  the  said  E.  F.  there  remained  and 

(x)  See  note  (v)  mpnu     {y)  See  mie,  360,  note  {h). 
46 
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continaed  in  the  said  service  of  the  aaid  Globe  Insorance  Company,  as  in  the 
said  condition  of  the  said  writing  obligatory  mentioned,  for  a  long  space  of  time* 
to  wit,  from  the  ■        day  of         ,  a.  d.  ,  nntii  and  upon  the  —  day  of 

" 9  A.  n, ^,  and  that  during  the  said  time  that  he  the  said  £.  F.  remained 

and  continued  in  the  said  service  and  employment  of  the  said  Globe  Insurance 
Company  as  aforesaid,  to  wit,  on  [^0  at  [iic^f  and  on  divers  other  days  and 

times  between  that  day  and  the  said day  of         »  a.  n.         ^  he  the  said 

£.  F.  had  and  received  for  and  on  the  account  of  the  said  Globe  Insurance 
Company,  divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 

money,  to  wit,  the  sum  of dollars,  yet  the  said  £•  F.  did  not  make  good,  (z) 

answer  for,  or  pay  the  moneys  due  from  him  on  the  balance  of  accounts  to  the 
said  company,  or  to  any  person  or  persons  appointed  by  the  said  company,  or 
the  court  of  directors  thereof,  to  receive  the  same  (although  the  same  company 
afterwards,  to  wit,  on  [&c.]  at  [^.J,  last  aforesaid,  requested  the  said  £•  F.  so 
'  to  do)  but  therein  wholly  failed  and  nmde  default,  and  on  the  contrary  converted 
and  disposed  of  the  said  sum  of  money  to  his  own  use ;  whereupon  and  where- 
by the  plaintiflf  afterwards,  to  wit,  on  [jSlo.']  aforesaid,  at  [^Itc],  was,  under  and 
by  virtue  and  in  pursuance  of  his  said  writing  obligatory,  called  upon  and 
forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  the  said  Globe  Insu- 
rance Company  a  large  sum  of  money,  to  wit,  the  sum  of  ■  dollars^  in  part 
of  the  said  moneys  which  the  said  £«  F.  had  so  neglected  to  pay  as  aforesaid, 
and  thereby  he  the  plaintiff  was  and  is  damnified  to  the  amount  thereof;  of  all 
which  said  premises  the  defendant  afterwards,  to  wit,  on  [^.]  at^&c^t  had 
notice ;  nevertheless  the  defendant,  although  often  ]^quested  so  to  do,  hath  not 
well  or  sufficiently  saved,  defended,  or  kept  harmless  or  indemnified  the  plain- 
tiff from  the  said  loss,  charges,  and  damages  which  he  so  sustained,  paid,  ex- 
pended, suffered,  and  was  put  unto  as  aforesaid,  and  which  did  happen  and 
come  unto  him  for  and  by  reason  and  means  of  the  plaintiff  having  so  become 
security  for  the  said  £•  F.,  as  aforesaid,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do,  to  wit,  at  Q&c.],  whereby  tlie  said  writing  obligatory  became 
forfeited,  and  thereby  [&c.,  conclude  as  in  Form  10. 


12.  On  an  Appeal  Bond. 

Proceed  as  in  preceding  Form  1,  to  the  asterisk j  and  then  as  follows:'] 
Which  said  writing  obligatory  was  and  is  subject  to  a  certain  condition  there- 
under written,  whereby,  after  reciting  to  the  effect  following,  that  whereas, 
[Here  set  out  the  whole  of  the  recitals  and  the  condition  in  the  past  tense, 
which  are  in  general  as  follows:  the  said  C.  D.  had  taken*an  appeal  from  a 
certain  judgment  rendered  against  him  in  favor  of  the  said  A.  B.  in  the  Court 
of  Common  Pleas  witiiin  and  for  said  county  of  ,  and  State  of  Ohio,  at 
the  — —  terra  thereof,  a.  j>.  184-,  for  the  sum  of  — -—  dollars  and  -«— *  cents, 

{x)  Follow  the  twnit  of  the 
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tlebi^  and  — -»  dollars  and  -^—  cents,  damages,  and  -^—  dollars  and  ■ 
cents,  costs,  to  the  Sapreme  Court  within  and  for  said  county,  it  was  provided 
in  and  by  the  said  condition,  that  if  the  said  C.  D.  should  pay  the  Ml  unount 
of  the  condemnation  in  the  said  Supreme  Court  imd  costs,  in  ease  a  judgment 
should  be  entered  therein  in  lavor  of  the  appeUee,  then  said  obligation  should 
bQ  void,  otherwise  to  remain  in  iuH  force  and  vurtue  in  law.]  And  the  plaintiiOf 
avers,  that  he  afterwards,  to  wit,  at  the  ■  term,  a*  d«  184-^  of  the  said  Su- 
preme Court  in  and  for  said  county,  by  the  consideration  and  judgment  of  the 
^d  Supreme  Court  in  said  cause,  appealed  as  aforesaid,  recovered  against  the 
said  C,  D.  a  large  sum  of  money,  to  wit,  —  doUan,  debt^  and  {[4^c.,  setting 
forth  the  judgment  .^and  coetSt]  as  by  the  recdrd  of  said  court  will  more  fully 
appear.  And  the  plaintiff  further  avers,  that  afterwards,  to  wit,  on  [&c., 
exact  day  net  nuUeriaT]  at  said  county,  the  said  Supreme  Court  in  and  for  said 
county,  issued  a  special  mandate  to  the  Court  of  Common  Pleas  in  and  for  said 
county,  ordering  the  said  Court  of  Common  Pleas  to  award  execution  upon  the 
said  judgment  of  the  said  Supreme  Court,  and  which  said  mandate  afterwards, 
to  wit,  at  the  — -  term,  a.  d.  18 — ^  of  said  Court  of  Common  Pleas  of  said 
county,  was  duly  received  by  and  served  upon  the  said  Court  of  Common 
Pleas,  who  then  and  there  ordered  that  an  execution  should  issue  upon  said 
[&,c,f  according  to  the  order^"]  And  the  plaintiff  fnrAer  avers,  that  afterwards, 
to  wit,  *  on  [^M  date  of  execution^  at  said  county,  a  writ  of  execution,  com- 
monly called  a  fieri  et  levari  facias,  sealed  with  the  seal  of  said  Court  of  Com- 
mon Pleas,  was  duly  issued  by  and  from  said  Court  upon  sud  judgment  of  the 
Supreme  Court,  in  pursuance  of  said  mandate,  directed  to  the  sheriff  of  said 
county,  and  afterwards,  to  wit,  on  [&c.,3  ^^^  came  into  the  hands  of  the  said 
sheriff,  to  be  executed,  [and  which  said  writ  of  execution  in  the  name  of  the 
State  of  Ohio  commanded  (^^  Here  recite  the  wrU^  though  it  i$  perhape  not 
neeeenary)']^  and  such  proceedingd  were  had  upon  and  under  said  writ  of  execu- 
tion, that  said  sheriff,  at  the  return  term  of  the  same,  to  wit,  on  the  first  day  of 
the  -— —  term,  a.  n.  18—,  of  said  Court  of  Common  Pleas,  returned  said  writ 
and  made  his  return  thereupon  to  the  said  Court  in  the  words  and  figures  fol- 
lowing, to  wit,  {Here  copy  the  whole  return^  whereby  it  appears  that  the  said 
C.  D.  had  not  goods  and  chattels,  lands  and  tenements,  sufficient  to  satisfy  said 
execution,  (a)    And  the  plaintiff  further  avers,  that  a  large  amount  of  increaslB 

costs,  to  wit, dollars,  have  accrued  upon  said  judgment  of  the  Supreme 

Court;  and  said  defendants  have  not  nor  hath  either  of  them  paid  the  said  con- 
demnation of  the  said  Supreme  Court,  and  costs,  or  any  part  of  either  of  them ; 
whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and  have  of  the  de- 
fendants the  said  sum  of  {ptndUy  of  bond]  —  dollars  above  mentioned ;  yet 
the  defendants  have  not,  nor  hath  either  of  them,  paid  the  same  or  any  part 
thereof;  to  the  plaintiff's  damage  of  ddlars;  and  therefore  he  brings  his 

suit,  &LC.  [Add  count  as  upon  a  common  money  bondy  unthout  setting  forth 
the  condition.     See  Form,  on/e,  p,  354.3 

{a)  These  are  the  words  of  the  statute.    Stat.  482,  $  27. 
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13.  On  a  Replevin  Bond,  (b) 

Proceed  as  in  the  preceding  Form  1,  to  tlic  asterisk^  and  then  as  follows:'] 
Which  said  writing  obligatory  was  and  is  subject  to  a  certain  condition  there- 
under written,  whereby,  after  reciting  to  the  effect  following,  that  whereas, 
[^Here  set  out  the  whole  of  the  recitals  and  the  condition  in  the  past  tense^ 
which  are  in  general  as  follows:  the  said  E.  F.,  [the  plaintiff  in  replevin']  on 

[&c,,]  sued  out  of  the  Court  of  Common  Pleas  of count/,  and  State  of 

Ohio,  a  writ  of  replevin  against  the  said  A.  B.  for  the  following  goods  and 

chattels,  to  wit:  ;  which  said  writ  was  returnable  to  the  — ^  term  of 

said  court  then  next,  it  was  provided  in  and  by  the  said  condition,  that  if  the 
said  E.  F.  should  appear  at  the  then  next  term  of  said  court,  and  prosecute  his 
said  suit  to  effect,  and  pay  all  costs  and  damages  which  should  be  awarded 
against  him,  then  said  obligation  to  be  void,  otherwise  to  remain  in  full  force, 
as  by  the  said  condition  to  the  court  here  shown  fully  appears.]  *  And  the  plain- 
tiff arers,  that  (c)  such  proceedings  were  afterwards  had  in  said  action  of  re- 
plevin, that  he  aflerward8,'to  wit,  at  tlie  —  term,  a.  d.  18 — ,  of  said  Court 
of  Common  Pleas  in  and  for  said  county,  by  the  consideration  and  judgment  of 
said  court  in  said  action,  recovered  against  the  said  E.  F.,  in  said  court,  a  large 
amount,  to  wit,  -^—  dollars  for  his  damages,  and  — ^—  dollars  his  costs,  then 
and  there  awarded  by  the  said  court  against  the  said  E.  F.  in  the  premises,  as 

{b)  In  England  a  replevin  bond  is  required  by  are  regulated  in  Ohio  by  a  statute;  and  in  all 

Statute  to  be  "  conditioned  for  prosecaling  the  suit  this,  there  is  hardly  a  feature  left  of  the  English 

with  effect,  and  for  a  fettim  of  the  goods."    11  action  of  replevin.    The  replevin  bond  taken  un- 

Geo.  2.  c.  19,  8.  23,  cit.,  1  Saund.  195,  e.  n.  5.  der  the  statute  of  Ohio  would,  it  is  believed,  in- 

The  sheriff,  to  whom  the  bond  is  made,  is  also,  by  dependent  of  the  statute,  be  good  at  common  law, 

the  same  staUite,  authorized  to  assign  it  to  the  even  if  informal;  (5  Hass.  314;  see  1  Met.  flO^ 

avowant  or  person  making  cognisance,  who  may  Wil.  Dig.  tide.  Bond;)  and  perhaps  there  is  no 

bring  an  action  in  his  own  name.    Id.    In  Ohio  good  reason  why  it  might  not  be  declared  on  as 

a  writ  of  replevin  is  first  issued,  the  property  then  such. 

seized  by  the  sheriff,  and  the  plaintiff  afterwards       The  form  of  the  declaration  given  in  the  text 

executes  a  bond  to  the  defendant,  wiU»  two  or  has  been  made  up  without  any  precedent,  and 

more  responsible  freeholders  in  double  Uie  value  may  be  liable  to  objection.    The  second  count 

of  Uie  goods,  conditioned  to  prosecute  Uie  suit  to  contains  many  averments  which  I  deem  unncces- 

effect  and  pay  all  costs  and  damages  which  shall  sary. 

be  awarded  against  him.    SiaL  787,  $  10.    In       As  to  a  breach  of  the  bond  for  not  prosecuting 

England  the  goods  ate  replevied  upon  first  giving  Uie  replevin  suit  wiUi  eflect,  see  3  Wend.  54;  6  T. 

bond  to  the  officer,  and  that  too,  before  any  action  R.  1 95. 

of  replevin  is  brouglit ;  (Sleph.  N.  P.  8485,  2486)        (c)  Insert  at  (c),  if  you  deem  it  necessary,  tiie 

and  hence  it  is  necessary  there,  in  a  declaration  filing  of  the  declaration  in  replevin,  a  recital  of 

upon  the  replevin  bond,  to  set  forth  that  goods  the  declaration;  Uie  filing  of  Uie  plea,  and  a  reei- 

were  distrained  for  rent,  Uie  prayer  that    Uiey  tal  of  the  plea,  &c.    See  form,  2  Harris'  Eat. 

might  be  replevied,  th^  milking  of  a  bond,  the  (Evans'  ed.)  221;  2  Chit  PI.  8  Am.  ed.  459.    But 

writing  obligatory  and  condition,  Uie  replevy  of  Uiis  docs  not  seem  necessary.    Under  our  statule, 

the  goods,  Uie  entry  of  Uie  action  in  Uie  county  the  issuing  service  and  return  of  Uie  writ,  auUiof. 

eourt,  &c.,  &c.    Indeed,  the  object  of  an  action  ize  Uie  judgment,  even  if  Uiere  be  no  declaration 

of  rcplcvm,  Uie  cases  in  which  it  lies,  Uie  verdict,  or  plea.    See  2  Chit.  PI.  8  Am.  ed.  459, 460,  n 

judgment  and  execution,  Uie  condition  of  Uie  re-  («);  2  Saund.  PI.  &  Ev.  Aih.  ed.  290. 
plevin  bond  and  what  constitutes  abroach  thereof, 
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by  the  record  and  ^proceedings  of  said  court,  remaining  in  said  court,  will 
more  fuUj  appear.  And  the  plaintiff  further  avers,  that  aflerwaids,  to  wit,  on 
[SiCf  date  of  execution]  at  said  county,  a  writ  of  execution,  commonly  called  a 
fieri  et  levari  facias,  sealed  with  the  seal  of  said  court,  and  tested  by  the  derk 
thereof,  was  duly  issued  by  and  from  said  court  upon  said  judgment,  and  which 
said  writ  afterwards,  to  wit,  on  [dtc]  there  came  into  the  hands  of  the  sheriff 
of  [&c.]  to  be  executed,  [and  which  said  writ  in  the  name  of  the  State  of  Ohio 
commanded  [&c.,  Htre  recite  the  writ  in  the  pott  tense^  though  it  is  not  per^ 
hap9  necesHtry^  and  such  proceedings  were  had  upon  and  under  said  writ  of 
execution  by  said  sheriff,  that  at  the  return  term  thereof,  to  wit,  on  the  first  day 
of  the  —  term,  18—,  of  said  Court,  he  returned  said  writ,  and  made  iiis 
return  thereupon  to  the  effect  following,  to  wit,s[Aere  copy  the  whole  return^  (c/)] 
whereby  it  appears,  that  sufficient  goods  and  chattels  or  real  estate  of  the  said 
£•  F.  whereon  to  make  the  amount  of  the  said  judgment  and  costs  in  said  exe- 
cution could  not  be  found  in  the  said  county.  [And  the  plaintiff  further  avers, 
that  a  large  amount  of  increase  costs,  to  wit,  —  doHars,  have  accrued  and 
been  awarded  upon  said  judgment ;]  and  said  defendants  have  not  (e)  nor  hath 
either  of  them  paid  the  said  costs  and  damages  aforesaid  awarded  against  the 
said  £•  F.,  or  any  part  of  either  of  them. 

Second  Count :  Also,  for  that,  whereas,  heretofore,  to  wit,  on  [date  of  writ 
of  replevin]  at  [^c.],  the  said  E.  F,  caused  to  be  issued  out  of  the  clerk's 
office  of  the  Court  of  Common  Pleas  of  said  county,  a  certain  writ  of  replevin, 
directed  to  the  sheriff  of  said  county,  sealed  with  tlie  seal  of  said  court,  and 
tested  by  their  clerk,  by  which  said  writ  the  State  of  Ohio  commanded  said 
sheriff  that  without  delay  he  cause  to  be  replevied  certain  goods  and  chattels  in 
said  writ  described,  which  said  A.  B.  wrongfuUy  detained  as  was  said,  and  also 
to  summon  the  said  A.  B.  to  appear  at  the  next  term  of  the  Court  of  Common 
Fleas  to  be  held  within  and  for  the  said  county  of  ,  to  answer  unto  the 
said  E.  F.  for  the  unlawful  detention  of  the  goods  and  chattels  aforesaid: 
damages  — —  dollars,  and  to  have  then  there  the  said  writ;  and  which  said 
writ,  before  the  making  of  the  writing  obligatory  hereinafter  mentioned,  and 
before  the  return  day  of  the  said  writ,  to  wit,  on  [^c]  at  [&c.],  was  delivered 
to  the  sheriff  of  said  county  in  due  form  of  law  to  be  executed ;  and  the  said 
sheriff  then  and  there  under  and  by  virtue  of  said  writ  seized  and  took  into  his 
possession  the  said  goods  and  chattels  in  said  writ  described,  [according  to  the 
factSj] ;  (g*)  and  thereupon  the  said  sheriff  according  to  the  statute  in  such  case 

(</)  The  ftatute  requires  that  die  esseutionsboiUd  See  3  M.  S(  S.  180;  6  Eng.  C   L.  Rep.  36$  2 

be  returned '' that  sufficient  §^oods  and  chattels  and  Saund.  PI.  &  Ev.  Am.  ed.  290.    And  it  seems 

chattels  or  real  estate  whereon  to  levy  and  make  not  prosecuting  the  snit  with  Gnal  success  and  judg- 

the  amount  of  the  judgment  and  costs,  cannot  be  menl  accordingly  is  a  breach  of  the  condition  to 

foand  in  tbecotmty.    Stat  786,  $  8.  prosecute  to  effect.    11  Eqg.  C.  L.  Rep.  230. 

{e)  Tbe  declaration  is  not  double  because  it  al-  (^)  Tlic  allegation  of  the  appraisement  is  not 

leges  that  the  defendant  did  not  prosecute  his  suit  usually  inserted.    See  2  Chit  PI.  8  Am.  cd.  457 

to  eflect,  and  hath  not  paid  the  judgment,  &c.  n.  («). 
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made  and  pierkledt  did  take  fiom  the  said  EL  F.»  with  the  aaid  C.  D.  and  G.  U, 
as  two  responaible  fieehcrfden  of  the  said  cooaty  and  sweties,  a  certain  otlier 
bond,  in  douUe  tbe  Taloe  oi  said  goods  and  diatlels  so  seised  and  taken  as 
aforesaid;  and  the  said  defendants,  to  wit,  on  the  said  [Ae.]  at  [^«],  by  their 
said  last  mentioned  certain  writing  obUgatoiy ,  sealed  with  their  le^peetiYe  seals, 
md  now  to  the  cotort  here  shown,  joindy  and  serentty  neknowiedged  ihem- 

seWes  to  be  held  and  boand  nnto  the  said  A«  B.  in  the  snm  of didlare,  to 

be  pud  to  the  said  A.  B.,  which  said  writing  obligmtory  was  and  is  snl^ecsi  to 
a  certain  oonditum  diereotider  written,  whereby,  after  reciting  to  the  efieet  fol- 
lowing, that  whereas,  [Here  eeiaut  tke  reciiide  and  camiiihn  and  prefertf  a» 
in  thepreudmg  coiml.]  And  thereupon  the  said  sheriff  deUveied  to  the  said 
E.  F.  the  said  goods  and  diatteUi  so  taken  and  seized  as  aforesaid,  and  then 
and  there  summoned  [Ac.,  foUew  ike  form  ^  the  reium];  and  on  the  return 
day  and  at  the  reCuin  term  of  said  writ  of  replerin,  to  wit,  on  [the  fitei  day 
ef  ihe  leiwi,  or  aeeoriSng  to  the/aef]  the  said  sheriff  returned  the  said  writ  to 
Ae  said  court  at  s»d  county  aocotding  to  the  command  thereof,  and  also  then 
and  there  retumed  thereupon  lus  said  proceedings  in  the  premises,  [cmiitkUf 
if  ike  fueii  be  noi  so,3  and  also  then  and  there  renamed  to  said  court  with  said 
writ  the  said  bond.  [^Here  copy  ike  preceding  eouni  from  the  aeieriek  io  ike 
endt  and  add  common  eouni  and  breack^  ae  ante^p.  348,  349. 


14.  Oa  a  Bail  Bond  by  the  Sheriff. 

For  that,  whereas,  heretofore,  to  wit,  on  [A;c.]  at  {lz;c],  a  certain  £•  F.  pros- 
ecuted and  caused  to  be  issued  out  of  the  Court  of  Conmum  Pleas*  of — 
county,  a  certain  writ  of  the  State  of  Ohio,  of  capias  ad  respondendum,  to  the 
then  sheriff  of  the  said  county  directed,  sealed  with  the  seal  of  said  court, 
and  duly  tested  by  the  clerk  thereof,  by  which  said  writ  the  State  of  Ohio  com- 
manded the  said  sheriff  to  take  a  certain  6.  H.,  if  he  should  be  found  in  his 
bailiwick,  and  him  safely  keep,  so  that  he  should  have  his  body  before  the 
Court  of  Common  Pleas  of  the  county  aforesaid,  on  the  first  day  of  their  then 
next  term,  to  answer  unto  the  said  E.  F.  in  a  plea  of  ,  []&c.,  according  to 
ike  writy  and  eetting  forth  the  damagee^  ^c.^  aeintke  t^nV,]  and  that  the  said 
sheriff  should  hsTC  then  there  the  said  writ,  and  which  said  writ  was,  before 
the  issuing  thereof,  as  aforesaid,  to  wit,  on  [&c.,]  indorsed  by  tbe  derk  of  said 
court,  [Here  state  the  indorsemeni  of  bail  and  amount^  4"^.,  aa  on  ike  writ.'] 
And  the  plaintiff  fiirther  avers,  <that  the  said  writ,  so  indorsed,  &c.,  as  aforesaid, 
afterwards  and  before  the  return  thereof,  to  wit,  on  [&c.3  at  the  county  afore- 
said, to  the  said  A.  B.,  then  and  there  and  continually  afterwards  until  the  return 
of  said  writ,  being  sheriff  of  the  said  county,  yrw  delivered  in  due  foim  of  law  to 
be  executed ;  by  virtue  of  which  said  writ  to  the  sheriff  of  the  county  aforesaid,  in 
form  aforesaid  directed  and  delivered,  the  said  A.  B.  afterwards  and  b^re  the 
return  thereof,  to  wit,  on  [^.]  within  his  bailiwick  took  and  arrested  the  said  G. 
II.,  at  the  county  aforesaid,  and  the  said  G.  H.  there  in  his  custody  by  virtue  of  tbe 
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writ  and  arrest,  datainod  and  kept  until  die  sud  6.  H.,  I.  J.,  and  K*  L., 
afterwards  and  before  the  retnm  oi  aaid  writ,  to  wit,  on  [&42.,3  at  the  county 
aforesaid,  by  their  certain  writing  obligatory  commonly  called  a  bail  bond, 
sealed  with  their  respective  seals  and  to  the  conrt  here  shown,  jointly  and  sev^ 
erally  acknowledged  themselyes  to  be  held  and  firmly  bound  to  the  said  A.  B., 
being  then  as  aforesaid  sheriff  of  said  county,  by  the  name  of  A.  B.,  sheriff  of 
the  county  of         ,  in  the  sum  of  dollars,  to  be  paid  to  the  said  sheriff, 

his  [^.,1  with  a  condition  to  the  said  writing  obligatory  thereunder  written, 
to  the  court  here  now  shown,  that  if  said  C.  D.  should  appear  before  the  Court 
of  Common  Pleas  of  the  said  county  of  ,  at  the  court-house  in  said 

county,  on  the  first  day  of  their  then  next  term,  or  on  the  succeeding  day,  to 

answer  to  the  said  E.  F.  in  a  plea  of ,  [Here  deecribe  the  aeiianf  drnn^ 

age$9  ^c,  as  in  the  condition  rfthe  bond^"}  then  the  said  obligation  to  be  void, 
otherwise  in  full  force  and  virtue  in  law.  And  the  said  A.  B*  in  fact  saith,  that 
the  said  G.  H.  did  not  appear  before  the  Court  of  Common  Pleas  of  the  county 
of  -.»-.  aforesaid,  at  the  court-house  in  said  county,  on  the  first  day  of  the  then 
next  term  of  said  court,  in  the  aforesaid  condition  mentioned,  nor  on  the  suc- 
ceeding day  of  said  term  in  the  condition  aforesaid  mentioned,  according  to  the 
form  and  effect  of  that  condition,  whereby  the  said  writing  obligatory  became 
forfeit;  *  by  reason  whereof  an  action  hath  accrued  to  the  said  A.  B.  to  demand 
and  have  of  the  said  defendants  herein  the  said  sum  of  [the  penalty  of  the  h€nd\ 
— ^  dollars.  Tet  the  defendants  have  not,  nor  hath  either  of  them  paid  the 
same  or  any  part  thereof;  to  the  plaintff^s  damage  — ~-  dollars;  and  therefore 
he  sues,  &c. 


15.  On  a  Bail  Bond  by  the  Assignee. 

Proceed  as  in  the  last  fbrm  to  the  asterisk^  using  the  name  of  E.  F. 
where  the  name  of  the  pbmUiff  to  the  action  occurs^  and  then  as  follows:'] 
And  whereas,  afterwards,  to  wit,  on  [&c.3  at  the  county  aforesaid,  die  said 
sum  of  money  mentioned  in  the  said  writing  obligatory,  or  any  part  hereof, 
not  being  paid  to  the  said  sheriff  of  said  county,  he  the  said  sheriff,  by  the 
name  of  A.  B.,  at  the  request  of  the  said  E.  F.,  the  plaintiff  in  the  said  suit 
and  in  this  case,  then  and  there  assigned  to  the  said  plaintiff  the  writing  obliga- 
tory aforesaid,  so  for  the  appearance  of  the  said  G.  H.  as  aforesaid,  made  by 
indorsing  the  assignment  of  the  said  sheriff  of  the  writing  obligatory  aforesaid 
on  that  writing  obligatory,  and  by  then  and  there  attesting  the  same  assignment, 
and  the  signing,  sealing  and  delivery,  under  the  hand  and  seal  of  &e  said 
sheriff,  in  the  presence  of  two  credible  witnesses,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  as  by  the  same  assignment  indorsed  on 
the  same  writing  obligatory  to  the  court  here  shown  will  appear;  by  reason  of 
which  said  premises,  according  to  the  form  of  the  statute  in  that  behalf  made 
and  provided,  an  action  hath  accrued  to  the  plaintiff  as  assignee  of  the  said 
A.  B.,  sheriff  of  said  ooimty  as  aforesaid,  to  demand  and  have  from  the  defend- 
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ante  the  said  sum  of [the  penalty  of  the  bondj  dollars.  Yet  tlie  defend- 
ants have  not,  nor  hath  either  of  them  paid  the  said  sheriff  or  the  plaintiff  the 
said  sum  of  money,  or  any  part  thereof;  to  the  plaintiff's  damage  as  assignee 
as  aforesaid  — -^  dollars ;  and  therefore  he  sues,  die. 


16.  On  Injunction  Bond, 

The  form  of  a  declaration  upon  an  injunction  bond  can  be  readily  made  out 
from  the  precedent  of  a  declaration  upon  an  appeal  bond,  ant^  p.  362.  See 
Stat.  711,  $40;    482,  $27. 


17.  On  Sheriffs s  Official  Bond  assigning  as  a  breach  an  escape  upon  a 

capias  ad  satisfaciendum.  (A) 

The  State  of  Ohio, county,  ss.     The  Stale  of  Ohio,  who  prosecutes 

this  action  for  the  use  of  A.  B.,  complains  of  C.  D.,  E.  F.,  and  G.  H.,  in  a 
plea  of  debt;  for  that,  whereas,  the  said  C.  D.,  at  the  general  election  in  the 

year ,  to  wit,  on  the  second  Tuesday  of  October,  in  the  said  year,  was 

duly  elected  sheriff  in  and  for  the  county  of aforesaid,  for  the  term  of  two 

years];  and  afterwards,  to  wit,  on  [&c.]  at  [^c.],the  said  C.  D.  received  a  com- 
mission, made  and  issued  according  to  law^  to  fill  said  ofBce  of  sheriff  of  said 
county ;  and  afterwards  and  withinten  days  after  the  said  C.  D.  received  said 
commission,  to  wit,  on  [JkcJ]  at  []&c.]],  the  defendants,  by  their  certain  writing 
obligatory,  sealed  with  their  respective  seals,  jointly  and  severally  acknowledged, 
[&c.  Here  set  forth  the  bond,  its  recitals  and  condition,  as  in  the  preceding 
forms,"]  And  the  said  State  further  avers,  that  the  Court  of  Common  Pleas  of 
said  county  was  not  in  session  at  the  time  the  said  C.  D.  received  said  com- 
mission,  nor  at  any  time  during  the  said  ten  days  next  aAer  the  said  C.  D. 
received  said  commission,  and  thereupon  and  at  the  time  of  the  making  the 
writing  obligatory  aforesaid,  by  the  defendants,  with  the  condition  aforesaid 
thereunder  written,  to  wit,  on  [&C.3  aforesaid,  at  [j&e.]  aforesaid,  the  same 
being  within  ten  days  after  the  said  C.  D.  received  said  commission  as  afore- 
said, L.  S.  and  R.  W.  then  and  there  being  the  associate  judges  of  the  Court 
of  Common  Fleas  of  said  county,  did  then  and  there  approve  of  the  said  £•  F. 
and  G.  H.,  as  sureties  of  the  said  C.  D.  in  the  premises,  and  of  the  amount  of 
tlie  said  writing  obligatory,  and  thereupon  the  said  writing  obligatory,  with  the 

{h)  The  above  form  is  made  up  without  the  aid  must  not  rely  upon  this  form  as  a  precedent  3  and 

of  any  precedent,  upon  the  statute  pointing  out  if  there  be  any  difficulty  about  proving  the  tmung 

the  mode  in  which  parties  injured  by  the  miscon-  of  a  commission  or  any  other  matter  stated  in  the 

duet  of  offieen  may  sue  on  official  boncb ;  Stat  form  tohidi,  if  pleaded,  wmid  md  bar  the  aetiam  a 

162.    Breaches  must  be  assigned  in  the  declare-  count  should  be  added  omitting  such  matter.    The 

tion,  6  Ohio  Rep.  150.    As  to  Sheriff's  bonds,  see  official  oath  of  the  sheriff  is  not  mentioned  in  the 

Stat.  856,  $  1.    The  pleader  may  be  aided,  but  abov«  form,  nor  do  I  deem  it  oeeessary. 
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condition  afiiretaid  thsraunder  written,  was  delivered  by  the  defendants  to,  and 
received  by  the  State  of  Oiiio,  as  the  official  bond  of  the  said  G.  D.,  with 
the  said  B.  F*  and  G.  H.,  his  snrsties  in  the  foemises,  and  then  and  there 
lodged  with  the  eleik  of  tile  Court  of  Common  Pleas  of  said  county.  And  the 
Stale  of  Ohio  furdier  airers,  that  the  said  A«  B«  qfterrvardSf  to  wit,  at  the 
term  of  the  Court  of  Common  Pleas  in  and  for  said  oounty,  in  the  year 
by  the  consideration  and  judgment  of  said  court,  recovered  against  one  I.  K. 
'  ■  dollara,  which  were  adjudged  to  the  said  A.  B.  in  and  by  said  court,  for 
his  daoMges  by  him  sustained,  as  well  on  occasion  of  the  not  performing  cer- 
tain promises  and  undertakings  before  then  made  by  the  said  I.  K.  unto  the 
said  A.  B.,  as  —  doUam,  his  costs,  [setHng  cut  the  judgnmU  eorreeilyt 
whether  in  assumpeU^  a»  abaw^  or  in  i^t^  fyt.'\  {%)  whereof  the  said  I.  K*  was 
convicted.  And  the  State  of  Ohio  further  saith,  that*  he  the  said  A.  B.  for 
having  execution  of  the  said  judgment,  afterwards,  to  wit,  on  [p^*]  in  the  year 
[^c],  [the  teste  of  the  capias  ad  satisfaciendum,^  sued  and  prosecuted  out  of 
the  court  aforesaid,  a  certain  writ  c^led  a  capias  ad  satirfaciendwnj  upon  the 
said  judgment  against  the  said  1.  K.  directed  to  the  sheriff,  [&c.]  by  which 
said  writ  the  State  of  Ohio  commanded  the  said  sheriff  that  he  should  take  the 
said  I.  K.,  if  he  could  be  found  in  his  bailiwick,  and  him  safely  keep,  [here 
pursue  the  terms  of  the  writ,']  which  said  writ  afterwards  and  before  the  de- 
livery thereof  to  the  said  sheriff,  to  be  executed  as  is  hereafter  mentioned,  to 
wit,  on  [A;c.]  at  [dec],  was  duly  indorsed  with  the  exact  amount  of  the  debt, 
damages  and  costs,  for  which  judgment  was  entered,  &c.,(/)  to  wit:  [as  on 
the  writJ}  And  which  said  writ  sp  indorsed  as  aforesaid,  afterwards  and 
before  the  said  return  thereof,  to  wit,  on  [&c.,  any  day  about  the  time  when 
the  writ  was  delivered  to  the  sheriff,']  at  [&C.3,  was  delivered  to  the  said 
C.  D.,  to  be  executed  in  due  form  of  law;  who  then  there  and  from  thenceforth 
until  the  return  day  of  said  writ  was  sheriff  of  said  county,  and  his  said  term 
of  office  as  sheriff  of  two  years  as  aforesaid,  under  and  by  virtue  of  his  said 
election  on  the  second  Tuesday  of  October  in  tlie  year  ,  continued  and 
remained  unexpired  when  the  said  writ  was  delivered  as  aforesaid  to  the  said 
C.  D.,  to  be  executed  as  aforesaid,  and  from  thenceforth  until  the  return  of  said 
writ;  by  virtue  of  which  said  writ  the  said  CD.  so  being  and  continuing 
under  his  said  unexpired  term  sheriff  as  aforesaid,  afterwards  and  before  the 
said  return  of  the  said  writ,  to  wit,  on  [Ac]  last  aforesaid,  and  within  tho 
bailiwick  of  the  said  sheriff,  to  wit,  at  [&C.3  took  and  arrested  the  said  I.  K. 
by  his  body,  and  then  and  there  by  virtue  of  the  said  writ  had  and  detained 
him  in  his  custody,  in  execution  for  the  said  sum  of —-^-' dollars,  [or,  ''for  the 

(i)  There  is  no  occasion  to  refer  to  the  record  elude  proui  paiet  per  recordutn;  so  that  a  mistake 

by  a  praiU  paUi  per  recardum.    For  whcr«  a  in  stating  the  teiro  will  not  subject  the  plaintiflT  to 

■latier  of  record  is  only  insisted  upon  by  way  of  the  eonseqoences  of  a  variance.    10  Eag.  C.  L. 

tndacement,  and  not  as  the  very  foundation  of  the  Rep.  4}  2  Chit.  PI.  8  Am.  ed.  417,  n. 
actioo,  the  party  insisting  upon  it  need  not  con-       {J)  Slat  470,  $  3. 
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damages  and  costis  aforesaid,"]  and  kept  and  detained  him  in  his  ciutody  from 
thence  until  the  said  C.  D.  so  being  and  continuing  under  his  said  unexpired 
term  sheriff  as  aforesaid,  afterwards,  to  wit,  on  {jSic."]  Ia3t  afofesaid,  at  [A^c] 
aforesaid,  without  the  leave  or  license,  and  against  the  will  of  the  said  A.  B. 
suffered  and  permitted  the  said  I.  K*  to  eaci^pe  and  go  at  lai^,  and  the  said 
I.  K.  did  then  and  there  escape  and  go  at  large,  wheresoeyer  he  would,  out  of 
tlie  custody  of  him  the  said  C.  D.,  he,  the  eaid  G.  D.,  so  then  being  and  con- 
tinuing under  his  said  unexpired  term  sheriff  as  aforesaid;  and  the  said  sum  of 
^—  dollars  in  said  writ  and  the  indorsement  thereon  mentioned  as  aforesaid, 
being  then  and  still  wholly  unpaid  and  unsatisfied  to  the  said  A.  B.,  to  wit,  at 
[&C.3 ;  and  thereupon  for  and  on  account  of  the  said  misconduct  of  the  said 
€.  D.  as  sheriff  as  aforesaid,  in  permitting  and  suffering  the  said  I.  K.  to 
escape  and  go  at  large  as  aforesaid,  the  said  A.  B.  afterwards,  to  wit,  on  [&c.] 
at  [&c.],  commenced  and  prosecuted  an  action  on  the  case  against  the  said 
C.  D.  in  the  Court  of  Common  Pleas  of  said  county,  to  recover  his  reasonable 
damages  sustained  by  him  for  permitting  and  suffering  tlie  said  I.  K.  to  escape 
as  aforesaid ;  and  such  proceedings  were  had  in  said  action,  that  the  said  A.  B. 
afterwards,  to  wit,  at  the  -— —  term  of  said  court,  in  the  year ,  by  the  con- 
sideration and  judgment  of  said  court,  recovered  against  the  said  C.  D.  the  sum 
of  dollars,  which  were  adjudged  to  the  said  A.  fi.  in  and  by  tlie  said 
court  for  his  damages  by  him  sustained  for  the  misconduct  of  the  said  C,  D. 
as  sheriff  as  aforesaid,  in  permitting  and  suffering  the  said  I.  K.  to  escape  and 

go  at  large  as  aforesaid,  and  also dollars  his  costs,  &c.,  as  by  the  record 

and  proceedings  of  said  court  will  more  fully  and  at  Izrge  appear,  and  which 
said  judgment  last  mentioned  also  remains  wholly  unpaid  and  unsatisfied  to  the 
said  A.  B.,  to  wit,  at  [&c«]]*  ^^  ^^  which  said  premises  the  said  E.  F.  and  6.  H. 
afterwards  and  before  the  commencement  of  this  suit,  to  wit,  on  [&c.]  at  [|&c.]], 
had  notice  and  were  then  and  there  requested  by  the  said  A.  B.  to  pay  the  said 
last  mentioned  damages,  &c.,  so  recovered  by  the  plaintiff,  which  they  and 
each  of  them  refused  to  do.  And  so  the  State  of  Ohio  in  fact  says,  that  the 
said  C.  D.  did  not  faithfully  discharge  the  duties  of  his  said  office  of  sheriff 
during  his  term  of  office  aforesaid,  [negaiiving  the  condition  of  the  bond,'] 
and  that  the  said  A.  B.,  for  whose  use  this  suit  is  brought,  hath  been  injured 
as  aforesaid  by  the  misconduct  of  the  said  CD.;  whereby  an  action  hatli  ac- 
crued to  the  State  of  Ohio  to  demand  and  have  of  and  from  the  defendants  to 

this  suit  the  said  sum  of  [penalty  of  bond} dollars ;  yet  the  defendants 

have  not,  nor  hath  either  of  them  paid  the  same  or  any  part  thereof,  to  the 

damage  of  the  State  of  Ohio  of dollars;  and  thereupon  the  said  State  sues, 

&c.  And  the  said  State  of  Ohio,  who  sues  as  aforesaid,  brings  into  court  here 
a  copy  of  the  aforesaid  writing  obligatory,  with  a  copy  of  the  aforesaid  condi- 
tion Uiereof  underwritten,  which  are  duly  certified  by  S«  S.,  tlie  clerk  of  the 
Court  of  Common  Pleas  of  said  county,  to  be  true  copies  of  the  said  writing 
obligatory  and  condition  lodged  with  and  held  by  him. 


DEGLARATIOIfS  IN  DEBT.  971 

Bondb  ^Eseeulon. 

Second  County  (emitting  averments  as  to  the  election^  the  issuing  of  a  com- 

mission^  and  the  fqfproval  of  the  bond. 

Also,  for  that,  whereas,  the  said  C.  D.,  to  qualify  himself  for  the  office  of 
sheriff  in  and  for  said  county,  under  the  statute  in  such  case  made  and  provided, 
for  the  term  of  two  years  next  aAer  the  secbnd  Tuesday  of  October,  ia  the  year 
,  and  until  his  successor  should  be  chosen  and  duly  qualified,  made  and 
executed  his  other  official  bond,  with  the  said  E.  F.  and-G.  H.  as  his  securi- 
ties, and  thereby  heretofore,  to  wit,  on  [&c.,  date  of  bond]  at  [&c.],  they  the 
said  defendants  by  the  their  said  writing  obligatory,  commonly  called  an  official 
bond,  sealed  with  their  respective  seals,  [setting  forth  the  bond  and  its  eondiiion 
as  in  the  preceding  fornix  and  then  proceed  as  follows:']  and  which  said  wri- 
ting obligatory,  with  the  condition  aforesaid  thereunder  written,  was  then  and 
there  received  by  the  State  of  Ohio  as  the  official  bond  of  the  said  C.  D.  as 
sheriff  as  aforesaid,  with  the  said  £•  F.  and  G.  H.  his  sureties  in  the  premises, 
and  then  and  there  lodged  with  the  clerk  of  the  Court  of  Common  Fleas  of  said 
county  by  the  defendants ;  and  thereupon  the  smd  C.  D.  then  and  from  thence- 
forth, until  and  at  and  after  the  misconduct  of  the  said  CD.  as  sheriff  of 
the  county  aforesaid,  hereinafter  complained  of,  took  upon  himself  to  dis- 
charge, and  was  then  and  there  sheriff  of  said  county,  to  wit,  for  the  term  of 
two  years,  computed  next  after  the  second  Tuesday  of  October,  in  the  year 

,  and  untU  his  successor  was  thereafter  elected  and  qualified.     And  the 

State  of  Ohio,  for  the  use  of  the  said  A.  B.,  avers,  that  the  said  C.  D.  did  not 
faithfully  discharge  his  duties  as  said  sheriff  of  said  county,  during  his  said 
term  of  office,  [negativing  the  condition  of  the  bond,]  in  this,  to  wit,  that 
[Here  set  forth  the  judgment  o/*  A.  B.,  execution^  escape^  action  for  the  esc€tpe 
and  judgment,  and  profert,  ^c,  as  in  the  preceding  form;  inserting,  how- 
ever, at  the  asterisk,  ^  the  facts  be  so,  the  following:] 

—That  the  said  A.  B.,  on  [k^J]  at  the  county  aforesaid,  made  application 
to  one  R.  S.  then  and  there  one  of  the  associate  judges  of  the  Court  of  Com- 
mon Pleas  of  said  county,  to  order  a  capias  ad  satisfaciendum  to  issue  against 
the  said  I.  K.  upon  said  judgment,  and  thereupon  such  proceedings  were  had 
by  and  before  said  judge,  that  the  said  judge  was  then  and  there  satisfied  by  the 
affidavit  of  the  said  A.  B.  and  other  testimony  then  and  there  presented  by  the 
said  A.  B.  to  the  said  judge  upon  the  hearing  of  said  application,  that  [Here 
state  the  partictdar  in  the  qffidavit  which  authorised  the  issuing  <f  the  capias  ; 
See  Stat.,  647  to  649 ;]  and  the  said  judge  then  and  there  ordered  a  capias  ad 
satisfaciendum  to  issue  in  favor  of  the  said  A.  B.  against  the  said  I.  K.  upon 
said  judgment;  and  in  pursuance  of  said  order-^ 

Sec.   Vni.      EXECTTTORS. 

See  commencement  and  conclusion,  190, 191, 193.]     What  has  already  been 
said  in  relation  to  common  counts,  &c.,  in  debt,  by  and  against  administrators, 
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aDte»  p.  349,  is  equally  applicable  to  executors,  by  subsiitutiog  executor  for 
administrator.  The  profert  of  the  Letters  testamentary  should  be  added  as 
directed,  ante,  190,  191.  See  Forma  in  Assumpnit^  uale^p.  271  to  274;  249 
to  251;  311. 

SbC.   IX.      EXTORTION — RJBFERENCES  TO  FORKS. 

Actions  of  this  nature  so  seldom  occur,  that  it  is  not  deemed  necessary  to 
incorporate  any  forms  into  this  work.  See  FormSy  2  CfiU.  PLj  8  Am,  Ed,, 
501  to  504  \  ^M.St  Sel.,  220. 

Sec.   X.      HIGHWAYS*— OBSTR17CTXNO. 

For  Penalty^  by  Supervisor  of  Highways^^for  Obstructing, 

Court  of  Common  Pleas  of—  County, 

Of  the  term  of         ,  in  the  year  of  our  L<»d,          ; 
The  State  of  Ohio,  -i—  county,  ss.    A.  B.,  supervisor  of  roads  and  high- 
ways in  and  for  district  No.  — ,  in  the  township  of    ■    ,  in  said  county  of » 

comj^ains  of  C.  D.  in  a  plea  of  debt.  For  that  the  said  G.  D.,  on  (]&c.3  and 
at  and  in  said  road  district  No.  — -» in  the  township  and  county  aforesaid^  (he 
the  said  plaintiff  then  and  there  being  supervisor  thereof,)  and  in  a  certain 
public  highway  theretofore"  and  then  remaining  authorized  by  the  laws  of  this 
State,  there  situate  in  said  district  and  passing  through  the  same,  leading  from 
■  to  »  unlawfully  and  injuriously  did  \Here  state  the  nature  of  the 
obstruetioHf  as  thus:  erect  a  rail  fence  upon  and  across  said  highway,  of  the 
height  of  four  feet,  and  of  the  length  of  thirty  feet:]  and  thereby  the  defend- 
ant then  and  there  at  and  within  said  district,  and  w4iilst  the  plaintiff  was 
supervisor  thereof  as  aforesaid,  did  obstruct  said  public  highway  and  [the  same 
rail  fence  so  erected]  upon  and  across  the  highway  aforesaid,  at  and  within  the 
district  aforesaid,  from  the  day  and  year  aforesaid  until  the  '  '  ,  (the  said  plain- 
tiff  during  all  that  time  then  and  there  being  the  supervisor  of  said  district,)  he 
,  the  said  defendant  unlawfully  did  continue,  and  suffer  to  remain  and  obetnict 
said  highway,  to  the  inconvenience  of  travelers,  who  could  not  pass  and  repass, 
and  ride  with  their  horses,  wagons  and  other  vehicles,  upon  and  through  the 
same  highway  at  and  in  said  district,  as  they  were  wont  and  ought  to  do,  with- 
out great  inconvenience ;  to  the  great  nuisance  of  travelers  and  contrary  to  the 
statute  in  such  case  made  and  provided;  whereby  and  by  force  of  the  said 
statute,  an  action  hath  accrued  to  the  plaintiff  as  supervisor  as  aforesaid  to  de- 
mand and  have  from  the  defendant  the  sum  of  twenty  dollars ;  yet  the  defend- 
ant hath  not  paid  the  same  or  any  part  thereof;  and  therefore  the  plaintiff,  as 
supervisor  as  aforesaid,  sues,  iic. 
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Sec.  XI.    LANi»«ORD  and  tenant.  (A:) 


1.  Debt  for  J2en^  o»  a  Demise  under  Sea/,  no^  showing  the  Indenture 

specially,  (l) 

For  that,  whereas,  the  plaintifT  heretofore,  to  wit,  on  [date  oflease^  at  [&c.], 
demised  to  the  defendant  a  certain  messuage  and  premises,  with  tlie  appurte- 
nances, to  have  and  to  hold  the  same  to  the  defendant  for  the  term  of  -»— - 

years  from  the  —  day  of ,  a.  d.  —  thence  next  ensuing,  and  fully  to 

be  complete  and  ended,  yielding  and  paying  therefor  during  the  said  term  to  the 

plaintiff  the  yearly  rent  of dollars,  on  |^&c.,  stating  the  days  ofpaymefU^ 

by  virtue  of  which  said  demise,  the  defendant  entered  into  the  said  demised 
premises,  with  the  appurtenances,  and  was  possessed  thereof  from  thenceforth 

until  and  upon  the day  of     ■    ,  a.  d. ,  when  a  large  sum  of  money, 

to  wit,  the  sum  of  ■  dollars,  of  the  rent  aforesaid,  for  [one  year]  of  the  said 
term,  ending  on  the  day  and  year  last  aforesaid,  and  then  last  elapsed, 
was  due  and  payable  from  the  defendant  to  the  plaintiff,  to  wit,  at  [&c.],  whereby 
an  action  hatli  accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the 
defendant  the  said  sum  of  '  '  dollars,  being  the  said  sum  last  mentioned, 
yet  the  defendant  (although  of\en  requested  ao  to  do)  hatli  not  paid  the  same  or 
any  part  thereof;  to  the  damage  of  the  plaintiff  of -——  dollars;  and  therefore 
he  brings  his  suit,  &c. 


%  On  a  Parol  Demise  against  an  Assignee. 

Commencement  as  ante.,  p.  181  to  188.]  For  that,  whereas,  the  i^ainliff 
heretofore,  to  wit,  on  [dec]  at  the  county  aforesaid,  did  demise  and  let  nnto 
one  M.  L.  a  certain  messuage  and  premises,  situate  [&c.]  for  and  during  the 
full  end  and  term  of  [d&c]  at  and  under  the  yearly  rent  of .—  dollars,  to  be 


{k)  Wbere  there  is  a  lease  under  seal,  the  les-  to  the  fonn  in  covraant    In  declarinj"^  in  debt  for 

sor,  or  bis  assignee  or  personal  representatives,  use  and  oecupaHoMj  proceed  as  in  the  Form  1,  atUe, 

may  natatain  coventad  or  debt  for  rent  against  the  348, 949,  slating  the  demand  for  use  and  oecnpa- 

lessee,  his  assignee  or  peisonal  representaUves.  tion  as  in  the  Fonn  2,  ante,  293.    Thai  debt  lies 

See  1  Chit  Plead.  125  to  133;  aide,  48  to  53.  for  use  and  occupation,  6  T.  R.  62,  and  note;  5 

Wbere  the  landlord  has  accepted  rent  from  the  Taunt.  25;  3  M.  &  Sel.  380.    Debt  does  not  lie 

assignee  of  the  lessee,  he  cannot  maintain  debt  for  non-repairs,  dtc. 

against  the  lessee.  1  Saund.  241,  note  5.  Where  (/)  See  n^ra,  observations.  This  is  an  anon- 
ihe  demise  is  not  under  seal,  the  landlord  may  aloos  form.  It  applies  to  a  lease  under  seal,  ex- 
sustain  asMumpeit  or  debt  for  rent.  In  debt  on  a  cept  in  the  case  of  a  demise  of  incorporeal  hered- 
Kease  under  seal,  the  declaration  may  be  founded  itaments ;  it  will  be  observed,  the  lease  is  not  set 
specially  on  the  lease,  setting  out  the  habmdam,  out.  See  I  Saund.  276,  n.  1 ,  202, 325,  n.  4;  2  id. 
reddendum,  and  covenant,  with  a  pro/ert,  as  in  297,  n.  I;  Atty  v.  Parish,  I  NewR.  104, 109.  The 
covenant  (see  the  form,  post,  in  "  Covenant "),  or  lease  may  yet  be  given  in  evidence  to  support  the 
ui  the  following  form.  Debt  on  a  lease  against  demand  at  the  trial,  if  the  demise  b«  denied  by  the 
he  assignee,  for  rent,  nMy  be  sinilar  in  substance  plea. 
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therefore  paid  to  the  plaintiff  by  the  said  M.  L.  and  his  assigns,  qnarterly,  by 
even  and  equal  proportions ;  by  virtue  of  which  demise,  the  said  M.  L.  afWr 
the  making  thereof,  to  wit,  on  [&c.]  at  [^c.],  entered  into  the  said  messuage 
and  premises  so  demised  as  aforesaid,  and  was  possessed  thereof.  And  the 
plaintiff  saith,  that  the  said  M.  being  so  possessed  of  the  said  messnage  and 
premises,  afterwards,  to  wit,  on  Q&c.,  the  day  of  the  asstgnmentj  or  if  thai 
were  by  parol^  some  day  before  the  commencement  of  the  ntit']  at  the  coun^ 
aforesaid,  during  the  continuance  of  the  said  demise,  all  the  estate  and  right 
whatsoever  of  the  said  M.  in  and  to  the  said  demised  messuage  and  premises, 
by  assignment  thereof  then  and  there  legally  made,  came  to,  and  vested  in  the 
defendant;  by  virtue  whereof  the  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  county  aforesaid,,  entered  into  the  said  messuage  and 
premises  so  demised  as  aforesaid,  and  was  thereof  possessed  and  so  continued 

until  the [the  day  the  last  rent  sued  for  became  due]  day  of  [&c.]  to  wit, 

at  the  county  aforesaid.  And  the  plaintiff  saith,  that  the  defendant  being  so 
possessed  of  said  messuage  and  premises,  to  wit,  on  tlie  day  and  year  aforesaid, 
at  the  county  aforesaid,  the  sum  of  dollars  of  the  said  rent  so  reserved  as 

aforesaid  for  —  of  the  said  demise,  ending  on  the  day  and  year  last  aforesaid, 
became  and  still  is  in  arrear  and  due  to  the  plaintiff  from  the  defendant; 
whereby  an  action  hath  accrued,  [&c.,  as  in  preceding  forma,'} 


3.  Against  a  Tenant  by  Sufferance. 

Jlfier  stating  the  defendant's  original  title  as  in  any  of  the  preceding  or 
subsequent  forms,  say,}  By  virtue  whereof  the  said  defendant  entered  into  the 
said  premises  with  the  appurtenances  so  as  aforesaid  demised,  and  was  thereof 
possessed,  and  so  continued  from  thence  until  the  end  and  expiration  of  the 
said  term  so  demised  as  aforesaid ;  and  the  said  plaintiff  further  saith,  that  the 
said  defendant  always  from  the  end  and  expiration  of  the  said  demise  to  the  (m) 
— —  day  of ,  in  the  year ,  continued  in  the  possession,  use  and  occu- 
pation of  the  said  premises  so  demised,  with  the  appurtenances  as  tenant  to  the 
said  plaintiff,  by  the  permission  and  sufferance  of  the  said  plaintiff,  to  wit,  at 
the  county  aforesaid,  whereby  the  said  defendant  aflerwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  county  aforesaid,  became  liable  to  pay,  and  ought 
to  have  paid  to  the  said  plaintiff  the  sum  of  ,  for  — —  rent  of  the  same, 
and  that  the  same  is  still  in  arrear,  unpaid  and  due  to  the  said  plaintiff,  whereby 
an  action,  [&c.,  as  in  tfie  last  precedent.  Add  count  in  debt  for  use  and  occu- 
pation.} 

4.  Lessor  vs.  Lessee^  on  a  Lease  under  seal. 

For  that,  whereas,  by  a  certain  indenture  of  lease,  made  on  the  —  day  of , 

in  the  year ,  at  the  county  aforesaid,  between  the  said  plaintiff  of  the  one 

(m)  Tbe  day  on  wLich  Uie  last  real  sued  fot  became  due. 
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part*  and  the  said  defendant  of  the  other  part,  (which  said  indenture,  sealed 
with  the  seal  of  the  said  defendant*  the  said  plaintiff  now  brings  into  court,  the 
date  whereof  is  the  day  and  year  aforesaid,)  the  said  plaintiff,  for  the  considerar 
.tions  therein  mentioned,  did  demise,  lease  and  to  farm  let,  unto  the  said  defend- 
ant all  that,  [i&c«,  recite  the  demi$e  and  reddendum^  by  virtue  of  which  said 
indenture  of  lease,  and  the  demise  thereby  made,  he  the  said  defendant,  to  wit, 
on  C^O  entered  into  all  and  singular  the  said  demised  premises,  with  the 
appurtenances,  and  became  and  was,  and  still  is  thereof  possessed  for  the  said 
term  so  to  him  thereof  demised  as  aforesaid;  and  the  said  plaintiff  in  fact  says, 

that  the  sum  of of  the  aforesaid  yearly  rent,  for  one  year  of  tlie  said  term, 

ending  on  the day  of——,  to  wit,  at  the  counQr  aforesaid,  became  due 

and  owing  from  the  said  defendant  to  the  said  plaintiff,  and  still  is  in  arrear  and 
unpaid  to  him  the  said  plaintiff,  to  wit,  at  tlie  county  aforesaid,  whereby  an 
action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  the 
said  defendant  the  said  sum  of  ^—  dollars.    Yet,  [^c] 


6.  Devisee  of  a  Grantee  of  a  Reversion^  against  Lessee  of  a  Tenant  by 

the  courtesy. 

For  that,  whereas,  one  C.  G.  being  seized  in  his  demesne  as  of  fee  of  and 
in  the  reversion  of  a  certain  messuage,  [&«•]  immediately  expectant  aAer  tlie 
death  of  G.  G.  his  father,  who  was  seized  of  the  said  messuage  as  of  a  freehold, 
as  a  tenant  thereof  by  the  courtesy,  and  the  said  C.  being  so  seized  of  the  re- 
version of  the  said  messuage,  with  [&c.]  the  said  C.  afterwards,  to  wit,  on 
Q&c]  by  his  certain  indenture,  made  [^c,  m  before,']  to  have  and  to  hold  the 
said  messuage,  with  [^c]  to  the  said  J.  L.  his  executors,  [^c]  from  and  im- 
mediately after  the  death  and  decease  of  the  said  G.  G.  father  of  the  said  0. 
unto  the  full  end  and  term  of,  {jkCf"]  yielding  and  paying,  [&c.]  as  by  the  said 
indenture,  [&c.]  by  virtue  of  which  demise  the  said  J.  was  possessed  of  the 
interest  of  the  said  term,  after  the  death  of  the  said  G«  and  the  said  J.  being  so 
possessed  as  aforesaid  of  the  interest  of  the  said  term,  and  the  said  C.  being  so 
seized  of  the  reversion  thereof  expectant  after  the  death  of  the  said  G.  he  the 
said  C.  afterwards,  to  wit,  on  \jSlg,']  by  his  certain  indenture  of  bargain  and 
sale,  duly  executed,  acknowledged  and  recorded  as  the  law  directs,  made  be- 
tween the  said  C.  by  the  name  of  [^c]  of  the  one  part,  and  K.  K.  by  the 
name  of  [^.]  of  the  other  part,  (which  said  other  part,  sealed  with  the  seal  of 
the  said  C.  whose  date  is  the  day  and  year  last  aforesaid,  the  said  plaintiff 
now  brings  here  into  court,)  he  the  said  C.  for  and  in  consideration  of  the  sum 
of  i  to  the  said  G.  in  hand  paid  by  the  said  K.  at  or  before  the  sealing  and 
delivery  of  the  same  indenture,  gave,  granted,  bargained,  sold,  enfeoffed  and 
confirmed,  to  the  said  K.  his  heirs  and  assigns,  forever,  the  said  messuage, 
with  l^&c,  state  the  deed^  by  virtue  of  which  said  bargain  and  sale  he  the  said 
K.  became  seized  of  the  reversion  of  the  said  messuage,  with  [&c.],  and  he 
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the  said  K«  beiag  so  seized  of  the  rerersioa  of  the  said  messuage,  with  [4ec.{] 
and  the  said  J.  L.  being  so  possessed  of  the  iotecest  of  the  term  aforesaid,  he 
the  said  K.  afterwards,  to  wil,  on  [jSie,']  at  the  eoonty  aforesaid,  made  his  last 
will  and  testament  in  writing,  and  thereby  witted,  devised  and  baqooaliied  the 
said  messuage,  with  £&c.]  to  the  said  plaintiff  by  the  name  of  P.  K*  her  h&xa 
and  assigns  forever,  and  afterwards  the  said  K*  died,  at  the  coonty  aforesaid, 
seized  of  such  of  his  estate  therein,  and  his  said  last  will  aad  testament  was 
afterwards,  to  wit,  on  [&c.]  at  £&e.],  daly  proved  and  admitted  to  piobi^  by 
and  before  the  Court  of  Common  Pleas  oC  the  county  of  ,  and  then  and 
there  by  order  of  said  court  duly  recorded;  and  afterwards  aad  after  the  decease 
of  said  K.  she  the  said  plaintiff  claimed  the  feversion  of  the  said  messuage 
[&C.3  with  [^.j,  and  was  there<^  seized  by  virtue  of  the  devise  and  bequest 
aforesaid ;  and  the  said  plaintiff  being  so  seised  of  the  reversioD  aforesaid,  and 
the  said  J.  being  so  possessed  of  the  interest  of  his  said  term,  he  the  said  J. 
afterwards,  at  the  county  aforesaid,  assigned  all  his  interest  of  the  said  term  in 
the  messuage,  [jSlc,"]  with  [^.],  to  the  said  defendant,  by  virtue  of  which 
assignment  the  said  defendant  was  possessed  of  the  interest  of  the  said  term  of 
and  in  the  said  messuage,  [^c]  with  [^.],  and  the  said  defendant  being  so 
possessed  of  the  interest  of  the  said  term  of  and  in  the  said  messuage^,  [&e.] 
with  [^.],  and  the  said  plaintiff  being  so  seized  of  the  reversion  aforesaid,  the 
said  G,  G.  afterwards,  to  wit,  on  [6lc.]  at  the  county  aforesaid  departed  this 
life,  after  whose  death  the  said  defendant  entered  into  the  said  messuage,  [jkc  ] 
and  was  thereof  possessed,  by  virtue  of  the  demise  and  assignment  aforesaid; 
and  the  said  defendant  being  so  possessed  thereof,  and  the  said  plaintiff  being 
so  seized  of  the  reversion  of  the  said  messuage,  [^.^  the  sum  of  — —  of  the 
rent  aforesaid,  for  ^  '  years,  ending  on  [^0  was  in  arrear  to  the  said  plain- 
tiff, and  is  yet  unpaid,  whereby  an  action  accrued  to  the  said  plaintiff  to  demand 
and  have  of  the  said  defendant  tlie  said  sum  of  money  last  mentioned; 
yet,  [Ac.] 


6.  Against  an  Administraior  for  Rent  accruing  in  his  aum  time. 

For  that,  whereas,  the  said  plaintiff,  on  the    1      day  of  ,  in  the  year 

-,  by  his  indenture  bearing  dale  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  made  between  the  said  ^daintiff,  by  the  name  of  [jSicJ]  of  the  one 
part,  and  the  said  R.  in  his  lifetime,  of  the  other  part,  one  part  whereof,  sealed 
with  the  seal  of  the  said  R.  in  his  lifetime,  and  duly  executed,  acknowledged 
and  recorded,  as  the  law  directs,  the  said  plaintiff  brings  here  into  this  court, 
the  date  whereof  is  the  same  day  and  year  aforesaid,  demised  to  the  said  R.  in 
his  lifetime,  the  said  messuage,  with  the  appurtenances,  together  with  all  £&e.3 
to  have  and  to  hold  [&c.,  recite  the  demise  and  reddendum,']  by  virtne  of  which 
demise,  the  said  JSL  in  his  lifetime,  afterwards,  fo  wit,  on  [Ac.]  entered  into  the 
said  messuage,  and  was  thereof  possessed,  and  being  so  thereof  poeasssedt  the 
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said  R.  afterwards,  to  wit,  on  [&C.3  at  the  county  aforesaid,  died  intestate  as 
aforesaid,  possessed  of  the  said  premises,  after  which  decease  of  the  said*  R., 
to  wit,  on  l^&c,]  administration  of  all  and  singular  the  goods  and  chattels, 
rights  and  credits,  which  were  of  the  said  R.  at  the  time  of  his  death,  was,  by 
the  coort  of  {Jic,]  of  the  county  aforesaid,  in  due  form  granted  to  the  said 
defendant,  to  wit,  at  the  county  aforesaid ;  and  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  said  defendant  entered  into  the  said  premises  as 
aforesaid,  and  was  thereof  possessed  by  virtue  of  the  administration  aforesaid ; 
and  the  said  plaintiff  in  fiict  says,  that  the  said  sum  of  ,  being  one  year's 
rent,  ending  after  the  death  of  the  said  R.,  and  after  the  granting  of  the  admin- 
tration,  and  entry  of  the  said  defendant,  to  wit,  on  [&c.]  was  and  still  is  in 
arrear  and  unpaid  to  the  said  plaintiff,  whereby  an  action  hath  accrued  to  the 
said  plaintiff  to  demand  and  haye  of  the  said  defendant  the  said  sum  of  money 
last  mentioned.    Yet,  [Ac.'] 

Sec*  XXL    promissort  notes  and  single  bills. 

1.  Payee  of  Note  against  Maker. 

For  that,  whereas,  the  defendant,  on  the  -^—  day  of  -     ■,  a«  d.  , 

made  his  certain  promissory  note,  in  writing,  and  delivered  the  same  to  the 
plaintiff,  and  thereby  promised  (m)  to  pay  to  the  said  plaintiff  -.^—  dollars,  value 
received^  two  months  after  the  date  thereof,  which  period  hath  now  elapsed ; 
and  by  reason  of  the  said  sum  of  — —  dollars  being  unpaid,  an  action  hath 
accrued  to  the  plaintiff  to  demand  the  same  of  the  defendant.  [oSdd  common 
countf  as  antes  348.] 

2.  On  a  Single  Bill  or  Sealed  Note. 

Commencement  as  ante^p.  181  to  188.]  For  that,  whereas,  the  defendant, 
on  []&c.3  at  Q^*]«  ^7  ^^^  certain  writing  obligatory,  commonly  called  a  single 
bill,  sealed  with  his  seal,  and  now  here  to  the  court  shewn,  the  date  whereof 
is  the  day  and  year  aforesaid,  (n)  bound  himself  to  pay  to  the  plaintiff  — — 

dollars,  months  after  the  date  thereof,  which  period  hath  now  elapsed ; 

whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and  have  of  the 
defendant  said  sum  of  money ;  yet  the  defendant  hath  not  paid  the  same  or 
any  part  thereof;  to  the  plaintiff's  damage    ■'     dollars ;  therefore  he  sues,  ^c. 

{m)  Descriptive  of  note.    Ace.  2  Chit.  PI.  388;  passim ;  2  Chit  PI.  8  Am.  od.  487,  fonn  in  Gem- 

1  Chit.  Prec  484.    "  Ag^reed  "  is  the  proper  word,  mon  Pleasj  4  East,  447. 

in  debt,  npon  an*  implied  promise,  dtc.;  see  attU^  Where  a  sealed  instrument  is  declared  upon,  and 

949,  D.  described  as  such,  or  a  word  of  art  used  which 

(»)  The  date  is  here  stated  because  the  ibrm  is  imports  that  it  is  sealed,  such  as ''  writnif  obligato- 

upon  a  single  bill  payable  a  certain  number  of  ry"  **  deed,''  or  **  indenture,"  a  delivery  is  never 

months  aAer  date,  otherwise  it  would  not  be  in-  averred;  (1  Saund.  291  n.  1);  and  the  sealing  and 

serted ;  and  even  in  such  case  it  is  not  necessary,  delivery,  without  an  averment  thereof,  will  be  im- 

See  note,  whU,  p.  806,  n.  (n);  1  Chit.  Prec.  434,  et  plied.    1  Saund.  291, 0.  (I). 

48 
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3.  Indorsee  against  the  Maker  of  a  Single  Bill. 

Commeneementj  ante^  181  to  188.]  For  that,  whereas,  the  defendant,  on 
[&c.]  at  [&c.],  by  his  certain  writing  obligatory,  commonly  called  a  single  bill, 
sealed  with  his  seal,  and  to  the  court  here  now  shewn,  bound  himself  to  pay 

unto  one  E.  F.,  or  [order,  or  assigns,  according  to  the  biH,"]  the  sum  of 

dollars,  ——  months  after  the  date  thereof,  which  period  hath  now  elapsed ; 
and  the  said  E.  F.  then  and  there  indorsed  the  said  single  bill  [to  one  6.  H. 
who  then  and  there  indorsed  the  same]  to  the  plaintiff;  whereof  the  defendant 
then  and  there  had  notice ;  [and  in  consideration  of  ^e  premises,  the  defend- 
ant then  and  there  agreed  to  pay  the  amount  of  the  said  single  bill  to  the  plain- 
tiff, according  to  the  tenor  and  effect  thereof,^  whereby  an  action  hath  accrued 
to  the  plaintiff  to  demand  and  have  from  the  defendant  the  said  sum  of  ^-^ 
dollars;^ yet  the  defendant  hath  not  paid  the  same,  or  any  part  thereof,  to  the 
plaintiff's  damage  — —  dollars ;  and  thereupon  he  sues,  &c. 

4.  On  a  Single  BUI  payable  by  Installments. 

For  that,  whereas,  the  defendant,  on  [&c.]  at  [&c.],  by  his  certain  writing 
obligatory,  commonly  called  a  single  bill,  sealed  with  his  seal,  and  to  the  court 
here  now  shewn,  bound  himself  to  pay  unto  the  plaintiff  by  the  name  of—-* 
or  order,  the  sum  of  ■  ■  dollars  in  manner  following,  that  is  to  say,  the  sum 
of  — —  dollars  on  the  [Slc."]*  and  the  further  sum  of  — -»  dollars  on  the  [&c.] 
all  which«periods  have  now  respectively 'elapsed;  whereby  an  acti(m  hath 
accrued  to  the  plaintiff  to  demand  and  have  from  the  defendant  the  said  sum  of 
money  above  first  mentioned ;  yet  the  defendant  hath  not  paid  the  same,  or 
any  of  said  several  sums  of  money,  or  either  of  them,  or  any  part  thereof;  to 
the  plaintiff's  damage     ■      dollars;  and  thereupon  he  sues,  dz^c.     ^ 

Sec.   XIII.      JUDGMENTS,   RECORDS,  &C. 

\.  On  a  Judgment  (p) 

Commeneement^  arUt^p.  181  /o  188.]  For  that,  whereas,  the  plaintiff,  by 
the  consideration  and  judgment  of  the  [court  of,  describe  the  court  as  in  the 

(p)  As  to  jadgments  of  sister  States,  see  Const.  473;  6  Wend.  447;  6  Pick.  232;  10  Ohio  Rep.  100; 

U.  8.  Art  lY,  $  1)  Law  of  tlie  U.  Stales^  Ssvaa's  8  Ohio  Rep.  106;  6  Ohio  Rep.  43;  fire.  12^  4  Ohio 

Stat.  £6, 67.  Rep.  327;  1  Ohio  Rep.  259;  8  Coweo,  311.    As  to 

la  fespaet  of  JadgmenAs  of  the  eoorts  of  sister  the  efieet  of  a  judgment  of  a  sister  Stale  bjr  at- 

States,  of  competent  jurisdielioB  oyer  the  suttject  tachment  ot  property;  or  rendered  in  a  case  where 

■latler,  the  reeord,  doly  authenticated,  has  such  the  defendant  did  not  appear  in  person  or  by  at- 

faith  and  eredit  elsewhere  as  it  has  in  the  courts  tomey,  and  how  far  the  defendant  may  contest 

of  the  Stales  whence  it  is  taken,  if  the  defendant  the  record  ia  which  it  is  set  forth  that  he  did  ap- 

was  arrested,  or  in  some  way  appeared  and  had  pear,aee  10  Ohio  Rep.  100;  13  Id.  *-;  2  McLean, 

an  opportunity  of  defending  the  original  acUon.  511;  13  Wend.  407;  2  Blackf.  82, 109;  I  Baa.S4l2i 

7  Craaeh,  481;  6  Whea.  129;  3  Wfaea.  234;  16  13  Johns.  192;  1  Dal.  251,  375;  Kiifoy,  119;  5 

Johns.  140;  2  BUckf.  109}  2  McLean,  129, 511,  Wend.  I6ii  4  Coan.  380;  6  Whea.  129;  6  John. 
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placiiay^  beld  within  and  for  the  connt^  of'        ■,  and  State  of     ■    ,  on  the 
(q)  day  of    ■  ■    »  at  the  — ^  term  of  said  ooart,  in  the  year  — — ,  recovered 
judgment  against  the  defendant  [by  the  name  of  3  ^^  ^^  ^^^  ^^  — — 

[dollars  debt,  —  dollars  damages  and  ■  ■  ■  costs  of  suit,  [or  say  <  dollars 
damages  and  — — -  costs  of  suit,  according  to  the  record^  (r)3  as  by  the  record 
thereof  in  said  court  appears,  [and  if  the  9uU  is  upon  a  judgment  of  a  sister 
StatCj  addj  and  a  copy  of  which  record,  duly  authenticated,  the  plaintifT  now 
here  in  court  produces,]  and  which  said  debt,  damages  and  costs  amount  to  a 

SJ-y  Bng,  on  Au.  112  to  114$  2S  Pick.  270$  8  mlhe  fom  preieribed  for  the  eouit  where  the 

Johns.  86,  194;  15  Johns.  121;  9  Mass.  462}  17  proceeduig  was  had,  and  not  according  to  the  form 

Bfass.  616y  646;  6  Conn.  fiOS;  2  Yetg.  484;  1  Dev.  used  in  the  State  where  the  record  is  ofiered  in 

188;  10  Pick.  470;  6  Paige,  299;  6  Pick.  232, 364;  evidence.    1  Peters'  C.  C.  352;  1  Johns.  Cas. 

2  McLean,  473;  1  Pet  C.  C.  155;  2  Verm.  263;  238;  9  Cranch,  122.    The  certificate  need  not  ez- 

12  Wend.  102;  2  Camp.  502;  6  Wend.  447;  1  pressly  state  that  the  transcript  is  a  copy  of  the 

Chip.  267;  1  CNiio  Kep.  259;  6  Ohio  Rep.  48.  whole  proceedings ;  if  it  state  that  llie  transcript 

A  judgment  by  Tirtue  of  service  of  attachment  is  copied  from  the  record  of  the  proceedings  of 

on  property  only,  is,  in  general,  after  it  has  con-  the  court,  and  it  appears  to  be  a  complete  record, 

verted  the  property,  functus  officio,  and  vitality  it  is  sufficient    Lilt  Sel.  Cas.  142;  7  Cranch,  408. 

for  no  purpose  any  longer  remains  to  it    jU.;Pel-  The  seal,  if  there  be  one,  is  indispensable;  (I 

ton  V.  Plainer,  IS  Ohio  Kep.  Blackf.  399);  or  if  there  be  none,  that  fact  shonM 

Courts  of  record  of  general  common  law  or  appear,  either  in  the  certificate  of  the  clerk  or  of 

chancery  jurisdiction,  are  presumed  to  have  had  the  judge.    2  Mart  497;  1  Hayw.  395,  n.;  1  Pet 

Jurisdiction  of  the  subject  matter,  until  the  contra-  C.  C.  352.    llie  seal  of  the  court  must  be  annex- 

ry  appear.    As  to  this  rule,  and  how  far  it  is  ap-  ed  to  the  certificate  of  the  clerk.    It  w31  not  avail 

plicable  where  suits  are  brought  on  the  judgments  to  annex  it  to  the  certificate  of  the  judge.  3  Wash. 

S&e.  of  courts  of  sister  States,  see  4  Cowen,  292;  C.  C.  126. 

6  Wend.  447;  19  Johns.  33;  3  Wend.  267;  12  Ohio       The  certificate  of  the  judge  must  be  by  the 

Rep.  253, 271;  1  Day,  168;  1  Hall,  165;  8  Cowen,  chief  or  presiding  one,  if  there  be  more  than  one 

311;  13  Pet  312 ;  or  on  the  judgments  of  justices  constituting  the  court ;  and  that  fact,  or  that  he  is 

of  sister  States,  see  Pelton  o;  Platner,  13  Ohio  sole  judge,  and  that  he  was  a  judge  of  the  court 

Rep.  ^;  5  Ohio  Rep.  546;  Wright,  127,  430;  3  in  which  the  judgment  was  rendered,  should,  it 

Wend.  267;  7  Wend.  435;  2  Wils.  16;  5  Cranch,  seems,  appear  from  die  certificate,  by  the  identity 

173;  8  Cowen,  311;  12  Pick.  672;  6  N.  Hamp.  569;  of  the  title  of  the  judge,  or  otherwise.    2  Mart 

1  Rawle,  386.  497;  3  Bibb,  369. 

It  seems  no  presumption  arises  here  that  a  jus-       It  is  indispensable  that  the  judge  should  certify 

tice's  court  of  a  sister  State  is  oT  is  not  a  court  of  that "  the  attestation  of  the  Clerk  is  in  due  form," 

record.    If  the  plaintiff  shows  that  it  is  a  court  of  and  the  certificate  of  the  judge  is  the  mily  evi- 

record,  then  the  judgment  may  be  anlheaticated,  denee  that  can  be  received  of  such  form  havmg 

&c.,  under  the  act  of  Congress  above  referrnd  to.  been  complied  with ;  nor  can  any  evidence  be  re- 

If  it  is  not  a  court  of  record,  then  it  comes  only  ceived  contradictory  to  the  certificate  for  the  pur- 

within  the  Const  U.  S.  Art  4  $  1,  which  provides  pose  of  showing  that  the  attestation  is  not  in  due- 

that  full  faith,  &c.  shall  be  given  to  the  judicial  form.    7Cranch,40e;Conklin'sTreat  256;  1  Pet. 

proceedings,  dcc.ofeach  State,  and  may  be  proved  c.  C.  352;  1  Johns.  Cas.  238;  10  Lou.  189;  9 

by  an  examined  copy,  or  by  a  certified  copy  and  Cranch,  122;  2  Marsh.  292;  1  Blackf.  164  n.  (2). 

certificate  of  the  clerk  of  the  county  court  under  The  judge's  certificate  should  also  show,  it  seems, 

his  official  seal.   Wriglit,  127,  430;  6  Ohio  Rep.  the  official  character  of  the  clerk,  viz :  that  he  is 

645;  Pelton  t>.  Platner,  13  Ohio  Rep.  — .  clerk  of  the  court,  whose  proceedings  are  sought 

Under  the  law  of  the  United  States  relatmg  to  to  be  authenticated.    2  Marsh.  292;  8  Mart  303; 

the  authentication  of  records,  the  attestation  of  Contra,  2  Wheel.  Crim.  Cas.  328.. 
the  clerk  must,  in  general,  be  by  the  clerk  of  the       {q)  A  variance  in  the  date  will  be  fatal.  Wright, 

court  in  witich  the  judgment  was  rendered.    2  430. 

Mart  497;  8  Mart  305;  see  6  Monr.  52.    The  law       (r)  A  variance  in  the  amount,  even  of  a  penny, 

i^teode  that  the  certificate  of  the  defk  should  be  will  be  ftital.    2  Str.  1171;  4  Wend.  207. 
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large  sum,  to  wit,  ■  ■  ■  dollars,  to  wit,  at  [&c.]]  And  the  plaintiff  further 
saith  that  said  judgment  is  in  full  force,  (s)  and  not  rerersed,  annulled  or  satis- 
fied ;  whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and  have  from 

the  defendant  the  amount  thereof  above  mentioned,  to  wit, dollars;  yet 

the  defendant  hath  not  paid  the  same,  or  any  part  thereof;  to  the  plaintiff's 
damage  — —  dollars ;  and  thereupon  he  sues,  ^c. 


2.  On  a  Judgment  of  a  Sister  State  in  Debt  or  Assumpsit  —  more 

full  than  the  preceding  Form, 

For  that,  whereas,  the  plaintiff,  heretofore,  to  wit,  at  a  Circuit  Court  of  the 
State  of  Indiana^  the  same  being  one  of  the  United  States  of  America,  holden 
at  the  court  house  in  and  for  the  county  of  Wayne^  in  the  State  of  Indiana^,  on 

Monday  the  —  day  of  ,  A*  D.  ■    ■    ,  before  the  Honorable  

Presiding  Judge  of  the  third  circuit  of  the  State  of  Indiana,  and  his  associates, 
then  sitting  [aU  this  should  conform  to  the  placita^  judges  of  the  Watpnt 
Circuit  Court  in  said  State,  by  the  consideration  and  judgment  of  the  same 

court,  recovered  against  the  defendant  the  sum  of dollars,  which  in  and 

by  the  said  Court  was  then  and  there  adjudged  to  the  plaintiff  for  his  damages 
which  he  had  sustained  by  reason  of  the  nonperformance  by  the  defendant  of 
certain  promises  []*'or  a  certain  promise,"  j^  there  were  only  one  count  in  the 
original  declaration  and  judgment^']  then  lately  made  by  the  defendant  to  the 

plaintiff,  and  also dollars  for  his  costs  and  charges  by  him  about  his  suit 

in  that  behalf  expended  [or  if  the  judgment  be  in  debt^  ^c,  describe  it  accor- 
dingly ;  in  debt  the  form  is  *♦  a  certain  debt  of  —  dollars,  as  also 

dollars  for  his  damages  which  he  had  sustained  by  reason  of  the  detention  of 
the  said  debt  and  —  dollars,  for  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended"],  whereof  the  defendant  was  convicted,  as  by  the 
record  and  proceedings  thereof  remaining  in  the  said  court  fully  appears,  a 
copy  whereof,  duly  authenticated,  the  plaintiff  now  here  in  court  produces ; 
which  said  judgment  still  remains  in  full  force,  unreversed  and  unsatisfied,  and 
the  plaintiff  hath  not  obtained  any  execution  or  satisfaction  of,  or  upon  the  said 
judgment,  so  recovered  as  aforesaid ;  whereby  an  action  hath  accrued  to  tlie 
plaintiff  to  demand  and  have  of  and  from  the  defendant  the  said  [^debt],  dama- 
ges, and  costs  aforesaid,  amounting  to  a  large  sum  of  money,  to  wit,  — — 
dollars ;  yet  the  defendant  hath  not  paid  the  same,  or  any  or  either  of  them,  or 
any  part  thereof;  to  the  plaintiff's  damage,  [Sec]        t 


3.  By  an  Administrator  on  a  Judgment  recovered  in  another  State, 

For  that,  whereas,  at  a  county  court  of  the  State  of  — -— ,  one  of  the  United 
States  of  America,  begun  and  held  at      ■    ,  in  and  for      ■    ■  county,  on  the 

(«)  The  averment  Uiat  the  Judgment  remains  in  full  force  U  not  neceHvy.    1  Saund.  390,  n.  (i^* 
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■  day  of  ——I  in  the  year  ■  ,  the  said  W.  in  his  lifetime,  by  the  considera- 
tion and  judgment  of  the  said  court,  recovered  against  the  said  defendant  by  the 

name  of,  [&c.,J  as  weil  the  sum  of ,  for  his  damages,  which  he  had  sustained, 

by  reason  of  a  certain  trespass,  assault  and  battery,  by  the  said  defendant  on 
the  said  W.  in  his  lifetime,  lately  made,  &c.,  as  the  sum  of  ■  ,  which  was 
then  and  there  adjudged  unto  the  said  W.  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  whereof  the  said  defendant  is  convict,  as 
by  the  record  and  process  thereof  in  the  said  court,  in  the  State  of afore- 
said, remaining,  appears;  a  copy  of  which  record,  duly  authenticated,  the 
plaintiff  now  here  in  court  produces ;  which  said  two  several  sums  of  money, 
amount  in  the  whole,  to  tlie  sum  of  ,  to  wit,  at  the  county  aforesaid  ; 
which  said  judgment  still  remains  in  the  said  court,  in  the  said  State  of  , 

in  full  force,  strength  and  effect,  not  in  any  wise  reversed,  annulled,  vacated, 
paid  off,  or  satisfied,  and  the  said  W.  in  his  lifetime  did  not  prosecute,  sue 
forth  or  obtain,  any  execution  of  or  upon  the  said  judgment,  so  in  form  afore- 
said recovered,  whereby  an  action  hath  accrued  to  the  said  W.  in  his  lifetime, 
and  to  the  said  plaintiff  as  administrator  as  aforesaid  since  his  death,  to  demand 
and  have  of  the  said  defendant  the  said  sum  of  money  last  mentioned.  Yet,  [^.3 


4.  On  a  Judgment  in  a  Foreign  Court, 

For  that,  whereas,  heretofore,  to  wit,  at  a  certain  court  of  the  kingdom  of 
Great  Britain,  called  the  Court  of  Etng^s  Bench^  begun  and  held  for  Hilary 
term^  at  Westminster^  in  the  county  of  Middlesex,  in  parts  beyond  the  seas, 
in  the  30th  year  of  the  reign  of  George  the  third,  king  of  Great  Britain,  6lc. 
the  said  plaintiff  by  the  consideration  and  judgment  of  the  said  court,  recovered 
against  the  said  defendant,  as  well  the  sum  of      '      sterling  money  of  tlie  said 

kingdom  of  Great  Britain,  a  certain  debt,  as  the  sum  of sterling  money 

of  the  said  kingdom,  for  his  damages  which  he  had  sustained,  as  well  by  reason 
of  the  detention  of  that  debt,  as  for  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  laid  out  and  expended,  whereof  the  said  defendant  is  convict,  as 
by  the  record  and  proceedings  thereof,  remaining  in  the  said  court  of  King^s 
Bench,  to  wit,  at  the  county  aforesaid,  more  fully  appears,  which  said  judgment 
still  remains  in  that  court,  to  wit,  at  the  county  aforesaid,  in  full  force,  strength 
and  effect,  not  in  any  wise  reversed,  vacated,  paid  off  or  satisfied,  and  the  said 
plaintiff  hath  not  as  yet  sued  out  or  obtained  any  execution  of  or  upon  the  said 
judgment,  so  in  form  aforesaid  recovered,  whereby  an  action  hath  accrued  to 
the  said  plaintiff  to  demand  and  have  of  and  from  the  said  defendant  the  debt, 
damages,  costs  and  charges  aforesaid,  amounting  in  the  whole  to  the  sum  of 
'■  ■  sterling  money  o^  Great  Britain  ;  and  the  said  plaintiff  in  fact  saith,  that 
at  the  time  of  the  rendering  of  the  said  judgment,  the  debt,  damages,  costs 
and  charges  aforesaid,  amounting  in  the  whole  as  aforesaid  to  the  said  sum  of 

sterling  money,  was,  and  still  is,  of  great  value,  to  wit,  of  the  value  of 

dollars,  to  wit,  at  the  county  aforesaid.     Yet,  &c. 
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5.  On  the  Judgment  of  a  Justice  of  the  Peace,  {t) 

For  that,  whereas,  the  plaintifT,  on  [&C.3  before  6.  H.,  Esquire,  one  of  Ae 

justices  of  the  peace  in  and  for  the  township  of         ,  in  said  county  of , 

at  the  offic§  of  the  said  G.  H.,  in  said  township,  by  the  judgment  of  the  said 
G.  H.,  justice  of  die  peace,  as  aforesaid,  recovered  against  die  defendant  as 

well  a  certain  debt  of  —  dollars,  as  also dollars  damages,  [according 

to  the  judgment  $  if  in  (Msumpsitf  see  preceding  Form  No.  2,]  and costs, 

by  him  about  his  suit  in  that  behalf  expended,  whereof  the  defendant  was  con- 
victed,  as  by  the  docket  of  the  said  G.  H.  still  remaining  in  the  possession  of 
the  said  G.  H.  more  fully  appears ;  which  said  judgment  for  said  debt,  damages 
and  costs,  amounting  to  a  large  sum,  to  wit,  '  dollars,  still  remains  in  full 
force  [&c.,  as  in  preceding  forms,  to  the  conclusion. 


6.  On  a  Recognizance  taken  by  a  Justice  of  the  Peace  in  a  criminal  case,  (u) 

For  that,  whereas,  heretofore,  to  wit,  on  [A^]  at  the  township  of  ^  in 

the  county  of  — —  aforesaid,  the  said  C.  D,  had  been  arrested  and  brought 
before  one  G.  H.  then  and  there  being  one  of  the  justices  of  the  peace  of  the 
said  township  and  county,  duly  charged,  on  the  oath  of  one  P.  P.,  with  having 
committed  [here  state  the  offence,  as  thus:  an  assault  and  battery  on  the  per- 
son of  the  said  P.  P.,  to  wit,  at  Q&c]  on  [^c]  ]  And  whereas,  the  said  G.  H., 
being  such  justice  of  the  peace  as  aforesaid,  having  duly  examined  into  the 
truth  of  said  charge  so  made  against  the  said  C.  D.,  to  wit,  on  [[&c.^  at  said 
township  and  county,  then  and  there  required  the  said  C.  D.  to  enter  into  a 

recognizance  in  the  sum  of dollars,  with  surety,  conditioned  that  the  said 

C.  D.  should  appear  before  the  then  next  Court  of  Common  Pleas  of  said 
county,  on  the  first  day  of  the  term  thereof,  to  be  holden  in  and  for  said  county, 
to  answer  the  said  charge  of  [^.]  and  abide  the  judgment  of  the  court,  and 
not  depart  without  leave.  And  the  plaintiff  avers,  that  the  said  C.  D.,  with  the 
said  E.  F.,  his  surety,  in  pursuance  of  said  order  and  requisition  of  said  justice 
of  the  peace  did  then  and  there,  to  wit,  on  the  said  Q&c],  personally  appear  be- 
fore the  said  G.  H.,  justice  of  the  peace  as  aforesaid,  and  then  and  there  jointly 
and  severally  acknowledged  themselves  to  owe  the  State  of  Ohio  the  sum  of 
■  dollars,  to  be  levied  of  their  goods  and  chattels,  lands  and  tenements,  if 
default  should  be  made  in  the  condition  following,  to  wit,  that  the  said  C.  D. 
should  personally  be  and  appear  before  the  Court  of  Common  Pleas,  on  the 
first  day  of  the  term  thereof  next  to  be  holdcn  in  and  for  the  county  aforesaid, 

{t)  See  fonn  9,  Cowen,  263  12  Wend.  473.    If  does  not  show  it,  the  plaintifT  cannot,  it  seems, 

the  judgment  is  for  an  amount  above  one  bun-  recover.    Wri^t,  717.    A  special  averment  of 

drcd  dollars,  it  will  be  safest  to  show  on  the  face  jurisdiction  is  unnecessary.    12  Wend.  473. 

of  the  declaration  that  the  judgment  was  by  con-  (u)  See  State  v.  Johnson,  15  Ohio  Rep.  ^^ 

fession }  at  all  events,  if  the  transcript  in  such  ease  10  Wend.  464j  \b  Pick.  193. 
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and  then  and  there  answer  to  the  charge  of  {Here  state  the  charge  as  in  the 
recognizance]  and  abide  the  judgment  of  the  court  and  not  depart  without 
leave,  as  by  the  said  recognizance  and  the  record  thereof  in  the  same  Court  of 
Common  Pleas  duly  entered  according  to  law,  and  remaining  and  ready  here 
in  court  to  be  shewn,  will  more  fully  and  at  large  appear.  *  And  the  plaintiff 
avers,  that  the  said  C.  D.  did  not  appear  before  the  said  Court  of  Common 
Pleas,  at  the  term  thereof  holden  in  and  for  the  county  aforesaid,  next  after  the 
said  recognizance  was  made  and  acknowledged  as  aforesaid,  and  to  which  said 
recognizance  was  returnable,  as  by  the  terms  of  said  recognizance  he  was 
bound  to  do ;  but  being  then  and  there  solemnly  called  to  come  into  court  and 
answer  unto  said  charge  of  [&c.],  as  by  the  terms  of  his  recognizance  he  was 
bound  to  do,  came  not,  but  made  default;  and  the  said  E.  F.  being  then  and 
there  solemnly  called  to  come  into  court  and  bring  with  him  the  body  of  the 
said  C«  D.,  came  not,  but  made  default;  by  reason  whereof,  and  of  the  prem- 
ises, it  was  then  and  there  considered  by  said  Court  of  Common  Pleas,  tliat 
the  said  recognizance  be  and  the  same  was  then  and  there  declared  forfeited ; 
as  by  the  record  of  said  forfeiture  in  said  Court  of  Common  Pleas,  remaining 
and  ready  here  to  the  court  to  be  shewn,  more  fully  and  at  large  appears ; 
whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and  have  from  the 
defendants  the  said  sum  of  ^—  dollars;  yet  the  defendants  have  not,  nor  hath 
either  of  them  paid  the  same  or  any  part  thereof,  to  the  plaintiff's  damage  — — 
dollars;  and  therefore  the  plaintiff  sues,  &c. 

Md  emmts  varying  the  breads  ^e.,  and  insert  at  the  aateriskf  the  foU 
lowing  {\  And  which  said  recognizance  was  duly  returned  to  said  Court  of 
Common  Pleas  of  said  county  prior  to  \or  say  at]  the  said  then  next  term 
thereof,  after  the  same  was  made  and  acknowledged  as  aforesaid,  to  wit,  on 
[dtc],  and  a  memorandum  of  said  recognizance  was  entered  in  the  minute 
book  of  said  court  [at  the  same,  or  say^  if  the  fact  be  sOy  on  the  first  day  of  the 
then  next]  term  thereof  af^r  the  said  recognizance  was  made  and  acknowledged 
as  aforesaid,  to  wit,  on  [&c.]],  as  by  the  minute  book  of  said  court  will  more 
fully  and  at  large  appear.    See  Stat.,  652,  $  24. 


7.  Recognizance  of  Bail. 

A  scire  facias  is  the  usual  remedy  upon  recognizance  of  special  bail.  Indeed 
the  statute  of  Ohio  does  not  seem  to  contemplate  any  other,  though  debt  could 
probably  be  maintained.  See  Stat,  656,  545.  See  Forms  of  Declarations  in 
Debt  on  Recognizances  of  Bail,  2  Chit  PL,  8  Am.  Ed.,  471  to  480 ;  1  Chit. 
Prec.,  435. 
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Sec*    1.      APPRENTICES. 

1.  On  Indenture  of  Apprenticeship^  for  dismissing  an  Apprentice^  Sfc^  by 

an  Infant. 

Commencement^  anie^  p.  193,  form  8.]  For  that,  whereas,  by  a  certain 
indenture  made  on  [^,,  date^"]  at  the  county  aforesaid,  between  the  plaintiff 

and  G.  B.  [the  parent  or  guardian^  by  the  names  of of  the  one  part, 

and  the  defendant,  by  the  name  of of  the  other  part,  sealed  with  their 

respective  seals,  and  now  here  to  the  court  shewn,  the  date  whereof  is  the  day 

and  year  aforesaid,  it  was  witnessed  that  the  plaintiff,  aged years,  on  the 

day  of ,  in  the  year  — — ,  by  and  with  the  consent  of  the  said  G.  B. 

his  guardian  or  father,  \according  to  the  indenture]  had  and  did  thereby  bind 
himself  as  an  apprentice  unto  the  defendant  until  [^c,  staling  the  indenture^ 

And  the  plaintiff  avers  that  he  did,  by  virtue  of  and  under  the  said  inden- 
ture, after  the  making  thereof,  to  wit,  on  [^.],  enter  and  was  received  into  the 
service  of  the  defendant,  as  such  his  apprentice,  in  form  aforesaid ;  and  did 
stay  and  continue  in  the  service  of  the  defendant,  as  such  his  apprentice,  from 
thence,  for  part  of  the  aforesaid  term,  to  wit,  until  the  -«—  day  of  [^.J;  and 
the  defendant,  during  the  said  term  of  said  apprenticeship,  in  said  indenture 
mentioned,  to  wit,  on,  [&c.]]  at  the  county  aforesaid,  without  the  license,  and 
against  the  will  of  the  plaintiff  and  the  said  G.  B.,  dismissed  and  put  away  the 
plaintiff  from  the  service  of  the  defendant,  and  from  thence  until  the  end  of 
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said  term  of  service,  wholly  refused  to  permit  him  to  be  in  the  said  service  of 
the  defendant,  against  the  form  and  effect  of  the  said  indenlnre,  and  the  afore- 
said covenant  of  the  defendant,  made  in  that  behalf  as  aforesaid ;  and  the  plain- 
tiflf  farther  saitlk,  that  the  defendant,  daring  all  or  any  part  of  of  the  said  term 
of  said  apprenticeship  in  said  indentare  mentioned,  did  not  teach  the  plaintiff 
or  oaose  him  to  be  taoght  and  instructed  in  the  said  trade  and  ocenpation  of 
,  according  to  the  form  and  effect  of  the  said  indenture,  but  therein  whdly 
failed  and  made  default,  contrary  to  the  form  and  effect  of  said  indenture,  and 
of  the  said  covenant  of  the  defendant  so  made  in  that  behalf  as  aforesaid ;  and 
the  plaintiff  further  saith,  that  the  defendant  did  not,  daring  great  part  of  the 
said  term  of  said  apprenticeship  from  and  continually  after  the  said  — — *  day 
[^^.],  until  the  end  of  the  said  term,  or  during  any  part  of  that  time,  provide 
the  plaintiff  with  meat,  lodging,  medicine,  washing,  clodiing,  and  all  other 
necessaries  suitable  for  an  apprentice ;  but  during  all  that  time  refused  so  to 
do,  contrary  to  the  form  and  effect  of  said  iadentoret  and  his  said  covenant  so 
made  in  that  behalf  as  aforesaid;  and  the  plaintiff  further  saith,  that  the 
defendant  daring  all  or  any  part  of  said  term  of  said  apprenticeship,  in  said 
indenture  mentioned,  did  not  teach  the  plaintiff,  or  cause  him  to  be  taught  and 
instrncted,  to  read  and  write,  and  so  much  arithmetic  as  would  include  the 
single  rule  of  three,  according  to  the  form  and  effect  of  the  said  indenture,  but 
therein  wholly  failed  and  made  default,  contrary  to  the  form  and  effect  of  the 
said  indenture,  and  of  the  said  covenant  of  the  defendant,  so  made  in  that  behalf 
as  aforesaid,  (ft)  [add  other  breaches,  if  any,  in  Hkeform.]  To  the  damage  of 
the  plaintiff  of  — ^—  dollars,  and  thereupon  he  sues,  &c. 


2.  Master  against  Apprentice  for  not  serving  out  his  time. 

Commencement  as  ante,  181  to  188.3  For  that,  whereas,  [jSlc,  proceed  as  in 
the  preceding  form  td  the  asterisk,  transposing  only  the  names  of  tlu  parties,  and 
then  asfoUotas:]  As  in  and  by  the  said  indenture  will  more  fully  appear,  and 
which  said  indenture  afterwards,  and  within  three  months  from  the  said  time  of 
the  execution  thereof,  to  wit,  on  [&c.],  was  duly  recorded  by  R.  L.,  then  and  there 
being  the  deris  of  the  township  of  [according  to  the  fact"],  in  said  county,  he,  tlie 
plaintiff,  then  being  a  resident  of  said  township,  [c)  And  the  plaintiff  avers,  that 
the  defendant,  on  [dtc.]*  at  the  county  aforesaid,  in  pursuance  of  the  said  ioden- 
tore,  entered  and  was  received  into  the  service  of  the  plaintiff,  and  afterwards, 
and  daring  the  continuance  of  said  term  of  service  in  said  indenture  mentioned, 
and  before  the  end  and  expiration  thereof,  to  wit,  on  [&c,39  at  said  county,  he, 
the  defendant,  without  the  license,  and  against  the  will  of  the  plaintiff  departed, 
absented  and  withdrew  himscjlf  from  aiid  out  of  the  service  of  the  plaintiff  for 

{h)  In  SOIB0  forms  there  U  a  repetition  of  the  cessary,  and  is  therefore  omitted.    2  Chit.  PI.  8 

averment  of  the  breach  of  the  covenant  at  the  Am.  ed.  518,  n.  (n);  1  Saund.  235,  n.  7. 
eonelusioii  of  Uie  dodaration.    But  this  is  uniie-       («)  See  Slat.  64,  ^  6}  Wrigtit,  19, 657. 
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and  during  a  long  space  of  time,  to  wit,  from  thence  nntil  the  end  and  expira- 
tion of  the  said  term  of  service  in  the  said  indenture  mentioned,  contrary  to 
the  tenor,  effect  and  true  meaning  of  the  said  indenture,  and  of /the  said  cove- 
nant of  the  defendant,  so  made  in  that  behalf  as  aforesaid;  by  means  whereof, 
the  plaintiff  wholly  lost  all  the  profits  and  advantage  that  would  have  accrued 
to  him  from  the  service  of  the  defendant  during  all  that  time,  to  wit,  at  the 
county  aforesaid.  To  the  damage  of  the  plaintiff  of  — ^  dollars,  and  there* 
fore  he  sues,  Sic. 

Sec.   II.      CHARTBR  PARTIBS— RBFXRBNCB  TO  FORMS. 

See  1  Harris*  Ent.,  (Evans*  Ed.,)  403  to  409;  2  Chit.  PL,  527  to  535; 
3  Went,  341  to  372.  ^ 

Sec.   III.      HUSBAND  AND  wm— DEED  OV  SEPARATION. 

By  the  Tntstee  of  a  married  toaman  against  her  huAandfor  not  paying 

money  for  Iier  separate  maintenance. 

For  that,  whereas,  heretofore,  to  wit,  on  [&c.]  at  [&'C.3,  by  a  certain  inden- 
ture then  and  there  made  between  the  said  defendant,  of  the  first  part,  one  I.  J. 
wife  of  the  said  defendant,  of  the  second  part,  and  the  said  plaintiff,  of  the  third 
part,  one  part  of  which  said  indenture,  sealed  with  the  seal  of  the  said  defendant, 
he  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is  the  same 
day  and  year  aforesaid,  af^r  reciting,  as  in  the  said  indenture  was  and  is  re- 
cited, it  was  witnessed,  that  it  was  thereby  declared  and  agreed  upon,  by  and 
between  the  said  defendant,  and  I.  J.  his  wife,  that  the  said  I.  J.  should  and 
might,  from  time  to  time,  and  at  all  times  thereafter,  at  her  own  free  will  and 
pleasure,  live  separate  and  apart  from  the  said  defendant,  and  that  he  the  said 
defendant  should  and  would,  during  such  time  as  the  said  I.  J.  should  live 
separate  from  the  said  defendant,  pay  unto  the  said  plaintiff,  the  sum  of  — - 
dollars  yearly,  and  every  year,  and  in  like  proportion  for  any  lesser  time  than 
a  year,  for  and  towards  the  support  and  maintenance  of  the  said  I.  J.  by  four 
equal  quarterly  payments,  the  first  payment  thereof  to  commence  from  Uie  day 
and  year  aforesaid ;  and  the  said  defendant  did  thereby  covenant,  promise  and 
agree,  to  and  with  the  said  plaintiff,  his  executors,  administrators  and  assigns, 
that  he  the  said  defendant,  his  executors  and  administrators,  should  and  would, 
during  such  time  as  she  the  said  I.  J.  should  live  separate  and  apart  from  the 
said  defendant,  pay  unto  the  said  plaintiff,  the  sum  of  — —  dollars  yearly,  and 
every  year,  and  in  like  proportion  for  any  lesser  time  than  a  year,  for  and 
towards  the  support  and  maintenance  of  the  said  I.  J.  and  that  it  should  and 
might  be  lawful  for  the  said  I.  J.  at  all  times  thereafter,  at  her  own  free  will 
and  pleasure,  to  live  separate  and  apart  from  the  said  defendant,  as  if  the  said 
I.  J.  was  sole  and  unmarried,  free  from  the  power,  command,  restraint,  and 
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control  of  tfao  said  defendant,  at  such  place  and  in  such  manner  as  he  shouM 
think  proper;  and  in  and  by  the  said  indenture  it  was  provided,  that  the  co- 
habitation of  the  said  I.  J.  at  any  time  with  the  said  defendant  should  not  be 
considered  as  a  relinquishment  on  the  part  of  the  said  plaintiff,  and  I.  J.  or  either 
of  them,  of  their  right  to  the  performance  of  the  covenants  and  agreements  on 
the  part  of  the  said  defendant,  his  executors  and  administrators,  therein  con- 
tained, nor  in  any  respect  prejudice,  annul,  or  make  void  such  covenants  or 
agreements,  or  either  of  them,  but  the  same  should,  notwithstanding  such 
cohabitation  at  any  time,  be  and  remain  in  full  force  and  effect,  any  thing 
therein  contained  to  the  contrary  in  any  wise  notwithstanding,  as  in  and  by  the 
said  indenture,  reference  being  thereunto  had,  will,  amongst  other  things,  more 
fully  and  at  large  appear.  And  the  stud  plaintiff  in  fact  says,  that  afterwards, 
and  after  the  making  of  tlie  said  indenture,  to  wit,  on  the  —  of——,  a.  b. 

,  the  said  I.  J.  in  the  said  indenture  mentioned,  did  choose,  and  was 

willing,  and  did  actually  live  separate  from  the  said  defendant,  her  said  hus- 
band, and  ipr  a  long  space  of  time,  to  wit,  from  thence  hitherto  hath  continued, 
and  still  doth  continue,  to  live  separate  and  apart  from  the  said  defendant,  her 
said  husband,  to  wit,  at  [&c.]  {ventu)  aforesaid,  and  although,  from  the  time 
of  making  the  said  indenture  hitherto,  the  said  plaintiff  hath,  Sic.  {PlainHff*9 
general  performance  of  the  indenture.^  The  said  plaintiff  in  fact  saith,  that 
[&c.,  sfaie  the  arrear^  and  general  concltmonf  as  in  declaration  in  covenant 
for  rent  J  post  392.] 

SXC.   lY.      INSURANCK. 

l.  On  a  Policy  of  Insurance  an  Ship  and  Goods. 

For  that,  whereas,  by  a  certain  deed,  made  between  the  said  plaintiff,  of  the 

one  part,  and  the  said  Insurance  Company,  of  the  other  part,  at  the 

county  aforesaid,  on  the  -—  day  of  — ,  in  the  year ,  (which  deed, 

sealed  with  the  seal  of  the  said Company,  the  said  plaintiff  here  into 

court  brings,  the  date  whereof  is  the  day  and  year  aforesaid,)  the  said  plaintiff 
according  to  the  use  and  custom  of  merchants,  (tlirough  A.  6.  his  attorney  and 
agent,)  as  well  in  his  own  name  as  for  and  in  the  names  of  all  and  every  otlier 
person  or  persons  to  whom  the  same  did,  might  or  should  appertain,  in  part  or 
in  whole,  did  make  insurance,  and  cause  himself  and  them,  and  every  of 
them,  to  be  insured,  lost  or  not  lost,  at  and  from  Surinam  to  Philadelphia^ 
upon  all  lawful  goods  and  merchandises  laden,  or  to  be  laden,  on  board  tlie 
good  ship  called  The  Little  Mary,  whereof  ^-^  was  master  for  that  present  voy- 
age, inc.  \set  out  the  policy^  (r/)  as  by  reference  to  the  said  deed  will  more 
fully  appear;  and  the  said  plaintiff  in  fact  saith  that  the  said  ship  or  vessel,  to 

wit,  on  the  said day  of ,  in  the  year ,  at  Surinam,  to  wit,  at  the 

county  aforesaid,  was  in  safety,  and  being  so  in  safety,  aAerwards,  to  wit,  on 

(c)  See  1  Hanii'  Ent.  note  (A),  page  il2. 
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the  day  and  year  aforesaid,  at  the  county  aforesaid,  (e)  departed  and  sailed  from 
Surinam,  with  the  said  goods  and  merchandises  loaded  thereon,  to  sail  to  Phil- 
adelphia aforesaid ;  and  the  said  plaintiff  further  saith,  that  the  said  ship  or 
vessel,  in  her  said  voyage  from  Surinam  aforesaid,  before  her  arrival  at  Phila- 
delphia aforesaid,  to  wit,  on  the  ■  day  of  ,  which  was  in  the  year 
■  M,  y  in  sailing  in  her  said  voyage  with  the  goods  and  merchandises  aforesaid 
•of  the  said  plaintiff  laden  and  then  on  board  her,  to  the  value  of  ■■■  ■  doUars, 
upon  the  high  seas,  {e)  was  captured  by  a  number  of  armed  men,  on  board  of 
certain  armed  ships  or  vessels  of  war,  carried  into  Martinique,  and  there,  contrary 
to  the  laws  of  nations  and  the  faith  of  treaties,  the  said  goods  and  merchandises 
were  condemned,  sold  and  disposed  of,  for  the  benefit  of  the  said  captors,  and  the 
said  goods  and  merchandises  were  thereby  then  totally  lost  to  the  said  plaintiff, 
whereof  the  said  — -  Insurance  Company  afterwards,  to  wit,  on  the  ■  da/ 
of  ■  '■  ,  in  the  year  aforesaid,  at  the  county  aforesaid,  had  notice ;  and  the 
said  plaintiff  then  and  there  requested  the  said  ■  '  Insurance  Company  to 
pay  to  him,  the  said  plaintiff,  the  said  sum  assured  by  them  the  said  — 
Company  as  aforesaid,  in  respect  of  the  said  loss,  which  the  said  — —  Insu- 
rance Company  ought  to  have  paid  to  the  said  plaintiff  according  to  the  cove- 
nant contained  in  the  said  deed;  yet  the  said  -*—  Insurance  Company, 
(although  often  requested  so  to  do,)  have  not  paid  to  the  said  plaintiff  the  sum 
assured  as  aforesaid,  or  any  part  thereof,  nor  have  in  any  kind  contented  him 
for  the  same,  but  have  hitherto  altogether  refused,  and  still  do  refuse,  to  pay 
the  said  plaintiff  the  said  sum  of  money,  or  any  part  thereof,  or  in  any  manner 
to  content  him  for  the  same.     To  the  damage,  [j&icJ] 


%  On  a  Policy  on  Buildings  against  Fire. 

For  that,  whereas,  heretofore,  to  wit,  on  []&;c.]  at  [[Ac.]],  by  a  certain  deed, 
poll  or  policy  of  insurance,  then  and  there  made,  and  sealed  with  the  respective 
seals  of  the  said  defendants,  and  of  the  said  plaintiff,  (which  said  deed,  poll  or 
policy  so  sealed,  the  said  plaintiff  now  brings  into  court,  bearing  date  the  day 
and  year  aforesaid,)  after  reciting  that  the  said  plaintiff  had  paid  tlie  sum  of 

dollars  to  the  defendants,  and  had  agreed  to  pay,  or  cause  to  be  paid,  to 

the  said  defendants  at  their  said  ofHce,  the  sum  of dollars,  on  the 

day  of  ,  in  the  year  ,  and  the  like  sum  of  ■  ■       dollars  yearly, 

on  [&c.,]  during  the  continuance  of  the  said  policy,  assuring  from  loss  or 
damage  by  fire,  the  sum  of  —  dollars,  on  household  goods  and  linen,  wear- 
ing apparel,  &c,  in  his  dwelling  house,  brick  built,  situate,  d&c,  and  being  next 
to  his  sugar  house,  but  warranted  not  to  communicate  therewith,  — ^  dollars 

on  his  said  sugar  house,  only  having  two  pans  therein,  and  dollars,  on 

stock  in  trade  and  utensils  therein, dollars  on  utensils  and  stock  in  trade 

{e)  See  statemeoU  of  loss,  2  Chit.  Fl.  8  Am.  ed.  189  to  SOS;  1  Harris'  Ent.  S6i  to  170. 
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in  the  miU  hcnise  and  rooms  over,  ——  dollars  oa  utensils  and  stock  in  trade 
in  die  stove  at  the  end  of  the  said  mill  bouse ;  that  the  three  last  mentioned 
adjoined  and  eommunicated  with  the  said  sugar  house,  were  brick  buOt,  and 
were  warranted  to  have  arched  stoves  with  iron  doors,  and  no  coakeUt  except 
what  were  in  the  stoves  or  enclosed  in  brick,  and  to  have  no  metal  pipes  from 
the  pan  chimnies;  it  was  declared  that  the  said  last  mentioned  policy  was  to  be 
void  in  case  any  Muscovado  or  clayed  sugars  should  be  dried  in  baskets  in  any 
stove  or  stoves  on  the  premises  aforesaid;  and  it  was  made  known  by  the  said 
last  mentioned  deed,  poll  or  policy,  that  from  the  date  of  the  said  policy  uatii 
Uie  — —  day  of  ,  and  90  lang  nfierwofdt  as  the  $aid  plairU^  should 
duly  pay  or  cause  to  be  paid,  the  sum  of^-^'^  dollars^  yearly f  at  the  time  and 
place  aforesaidf  and  the  directors  of  the  said  society  for  the  time  being  should 
agree  to  auepi  the  sanne^  the  stock  and  fund  of  the  said  society  shoulid  be 
subjeet  and  liable  to  pay  or  make  good  to  tlie  said  plaintiff,  his  executors  and 
administrators,  all  such  damage  and  loss  whieh  the  said  plaintiff  should  suffer 
by  fire  happening  to  the  aforesaid  premises,  not  exceeding  the  sum  of  ■  ■  ' 
ddlars,  in  the  whole,  or  respectively,  as  aforesaid ;  and  the  said  plaintiff  further 
says,  that  he,  the  said  plaintiff,  after  the  making  of  the  said  indorsement  on  the 
said  policy  as  aforesaid,  and  from  thence  until  the  loss  and  damage  hereinafter 
mentiooed,  was  interested  in  the  said  insured  premises,  goods,  chattels,  uten- 
sils, stock  in  trade,  and  effects,  in  the  said  policy  mentioned,  and  thereby 
intended  to  be  insured,  to  a  large  amount,  to  wit,  to  the  amount  of  ■  dollacs, 
to  wit,  at  [&c.3t  and  that  the  said  household  goods,  linen,  wearii^  aqpparel,  ^. 
in  the  said  dwelling  house  and  the  said  sugar  house  and  pans,  stock  in  trade, 
and  utensils  therein,  and  the  said  utensik  and  stock  in  trade  in  the  said  null 
house  and  rooms  over,  and  the  said  utensils  and  stock  in  trade  in  the  said 
stove  at  the  end  of  the  said  mill  house,  in  the  said  deed  or  policy  mentioned, 
afWrwards,  to  wit,  on  [&c.]  to  wit,  at  []&c.]]  aforesaid,  were  burnt  down  and 
consumed  and  destroyed  by  fire;  which  did  not  happen  by  invasion,  foreign 
enemy,  riot,  tumult,  civil  commotion,  or  any  military  or  usurped  power,  where- 
by  tlic  said  plaintiff  then  and  there  sustained  damage  and  loss  to  a  large  amount 
to  wit,  to  the  amount  of  the  said  sum  of  money,  so  assured  on  the  said  premi* 
ses,  goods,  chattels,  utensils,  stock  in  trade,  and  effecta,  so  burnt  and  consum- 
ed ;  and  the  said  plaintiff  further  says,  that  the  said  premises,  buildings,  goods, 
chattels,  utensils,  stock  in  trade,  and  effects,  in  tlic  said  deed  or  policy  men- 
tioned, at  the  time  of  making  the  said  deed,  were  not,  nor  at  any  time  aince 
have  been  insured  in  any  other  office,  except  the  said  building  of  ihe  said  sugar 
house,  to  the  amount  of  ■  dollars,  and  the  said  utensils  and  stock  in 

trade,  to  the  amount  of  —  dollars,  in  the  —  by  virtue  of  a  certain  policy 
of  insurance  made,  heretofore,  to  wit,  on  [&c.]  to  wit,  at  [&c.]  aforesaid ;  [and 
the  said  plaintiff  further  saith^  thai  afterwards^  to  unt^  on  the  day  and  year 
last  aforesaid,  at  {jfyc,"]  aforesaid^  the  said  defendants  wholly  waived,  relin- 
quislied,  released,  and  discluirged  t/ie  said  plaintiff  from  the  observance,  and 
the  performance  of  tlu  said  second  condition  of  the  said  insurance  f~}  and  the 
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said  plaintiff  in  fact  further  says,  that  the  said  premises,  buildings,  goods,  chat- 
tels, utensils,  stock  in  trade,  and  effects,  in  the  said  deed  or  policy  mentioned, 
were  duly  described,  and  not  otherwise  than  they  really  were,  or  so  as  to  cause 
the  said  insurance  to  be  effected  upon  a  lower  premium  than  it  ought  to  have 
been ;  and  that  the  said  plaintiff  did  forthwith,  after  the  loss  and  damage,  to 
wit,  on  the  -— «-  day  of         >  aforesaid,  at  [Ac,']  aforesaid,  give  notice  thereof 
to  the  said  defendants ;  and  also  as  soon  after  as  possible,  to  wit,  on  [^c.}  at 
[]&c.3f  aforesaid,  did  deliver  in  an  account,  stating  the  particulars  of  such  loss 
on  his  oath,  and  was  ready  and  willing  to  prove  the  same  by  the  production 
of  his  books,  and  such  other  documents  and  vouchers  as  ihe  said  board  of 
directors  should  reasonably  require,  and  did  afterwards,  and  within  the  space  of 
three  months  next  aAer  such  loss  and  damage,  to  wit,  on  [jSac.']  last  aforesaid, 
at  [Slc."]  aforesaid,  claim  of  and  from  the  said  society,  the  amount  of  such  loss 
and  damage ;  and  the  said  plaintiff  further,  in  fapt,  saith,  that  the  premium  or 
sume  of  numey  in  the  said  deed  orpoHcy  of  assi^anee  mentioned  were,  from 
the  time  of  making  the  said  deed  or  policy,  vntU  the  time  of  the  loss  herein' 
bffore  mentioned,  duly  paid  to  and  accepted  by  the  directors  of  the  said  soci- 
ety, at  the  time  andptaeSj  and  in  manner  and  form  in  the  said  deed  or  policy 
in  that  behalf  mentumed$  and  that  the  said  deed  or  policy,  at  the  time  of  the 
said  loss,  was  and  remained  in  full  force,  to  wit,  at  [^.3  aforesaid ;  and  the 
said  plaintiff  in  fact  further  saith,  that  the  said  dwelling  house  in  the  said  last 
mentioned  deed  or  pdiicy  of  assurance  mentioned,  did  not,  at  any  time  whilst 
the  said  deed  or  policy  remained  in  force,  communicate  with  the  said  sugar  house ; 
the  said  sugar  house,  during  that  time,  had  only  two  pans  therein ;  and  that  no 
Muscovado  or  clayed  sugars  were,  during  that  time,  dried  in  baskets  in  any  stove 
or  stoves  on  the  said  premises ;  and  the  said  plaintiff  in  fact  further  says,  that  the 
said  three  buildings  in  the  said  deed  or  policy  last  pdentionecl,  at  the  time  of  the 
making  thereof,  and  while  the  same  continued  in  force,  had  arched  stoves  with 
iron  doom,  to  wit,  at  [&C.3  aforesaid,  and  had  no  coakels,  except  what  were,  at 
the  time  of  the  making  of  the  deed  or  policy,  in  the  said  stoves,  or  inclosed  in 
brick,  nor  any  metal  pipes  from  the  pan  chimnies ;  and  the  said  plaintiff  further 
saith,  that  although  the  said  stock  and  fund  of  the  said  defendants  always,  from 
the  time  of  the  ihaking  of  the  said  deed  or  policy,  hitherto  have  been,  and  yet 
are  sufficient  to  pay  to  the  said  plaintiff  the  said  damage  and  loss  sustained  by 
the  said  fire,  to  wit,  at  [^c.]]  aforesaid ;  yet  the  said  plaintiff  further  saith,  that 
he  hath  not,  out  of  the  stock  and  fund  of  the  said  society,  or  in  any  other 
manner,  been  paid  or  made  good  his  said  damage  and  loss,  or  any  part  thereof, 
but  the  same,  and  every  part  thereof,  are  wholly  unpaid  and  unsatisfied  to  him, 
to  wit,  at  [&c.]  contrary  to  the  force  and  effect  of  the  said  deed  or  policy,  aod 
of  the  covenant  of  the  said  defendants,  therein,  in  that  behalf,  made  as  afore- 
said, to  wit,  at  [d^c.3  aforesaid. 
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Sec.  v.    leases,  (e) 

I.  By  a  Lessor  against  his  Lessee  for  Nonpayment  of  Rent,  (g) 

For  that,  whereas,  heretofore,  to  wit,  on  the  — —  day  of ,  a.  d. ,  (A) 

at  [^.]  by  a  certain  indenture  then  and  there  made  (»)  between  the  plaintiflT, 
of  the  one  part,  and  the  defendant,  of  the  other  part,  {k)  the  counterpart  (/)  of 
which  said  indenture,  [or  if  both  parts  of  the  deeds  be  origisuUSf  that  i«,  signed 
by  aU  the  contracting  pcaiies^  say^  **one  part  of  which  indenture,"]  sealed 
with  the  seal  of  the  defendant,  the  plaintiff  now  brings  here  into  court,  (m)  the 
plaintiff  did  demise  and  lease  [using  the  words  of  the  lease  (n)]  unto  the 
defendant,  a  certain  messuage  or  dwelling-house,  lands,  and  premises,  (o)  situ- 
ate in  the  county  aforesaid,  to  have  and  to  hold  the  same  unto  the  defendant, 
his  executors,  administrators,  and  assigns,  from  the  «*«—  day  of  ■      ,  then  last 

m 

(e)  When  Ike  aetion  Is  for  ratf  due  on  a  lease,  '^  bearing  date/'  Ste,  were  omitted.  4East.477. 
executed  b^  the  lessee,  either  debt  or  covenant  (t)  Declaration  stated, "  by  indenture  purport- 
may  be  maintained  by  the  lessor  or  his  assignees,  ing  to  be  made  between  [^^c],  it  was  wUnttted 
against  the  lessee  or  bis  assignees.  There  is  this  that"  [&c.],beld,  aAerplea,sufBeientIy  certain.  21 
esccpiion,  that  where  the  kuidlord  has  aoeepted  Eng.  C.  L.  Rep.  296. 

reatfrom  the  assignee,  aad has  thus  recognized  the       {k)  State  all  the  parties  to  the  deed  truly.    See 

assignment,  he  cannot  sue  the  lessee  in  debt  12  Eng.  C.  L.  Rep.  223;  6  Eng.  C.  L.  Rep.  141; 

Sec  forms  in  assumpsit  for  rent  on  a  demise  not  ante,  p.  71, 62. 

nnder  seel,  onle,  29S.    Where  a  claim  upon  a       (/)  It  is  no  varianee  where  the  profint  is  of "  the 

lease  is  not  for  rent,  an  actien  thereon  by  the  said  indenture/'  to  give  in  evidence  a  cmmUrpart, 

lessor  or  lessee,  or  by  or  against  either  of  their  1  Chit.  Prec.  468,  n. 
personal  representatives,  must  be  in  covenant  (m)  As  to  profert,  see  onto,  350,  n.  (A) 

In  general  a  party  loing  upon  a  lease  must       {n)  The  legal  effect  ma}-  be  stated, 
show  his  iilU  in  the  declaration.    Where  the  lessor       (o)  It  is  unnecessary  and  not  usual  to  deseribe 

is  the  plaintiff,  his  title  is  not  made  the  subject  of  the  premises  fully.    1  Saund.  233,  n.  (2);  2  Sannd. 

any  special  allegation,  because  the  lease  operates  366,  n.  (1).    There  is  no  variance  in  describing 

as  an  estoppel  against  the  lessee  and  his  assigns,  a  demise  o("  all  that  farm  or  land  and  buildings/' 

and  the  title  is  admitted.    But  if  the  action  be  enomerating  the  parcels,   as   a  demise  of  **  a 

brought  by  the  assignee  or  representatives  of  the  certain  farm  and  buildings,  and  certain  pieces 

lessor,  he  must  specially  deduce  his  title  on  tho  of  land  therein  mentioned."    A  demise  of  one 

ace  of  the  declaration,  and  show  how  it  passed,  piece  of  land  may  be  described  as  a  demise 

See  the  Forms,  post,  No. — .    So  where  the  action  of  ''land."    6  M.  &  Sel.  115.    A  demise  of 

is  brought  by  the  assignee  of  the  term  demised,  a  house  and  ftimiture  may  be  described  as  a 

he  most  trace  and  set  forth  his  title  in  detail.    As  demise  of  a  house  only.    13  Eng.  C.  L.  Rep.  1 62. 

to  the  mode  of  describing  the  estate  and  quantity  In  Fenn  v.  GraAoo,  29  Eng.  C.  L.  Rep.  433, 

of  interest,  and  showing  the  derivation  of  the  title,  in  an  action  on  the  case  for  injuring  a  house,  the 

see  pt>Uf  ehap.  15;  Sleph.  PI.  4  Am.  ed.  304  plaintiff  deelarpd  upon  his  possession  of  a  mes- 

to  321;  1  Chit  PI.  8  Am.  ed.  363  to  368.    In  de»  saa^Vy  he  being  possessed  only  of  aparHn£ni$f 

dacing  a  title,  it  is  the  established  rule,  that  con-  parcel  of  the  house,  and  the  court  held  that  there 

veyanees  are  to  be  pleaded  as  they  operate.  Thus  was  no  material  variance.    ''Wharf  and  store- 

if  a  deed  operate  in  law  as  a  surrender,  it  should  bouses,"  instead  of  "  storehouse,"  held  a  material 

be  phiaded  as  soch,  thoagfa  it  purport  to  be  a  con-  variance.    4  M.  &  Sd.  470.    "  Cellar  beer  field/' 

▼eyance.    Steph.  310;  1  Saond.  235,  b.  note  9.  instead  of  "  AUer  beer  field/'  the  name^of  a  close, 

{g)  I>eclaretion  for  not  paying  taxes,  Tremeera  held  a  fatal  variance.    9  East,  188.    So  if  name 

V.  Morrison,  4  M.  4b  Scott,  609;  1  Ring.  N.  C.  89.  of  a  late  tenant  be  misdescribed  in  declaration. 

(A)  This  is  asoally  the  date  of  the  lease,  bat  1  Camp.  195.    Misdescription  of  veins  of  coals, 

a  mistake  woold  not  be  material  if  the  words  Slc.    1  Eng.  C.  L.  Rep.  423. 


393  DECLARATIONS  IN  COVENANT. 

pasii  to  the  full  end  and  term  of  -—  years  thence  next  ensningt  and  fully  to 
be  complete  and  ended,*  yielding  and  paying  therefore  yearly  and  every  year, 
during  the  said  term,  to  the  plaintiff,  his  heirs,  or  assigns,  [or  *^ executors,  ad- 
ministrators, or  assigns,"  as^the  case  may  6e,3  the  clear  yearly  rent  or  sum  of 
— —  dollars,  payable  quarterly,  (that  is  to  say)  on  the  25th  day  of  March,  the 
24th  day  of  June,  the  29th  day  of  September,  asd  the  25tb  day  of  December, 
in  each  and  every  year,  by  even  and  equal  portions,  (p)  And  the  said  defend- 
ant did  thereby  covenant,  promise,  and  agree  to  and  with  the  plaintiff  to  pay  or 
cause  to  be  paid  to  the  plaintiff,  the  said  yeaily  rent  or  sum  of  —  dollars,  at  and 
upon  the  said  several  days  and  times  whereon  the  same  was  so  reserved  and 
made  payable.     By  virtue  of  which  said  demise  the  defendant  afterwards,  to 

wit,  on  the  said  -^—  day  of ,  a.  v.  — — *«  [dojf  the  term  began^  or  if  U 

began  a$  from  a  day  be/ore  the  date  of  the  lease  state  the  day  of  the  date  of 
the  lease^]  at  [&0C,]  entered  into  the  said  demised  tenements,  and  was  possessed 
thereof  for  the  said  term,  {q)  Nevertheless  the  plaintiff  in  fact  sidth,  that  after 
the  making  of  the  said  indenture,  and  during  the  said  term,  and  before  the 

commencement  of  this  suit,  to  wit,  on  the day  of ,  a.  d.  — ,  (r)  a 

large  sum  of  money,  to  wit,  the  sum  of dollars,  of  the  rent  aforesaid,  fot 

[^^one^^]  year,  \J^and  two  quarters,"  or  **the  half  of  another  year,"]  of  the 
said  term  ending  on  the  day  and  year  last  aforesaid,  {s)  became  and  was  due 
and  owing  from  the  defendant  to  the  plaintiff,  and  still  is  in  arrear  and  unpaid 
to  the  plaintiff,  to  wit,  at  [&C.3  contrary  to  Uie  said  covenant  of  the  defendant 
To  the  plaintiff's  damage  of  — —  dollars,  (t)  and  therefore  he  brings  his  suit, 
d^c. 


2.  By  the  Lessor  againt  the  Lessee  for  not  repairing^  paintings  ^.  and 

far  removing  Fixtures. 

For  that,  whereas,  heretofore,  to  wit,  on  [Sic."]  at  [ifec.],  by  a  certain  inden- 
ture then  and  there  made  between  the  plaintiff  of  the  one  part,  and  the  defend- 
ant of  the  other  part,  the  counterpart  of  which  indenture,  sealed  with  the  seal 
of  the  defendant,  the  plaintiff  now  brings  here  into  court,  the  plaintiff  did 
demise  [^proceed  as  hi  preceding  form  to  the  asterisk Q  and  the  defendant  did 

ip)  The  reddendum  should  be  stated  in  the  reserved  should  be  reduced,  H  was  held  that  the 

tenns  of  the  lease.    The  common  form  is  to  the  covenant  to  pay  rent  ml|^t  be  declared  on  as  an 

above  effect.    If  there  be  any  exception  in  the  absolute  covenant.    1   Alcock  4&  Napier,  366, 

reddendum  it  should  be  staled.    In  Vavasour  o.  {IiiA):  Cit.,  1  Chit.  Free.  410,  n. 

Ormrod,  13  Ensf.  C.  L.  Rep.  225,  the  reservation  {q)  This  is  an  usual  but  unnecessary  allegaiioB. 

was  **  except  as  hereinafter  mentioned,''  referring  1  Saund.  203,  note  1 . 

to  a  subsequent  proviso,  by  which  a  deduction  was  (r)  The  last  quarter  day  on  which  apy  part  of 

to  be  made  in  a  certain  event,  which  had  not  hap-  the  arrears  elwmed  aecraed  due. 

pened.    Held,  a  fatal  variance  to  state  the  rescr-  («)  Or  ^  and  then  elapsed''  or  last  "elapsed  "; 

vatiott  as  absolute.    But  where  a  lease  contamed  see  Henncker  1^.  Turner,  10  Eng.  C.  I«*  Rep.  299. 

a  distinct  prooUo  that  if  a  certam  event  should  {i)  A  sum  snffldent  to  eo\'er  all  arrears,  and  in- 

happen  after  the  execution  of  the  lease,  the  rent  terest,  if  claimed. 
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thereby  covenant,  promise,  and  agree  to  and  with  the  plaintiff,  that  he,  the 
defendant,  should  and  wonld  (u)  from  time  to  time,  and  at  all  times  during  the 
said  term  thereby  granted,  well  and  sufficiently  repair,  and  keep  the  said  mes- 
suage, tenement,  or  dwelling  house,  and  all  the  appurtenances  to  the  same 
belonging,  in,  by  and  with  all  necessary  reparations  and  amendments  whatso- 
ever (v) ;  and  also  should  and  would,  once  in  every  three  years  during  the  said 
term,  at  his  and  their  own  costs  and  charges,  paint  twice  over  in  oil  color,  in  a 
workmanlike  manner,  all  the  outside  wood-work,  iron-work,  and  spouts  about 
or  belonging  to  the  said  messuage,  tenement,  or  dwelling  house  which  had 
usually  been  or  ought  to  be  painted ;  and  the  same  premises  being  so  well  and 
sufficiently  repaired,  painted,  and  kept  in  repair,  and  all  additions  and  improve- 
ments that  might  be  made  or  added  thereto,  should  and  would,  at  the  end  or 
other  sooner  determination  of  the  said  term  thereby  granted,  which  should 
first  happen,  peaceably  and  quietly  leave,  surrender,  and  yield  up  unto  the 
plaintiff,  together  also  with  the  several  fixtures,  matters,  and  things  mentioned 
and  set  forth  in  the  schedule  or  inventory  thereunder  written,  in  good  plight 
and  condition,  reasonable  use  and  wear  thereof  and  casualties  by  fire  happening 
thereto  in  the  meantime  only  excepted,  (w)  as  by  the  said  indenture  fully 
appears.     By  virtue  of  which  demise  the  defendant  then  and  there  entered  into 
the  said  demised  premises  with  the  appurtenances,  and  became  and  was  thereof 
possessed,  and  continued  so  thereof  possessed,  from  thence  until  the  said 

demise  ended  and  determined,  to  wit,  the  • day  of ,  a.  d. ,  [or  if 

the  term  had  not  expired  when  the  writ  was  issued,  say,  "  hitherto ;"]  Yet 
the  defendant  did  not  nor  would,  from  time  to  time  after  the  making  of  the 
said  indenture  and  during  the  said  term  thereby  granted,  well  and  sufficiently 
repair  and  keep  the  said  messuage,  tenement,  or  dwelling  house,  and  the  appur- 
tenances to  the  same  belonging,  in,  by  and  with  all  necessary  reparations 
and  amendments;  but  on  the  contrary  thereof,  (x)  the  defendant,  after  the 
making  of  the  said  indenture  and  during  the  said  term,  and  whilst  he  was  so 
possessed  of  the  said  demised  premises,  with  the  appurtenances  as  aforesaid, 

to  wit,  on  the day  of ,  a.  d. ,  [any  day  after  the  date  of  the 

iease,  and  after  the  commencement  of  the  demise,  and  about  the  time  the  nan- 
repair  began,]  at  [&c.3«  and  from  thence  for  a  long  time,  to  wit,  until  tlie  end 
of  the  said  term,  [or  if  the  term  be  not  ended,  {y)  say,  "until  the  commence- 

(tf)  Set  oQt  the  covenants  verbatim  from  die  declaration  charj^  that  the  defendant  bad  not 

deed  in  the  pa9t  tense.  used  tlie  farm  in  a  busbandlike  manner,  **  but 

{v)  If  there  be  any  qualification  or  proviso  in  on  the  contrary  thereof,  had  committed  waste :" 

the  covenant  that  the  landlord  ebaH  provide  tint-  and  It  was  lield  that  it  was  not  sufficient  for  him 

bcr  or  materials,  it  must  be  stated,  and  there  must  to  prove  merely  tliat  defendant  had  used  tlie  farm 

be  an  allegation  that  the  landlord  performed  such  in  an  unhusbandlike  manner,  but  tlint  the  form  of 

condition  precedent,  or  ofiered   so  to  do,  &.C.  allegation  bound  the  plaintiff  to  prove  that  de- 

Willes,  R.  496;  6  T.  R.  571.  fendant  had  committed  wtutt, 

(to)  It  is  necessary  to  state  any  exceptions  in        {y)  A  covenant  to  keep  in  repair  is  broken  by 

the  covenant.    1  Chit.  PI.  8  Am.  ed.  304, 308.  non-repair  during  the  term,  tliough  the  term  be 

(jt)  In  Harris  v.  Mantle,   3  T.  R.  307,  the  not  ended.    1  B.  &  Aid.  584. 
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mcnt  of  this  suit,"3  suffered  and  permitted  the  said  messuage,  tenemeut,  or 
dwelling  house,  and  appurtenances  to  the  same  belonging,  to  be  and  continue, 
and  the  same  were,  for  and  during  all  the  time  last  aforesaid,  ruinous,  prostrate, 
fallen  down,  and  in  great  decay  for  want  of  needful  and  necessary  repairing 
and  keeping  the  same,  (besides  reasonable  use  and  wear  thereof,  and  althougli 
no  casualty  happened  thereto  by  fire;  (z))  and  the  plaintiff  further  saith, 
that  the  defendant  did  not  nor  would,  once  in  every  three  years  during  the  said 
term  at  his  own  costs  and  charges,  paint  twice  over  in  oil  color,  in^  a  workman- 
like manner,  the  outside  wood-work,  iron«work,  and  spouts  about  or  belonging 
to  the  said  messuage,  tenement,  or  dwelling  house  which  had  usually  been  or 
ought  to  be  painted  according  to  the  true  intent  and  meaning  of  his  said  cove- 
nant in  that  behalf;  and  the  plaintiff  further  in  fact  saith,  that  the  defendant,  at 

the  end  of  the  said  term,  to  wit,  on  the  *—  day  of  ,  a.  d. ,  lefl  the 

said  premises  so  out  of  repair  and  in  such  bad  order  and  condition  as  aforesaid, 
(besides  []&c.]],  although  [[dz;c.3f)  contrary  to  his  covenant  in  that  behalf;  and  the 
plaintiff  in  fact  further  saith,  that  the  defendant  did  not  nor  would  at  the  end  and 
determination  of  the  said  term  as  aforesaid,  leave,  surrender,  or  yield  up  unto  the 
plaintiff  the  said  fixtures,  matters  and  things  mentioned  and  set  forth  in  the  said 
schedule  or  inventory,  being  of  great  value,  to  wit,  — —  dollars,  or  any  or  either 
of  them,  in  good  plight  or  condition,  according  to  the  said  covenant  of  the  defend- 
ant in  that  behalf;  but  on  the  contrary  thereof,  the  defendant,  at  the  end  and  deter- 
mination of  the  said  term,  neglected  and  refused  so  to  do,  although  not  prevented 
from  so  doing  by  the  reasonable  use  and  wear  thereof  during  the  said  term, 
and  although  no  casualty  by  fire  happened  to  any  or  either  of  the  said  fixtures 
[&c.],  during  the  said  term,  [and  then  and  there  wrongfully  pulled  down  and 
removed  the  same  from  the  said  premises,  and  converted  the  same  to  his,  the 
defendant's,  own  use,3  contrary  to  the  said  covenant  of  the  defendant  in  that 
behalf;  by  reason  whereof,  and  of  the  said  demised  premises  having  been  so 
led  in  such  bad  repair,  order  and  condition  as  aforesaid,  the  plaintiff  was  hin- 
dered and  prevented  from  demising  or  letting  the  same  on  such  advantageous 
terms  as  he  otherwise  might  and  would  have  done,  and  the  said^  premises  have 
been  useless  and  unproductive  for  a  long  time,  to  wit,  from  tlie  end  of  the  said 

term  hitherto,  to  wit,  at  [&c.]     To  the  damage  of  the  plaintiff  of dollars, 

and  therefore  he  brings  his  suit,  &c. 


3.  By  the  Lessor  against  the  Assignee  of  the  Lessee  for  Nonpayment  of 

the  Rent^  and  not  Repairing,  (a) 

For  that,  whereas,  heretofore,  to  wit,  on  Q^c,  proceed  as  in  the  preeeding 
forms  to  the  end  of  the  statement  of  the  lease  granted  to  the  lessee^  and  cove- 
it)  Althougli  ihere  be  a  covenant  to  repair  o^  (a)  As  to  the  liability  of  the  assignee  of  a  k^se, 
ter  fiotieef  yet  if  there  be  a  general  covenant  to  see  Harrison's  Woodfnll,  tit.  AuignetM;  ante,  p. 
repair,  the  action  may  be  grounded  on  the  latter  'SS,  74.  The  liability  is  confined  to  breaches  of 
covenant,  which  is  independent.  10  £ng.  C,  L.  covenant  running  with  the  land,  committed  while 
Rep.  417.  the  parly  continues  to  be  assignee.    A/. 


DECLARATIONS  IN  COVENANT.  305 

Leases. 

fumis  by  him  oppUeMt  to  the  ease^  and  the  le99ee'i  enify] ;  and  the  plaintiff 
in  fact  saithy  that  afVer  the  making  of  the  said  indenture,  and  during  the  said 
term  ther^y  granted,  to  wit,  on  the  -—  daj  of  [&e.]  (6)  at  [&c.],  all  the 
estate,  title,  term  of  years,  then  to  come  and  unexpired,  property,  profit,  claim, 
and  demand  whatsoever  of  the  said  E.  F.,  of  and  in  and  to  the  said  demised 
premises  with  the  appurtenances,  hy  assignment  thereof  then  made,  legally 
came  to  and  vested  in  the  defendant;  (e)  whereupon  the  defendant  entered  into 
and  upon  the  said  demised  premises;  and  became  possessed  thereof,  {d)  and 
continued  so  possessed  thereof  from  thence  hitherto;  [or  ''from  thence  until 
the  expiration  of  the  said  term,'*  according  to  the  faet^  (e)]  yet  the  plaintiff 
saith  that  [^e.  state  the  breaches  as  in  the  preceding  formSf  taking  care  to 
show  that  the  breach  occurred  after  the  assignment,  as  that  **  during  the  said 
term  and  after  the  said  assignment,  to  wit,  on  [&c.']  at  ([^.],  a  large  sum 
{jkcJ]  of  the  rent  [jkc.']  for  [dtc]  became  due  from  the  defendant  [&c.],''  or 
*'  that  during  the  said  term,  and  after  the  said  assignment,  defendant  did  not  nor 
would  repair  [&C.3  but  on  the  contrary  thereof,  defendant,  during  the  said  term, 
and  after  the  said  assignment,  to  wit,  on  [[^.^  at  [[^.3,  suffered  C^0"3 


4.  By  the  Heir  of  the  Lessor  aginst  the  Lessee.  (/) 

For  that,  whereas,  one  E.  F.,  now  deceased,  before  and  at  the  time  of  the 
demise  hereinafter  mentioned,  was  seized  in  his  demense  as  of  fee  (g)  of  and 
in  the  tenements  hereinafter  mentioned  to  have  been  demised,  to  wit,  at  [&C.3, 
and  being  so  seized,  heretofore,  to  wit,  on  [j^c.  state  the  lease  and  the  cove^ 
nants  broken,  and  the  lessee^ s  entry,  as  in  the  preceding  forms;"]  and  the' 
defendant  being  so  possessed,  and  the  said  E.  F.  being  seized  of  the  said  rever- 
sion of  and  in  the  said  demised  premises,  he,  the  said  E.  F.  afterwards,  and 
during  the  said  term,  to  wit,  on  [^-cJ]  at  [^.3,  died  so  seized  of  the  said 
reversion  of  and  in  the  said  demised  premises ;  whereupon  and  whereby  the 
said  reversion  of  and  in  the  said  demised  premises  then  and  tliere  descended 
and  came  to  the  plaintiff  as  [son  and  only  child]  {h)  and  heir  of  the  said  E.  F. 

ib)  Any  day  befofe  the  bfeaebet  of  covenant  (e)  Wbefe  the  declaration  alleged  that  defend- 

oeeurred.  ant  eontinned  in  possession  until  the  end  of  the 

(c)  As  the  lessor  is  supposed  not  to  know  pre-  term,  and  whilst  he  was  in  possession  as  such  as- 
eisely  how  the  defendant  became  assignee,  and  signee  sofiered  nonrepair,  and  the  proof  was,  that 
that  fact  is  more  pecnliarly  wiUnn  the  defendant's  be  ceased  to  be  assignee  before  the  end  of  the 
knowledge,  this  general  statement  of  the  title  and  term :  hild  no  variance.  12  Eng.  C.  L.  Rep.  327. 
liability  of  the  latter  suffices  as  against  him.  See  (/)  See  2  Saund.  45  a,  418,  305  a,  note  (13); 
1  Saund.  112  b,  note  (1);  Stcph.  PI.  4  Am.  ed.  Steph.  4  Am.  ed.  306, 310;  1  Har.  Ind.  — ,  tit. 
390.    It  is  the  proper  form  against  any  party  who  Cooenaid;  4  M.  &,  Bel.  188. 

is  charged  as  assignee  in  law,  as  an  executor,  &.e.  {g)  As  to  the  statement  of  a  freehold  title,  see 

of  the  lessee,  &c.  who  enters.  Steph.  4  Am.  ed.  306, 307.    The  allegation  b  the 

(d)  This  allegation  seems  not  to  be  necessary,  text  suffices,  though  the  fee  were  conditional  or  de- 
See  supnif  n.  {ti)y  Turner  r.  Richardson,  7  East,  terminable  on  a  certain  event. 

340,  n.  (a).  {k)  Must  show  how  heir,  4tc.    16  Eng.  C.  L. 

Rep,  2d2;  pottj  chap.  15. 
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deceased;  and  thereby  the  plaintiff  then  and  (here  became  and  was,  and  stiil  i» 
seized  of  the  said  reversion  of  and  in  the  said  tenements  in  his  demense  as  of 
fee ;  yet  [^c.  assign  breaches  as  usualf  showing  that  they  were  eommilUd^ 
''  after  the  death  of  the  said  £.  F."] 


5.  By  the  Devisee  of  the  Lessor  against  the  Lessee,  (t) 

For  that,  whereas,  before  and  at  the  time  \jfyc.  state  the  lessor's  seisin  in 
fee — the  demise^  8fc.  and  the  lessee^ s  entry ^  as  in  the  Form  4,  supra  f]  and 
the  said  E.  F.  being  so  seized  of  the  said  reversion  of  and  in  the  said  premi- 
ses, he  the  said  E.  F.,  heretofore,  to  wit,  on  the  —  day  of  [&c.]  at  [&c.], 
diily  made  and  published  his  last  will  and  testament  in  writing,  signed  by  him 
the  said  E.  F.,  and  attested  and  subscribed  in  the  presence  of  the  said  E.  F. 
by  two  credible  witnesses,  according  to  the  form  of  tlie  statute  in  such  case 
made  and  provided ;  and  thereby  (among  other  things)  gave  and  devised  the  said 
reversion  of  and  in  the  said  demised  premises,  with  the  appurtenances,  unto 
the  plaintiff,  to  hold  the  same  unto  and  to  the  use  of  the  plaxjUiff^  his  heirs 
and  assigns  forever;  and  the  said  F.  F*  aflberwards,  to  wit,  on  []&c.]  died  so 
seized  of  the  said  reversion  of  and  in  the  said  demised  premises,  without  alter- 
ing his  said  will  as  to  the  said  devise  [If  the  premises  are  situate  in  the  county 
where  the  tvill  wasproved^  say:  and  afterwards,  to  wit,  on  [&^*]  at  Q&c.^*  his 
said  will  was  duly  proved  before,  and  allowed,  admitted  and  ordered  to  probate 
by,  the  Court  of  Common  Pleas  of  said  county,  and,  by  order  of  said  court, 
was  then  and  there  duly  recorded,  [together  with  tlie  testimony  in  the  premi- 
ses (y^tU  if  the  premises  devised  to  the  plaintiff  are  not  situate  in  the  county 
where  the  wiU  was  proved^  say:  and  certain  estate  of  the  said  E,  F.  devised 

[or  bequeathed3  by  his  said  will,  being  situate  in  the  county  of ,  the  said 

will  was  afterwards,  to  wit,  on  [&c.]  at  [[&e.39  duly  proved  before,  and  allowed, 
admitted  and  ordered  to  probate  by,  the  Court  of  Common  Pleas  of  said  coon^ 

of ,  and  by  order  of  said  court  was  then  and  there  duly  recorded,  [together 

with  the  testimony  in  the  premi^^ ;]  and  afterwards,  and  under  and  by  virtue 
of  an  order  of  said  Court  of  Common  Pleas  of  ■  county,  where  the  prem- 
ises aforesaid,  devised  to  the  plaintiff  as  aibresaid,  are  situate,  to  wit,  on  [&c.] 
an  authenticated  copy  of  said  will  from  the  record  aforesaid,  with  a  copy  of 
said  order  of  probate  annexed  thereto,  [certified  by  the  clerk  of  the  Court  of 
Common  Pleas  of  said  county  of  ■  ,  under  the  seal  of  said  court,^  was  admit- 
ted to  record  in  the  clerk's  of!i(^  of  said  county  of ,  and  was  then  and 

there  duly  recorded.  See  Stat.  996,  $  33;  993,  $  7;  994,  $  16,  18;  995,  $ 
20,3  whereupon  and  whereby  the  plaintiff  then  and  there  became  and  was 
seized  of  the  said  reversion  in  his' demense  as  of  fee ;  yet  [4^.  assign  breaches 
as  in  the  preceding  forms,  shoiving  thcU  they  occurred,  "  after  the  death  of  the 
said  E.  F."] 

(t)  2  Saund.  235^  Id.  253, 276  a,  note  {a)-,  Sleph.  4  Am.  ed.  SlSj  I  Har.  Ind.  tit.  Ccvtmmi, 
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6.  By  the  Assignee  of  a  Lessor^  being  a  Termor^  against  the  Lzssee,  (A:) 

For  ^at,  whereas,  one  E.  F.  before  and  at  the  time  of  the  deniio  hereinaf^ 
ter  mentioned,  waa  lawfully  posseseed  of  tlie  tenements  and  premises,  with  the 
appurtenances,  hereinafter  mentioned  to  have  been  demised  to  the  defendant, 
(that  is  to  say,)  for  the  residue  and  remainder  of  a  certain  term  of  years,  to 
^it,  of  '  ■  years,  commencing^  from  the  ■  day  of  ,  a.  d.  ,  to 
come,  and  nnezpired  therein,  to  wit,  at  [&c.],  and  being  so  possessed  thereof, 
heretofore,  to  wit,  on  [Ac]  at  [&c],  by  a  certain  indenture  [here  state  the 

lease  and  covenants  brokeriy  and  the  lessee's  entry ^  as  anie^ ,  Form  1.] 

And  the  defendant  being  so  possessed  of  the  said  premises,  and  the  said  E.  F; 
being  possessed  of  and  in  the  said  reversion  therein,  he,  the  said^E.  F.,  here- 
tofore,  to  wit,  on  [&c.]  at  [&c.]  aforesaid,  by  his  certain  deed  poll,  indorsed 
on  the  said  indenture  and  duly  signed  by  him,  and  sealed  with  bis  seal,  and 
which  the  plaintiff  now  brings  here  info  Court,  the  date  whereof  is  the  day 
and  year  last  aforesaid,  for  the  considerations  therein  mentioned,  did  bargain, 
sell,  assign,  transfer^  and  set  over  ynto  the  plaintiff,  his  executors,  administra- 
tors, and  assigns,  the  said  reversion  of  and  in  the  said  demised  premises  as  by 
the  said  deed  poll  fully  appears,  whereupon  and  whereby  the  plaintiff  then  and 
there  became  and  was,  and  from  thence  hitherto  hath  been  and  still  is  possessed 
of  the  said  reversion  of  and  in  the  said  tenements,  with  the  appurtenances ;  yet 
the  plaintiff  in  fact  saith  that  [state  the  breaches  as  in  the  forms,  ante,  392 
and  394,  showing  that  they  occurred  '<  afler  the  plaintiff  became  possessed  of 
and  in  the  said  reversion  as  aforesaid."^ 


7.  By  the  Executor  of  the  Lessor  {a  Termor)  against  the  Lessee, 

Commencement  as  Executor,  ante,  190,  Form  2.3  For  that,  whereas,  [4*c« 
state  that  the  lessor  was  possessed  of  a  term  (/)  as  in  the  preceding  form^ 
unless  the  action  be  confined  to  breaches  of  covenant  committed  in  the  lifetime 
of  the  testator;  and  after  shounng  the  lease  and  covenants,  and  lessee's  entry 
as  in  the  Forms  1,  2,  ante  391,  392,  proceed  thus :"]  And  the  defendant  being 
so  possessed  of  the  said  premises,  and  the  said  E.  F.  being  possessed  of  and 
in  the  said  reversion  of  and  in  the  said  premises,  aHerwards,  and  during  the 
said  term  so  demised  to  the  defendant,  to  wit,  on  [&c,]  the  said  £.  F.  duly 
made  and  published  his  last  will  and  testament  in  writing,  and  thereby  appointed 
the  plaintiff  executor  thereof,  and  afterwards,  to  wit,  on  [^-c]  the  said  E.  F. 
died  so  possessed  of  the  said  reversion  of  and  in  the  said  demised  premises, 

(k)  In  genenl  the  eonmencement  of  particular  (/)  This  is  essential  wliere  the  breach  is  aAer 

estates  must  be  shown  that  it  is  traced  from  tlie  the  deaths  because  the  propert  j  aod  right  of  action, 

title  in  fee,  but  there  is  an  exception,  where,  as  in  would  pass  to  the  heir  or  devisee,  if  the  test;.tor 

the  above  case,  the  action  is  mainly  grounded  on  had  a  freehold  estate.    26  £ng.  C.  L.  Rep.  319^ 

the  lease,  and  the  title  is  alleged  as  matter  of  in-  ante,  51. 
ducement  only.    Steph.  4  Am.  ed.  308,  309. 
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after  whose  death,  to  wit,  on  [Sic.']  the  said  last  will  and  testament,  was,  [Ac, 
state  the  probate  as  in  preceding  fomh  iVb.  5,]  and  the  plaintiff  took  upon 
himself  the  burden  of  the  execution  of  said  will,  and  became  and  was  duly 
qualified  as  executor  as  aforesaid,  whereby  the  plaintiff,  as  eitecntor  as  aforesaid, 
became  possessed  of  the  said  reversion  of  and  in  the  said  tenements;  yet  [^c. 
state  breaches  as  tisualt  showing  whether  they  occurred  ^'m  the  yfelirae,"  or 
*«  after  the  death  of  the  said  £•  F/'  and  conclude  with  profertf  as  ante^  190, 
Form  3.] 


8.  By  the  Legatee  of  a  Termor^  who  xjoas  the  Lessor^  against  the  Lessee, 

For  that,  whereas,  [^c.  state  that  the  lessor  was  possessed  of  a  temij  the 
lease  and  lessee^  entry ^  as  ante^  397,  Form  6:]  And  the  defendant  being  so 
possessed  of  the  said  demised  premises,  with  the  appurtenances,  and  the  said 
E.  F.  being  so  possessed  of  the  said  reversion  as  aforesaid,  alkrwards,  and 
during  the  said  term  so  granted  to  the  defendant,  to  wit,  on  the  ■  day  of 
— ,  A.  D.  ,  at  [&c.],  the  said  E.  F.  duly  made  and  published  his  last 

will  and  testament,  in  writing,  and  thereby  gave  and  bequeathed  the  said  rever- 
sion of  and  in  the  said  demised  prepiises,  with  the  appurtenances,  unto  tiie 
plaintiff  and  his  assigns,  and  by  his  said  will  he,  the  said  £.  F.,  then  appointed 
G.  H.  executor  thereof,  and  afterwards,  to  wit,  on  [6lc.']  he  the  said  E.  F. 
died  so  possessed  of  the  said  reversion  of  and  in  the  said  demised  premises, 
with  the  appurtenances,  without  revoking  the  said  bequest.  Afler  whose 
death,  to  wit,  on  [&c.  here  state  the  probate^  ^c,  as  directed  in  preceding 
form^]  and  then  and  there  assented  (m)  to  the  said  bequest  to  the  plaintiff, 
whereby  the  plaintiff  became  and  was  possessed  of  the  said  reversion  of  and 
in  the  said  demised  premises,  with  the  appurtenances ;  yet  [jfyc,  state  breaches  as 
Hsualf  showing  they  were  *^  after  the  plaintiff  became  possessed  of  the  said 
reversion  as  aforesaid.'*] 


9.  Form  in  Covenant  by  a  Lessee  against  his  Assignee  of  the  Lease  for 
a  breach  of  Covenant  of  the  latter  to  pay  the  Rent  to  the  Lessor^ 
whereby  Plaintiff  was  obliged  to  pay  it 

For  that,  whereas,  heretofore,  to  wit,  on  [&c.]  at  [&c.],  by  a  certain  inden- 
ture then  and  there  made  between  E.  P.  of  the  one  part,  and  the  plaintiff  of 
the  other  part,  the  said  E.  P.  did  demise  and  lease  unto  the  plaintiff,  his  exec- 
utors, administrators,  and  assigns,  a  certain  messuage  and  premises  therein 
mentioned  and  described,  to  have  and  to  hold  [&c.],  yielding  and  paying  [4*<^. 
copy  habendum  and  reddendum  in  the  past  tense^  and  the  plaintiff  did  thereby 

(m)  In  the  case  of  leasehold  property,  the  ex-    must  be  alleged.    1  Sauod.  278,  n.  5^  WilUams 
ecutor*s  assent  to  the  bequest  is  essential,  and    on  Executors. 
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coyenaiit  [^c*  set  out  covenant  to  pay  renit']  whereupon  the  plaintiff  then  and 
there  entered  upon  the  said  tenements,  and  became  and  was  possessed  thereof 
{6r  the  said  term,  and  being  so  possessed,  afterwards  and  during  the  said  term* 
to  wit,  on  the  —  day  of  — ,  a.  d.  »  at  [&e.],  by  a  certain  indenture 
then  and  there  made  between  the  plaintiff  of  the  one  part,  and  the  defendant  of 
the  other  part,  [which  said  last  mentioned  indenture,  sealed  with  the  seal  of 
the  defendant,  the  plaintiff  now  brings  here  into  Court,  (n)]  the  plaintiff  did 
grant,  bargain,  sell,  assign  and  set  over  unto  the  defendant  the  said  demised 
tenements,  with  the  appurtenances,  and  all  the  estate,  riglit,  tide,  interest,  and 
term  of  years  then  to  come  and  unexpired  of  the  plaintiff,  of  and  in  and  to  the  said 
tenements  and  every  part  thereof,  to  have  and  to  hold  the  same  unto  the  defend- 
ant from  the  date  thereof  for  the  residue  of  the  said  term  of  twenty-one  years, 
together  with  the  said  indenture  of  lease  and  all  benefit  and  advantage  thereof, 
subject  nevertheless  (o)  to  the  payment  of  the  said  yearly  rent,  and  to  the  per- 
formance and  observance  of  the  several  covenants  and  agreements  which  on 
the  lessee^s  or  tenant's  part  were  and  are  thereby  required  to  be  performed  or 
observed.  And  the  defendant  did  thereby  covenant,  promise,  and  agree  to  and 
with  the  plaintiff,  that  he,  the  defendant,  should  and  would  well  and  truly  pay 
{Sfc.  set  out  the  covenant  to  pay  the  rent  and  perform  the  covenants  and 
indemnify  the  plaintiff^  whereupon  the  defendant  then  and  there  entered  upon 
the  said  demised  tenements,  and  became  and  was  possessed  thereof  as  such 
assignee ;  yet  the  plaintiff  saith,  that  after  the  making  of  the  said  several  inden- 
tures, and  after  the  defendant  became  such  assignee,  and  during  the  said  demised 
term,  to  wit,  on  the  — ^  day  of  ,  a.  n.  — ,  at  [Ac],  a  large  sum  of 

money,  to  wit,  the  sum  of  ■  dollars  of  the  xeti  aforesaid,  for  [one  quarter^ 
of  a  year  of  the  said  term  then  last  elapsed,  became  and  was  due  and  owing 
upon  and  by  virtue  of  the  said  indenture  of  lease  and  the  said  covenant  of  the 
plaintiff  to  pay  the  same ;  yet  the  defendant  did  not,  nor  would,  pay  or  cause 
to  be  paid  the  said  sum  of  '  ■■  dollars,  or  any  part  thereof,  and  the  same  was 
left  and  remained  due  and  owing  and  in  arrear,  contrary  to  the  plaintiff's  said 

covenant,  and  thereupon,  whilst  the  same  was  so  in  arrear,  to  wit,  on  the 

day  of i  A.  D.  ,  at  [&c.]  the  plaintiff  was  called  upon  and  forced  and 

obliged  to  pay,  and  did  then  and  there  pay  the  said  sum  of  ■  ■  '  dollars  to  the 
said  E.  P.  [or  *«  to  a  certain  person,  to  wit,  G.  H.  who  then  and  there  had 
lawful  right  and  title  to  the  said  tenements,  subject  to  the  said  lease,  and  had 
the  estate  and  right  of  the  said  E.  P.  therein,  and  lawful  right  and  title 
to  demand  and  receive  the  said  sum  of  ■  dollars  from  the  plaintiff  as 

(»)  Iftbe  dciendant  is  io  poweasion  of  the  deed  exprest  covenant  of  the  lessee,  and  caae,  in  the 

there  should  be  an  allegation  of  an  excuse  for  absence  of  such  covenant,  is  the  proper  remedy, 

making  protert,  instead  of  this  profert.    See  ante,  See  IS  Eng.  C.  L.  Rep.  327.    A  reassignment  by 

950,  n.  {h).  the  assignee  does  not  destroy  the  assignor's  right 

{o)  It  has  been  decided  that  these  words, ''  sub-  of  action  against  him  upon  the  covenant  to  indem- 

Ject,  See."  do  not  constitute  a  covenant ;  so  that  nify.    1  Chit.  Prec.  478,  n« 
the  action  of  covenant  does  not  lie  except  upon  the 
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soeh  leasee  upon  the  said  lease :]  yet  the  defendant  hath  not  r^Mid  such  ann 

of df^lsTs,  or  any  part  thereof,  to  the  plaintifi*,  although  the  defendant 

then  and  there  had  notice  of  the  premises,  and  was  requested  by  the  plaintiflr 
so  to  do,  and  the  plaintiff  is  now  daainifiied  to  the  amoUot  thereof,  oontary  to 
the  said  covenant  of  the  defendant,  to  wit,  at  [^c]  To  the  damage  of  the 
plaintiff  of  -*-—  doUais,  and  therefore  he  bnogs  his  suit,  Ac* 

Sec.  YI.    partnership  deeps. 

Declaration  by  a  Partner  against  his  Co-partner  for  a  Breach  of  the 
Covenant  of  the  latter^  that  the  Business  should  be  conducted  in  their 
joint  Names  ;  the  Defendant  refusing  to  allow  the  Flaintiff'^s  Name  to 
be  placed  with  his  oum  on  Goods  manufactured  by  Uie  Firm.  (/») 

Commencement  as  ante,  181  fo  188.]  For  that,  whereas,  heretofore,  to 
wit,  on  [&c.]  at  [&c.],  a  certain  indenture  then  and  there  made  between  the 
defendant  of  the  one  part,  and  the  plaintiff  of  the  other,  one  part  of  which 
said  indenture,  sealed  with  the  seal  of  the  defendant,  the  plaintiff  now  brings 
here  into  Court,  it  was  and  is  witnessed,  that  the  defendant  did  thereby  admit 
and  accept  the  plaintiff  to  be  a  partner  with  him  in  the  trade  or  business  of  an 
awl  blade  maker.  And  each  of  them,  the  defendant  and  plaintiff  for  himself, 
his  heirs,  executors,  and  administrators,  did  thereby  covenant,  declare,  and 
agree  with  and  to  the  other  of  them,  his  executors,  administrators  and  assigns, 
that  they,  the  plaintiff  and  the  defendant,  had  become,  and  under  and  by  virtue 
of  the  said  indenture  should  and  would  be  and  continue  co-partners  together  in 
the  said  trade  or  business  of  awl  blade  makers,  and  in  all  transactions,  matters 
and  things  relating  thereto  for  the  term  of  twenty-one  years,  to  be  computed 
from  the  date  thereof,  and  to  be  thence  next  ensuing,  if  they,  the  said  parties, 
should  so  long  live,  under  and  subject  to  the  provisions,  conditions,  declarations 
and  agreements  thereinaAer  contained ;  and  it  was  and  is  thereby  agreed  and 
declared  by  and  between  the  said  parties  thereto,  that  the  said  joint  trade,  and 
all  buyings,  sellings,  and  other  transactions  relative  tliercto,  should  be  carried 
on  and  made  for  the  first  fourteen  years  of  the  said  term  of  twenty-one  years, 
under  the  name,  style,  or  firm  of  "  T.  A.  Si  Co/'  and  for  the  last  seven  years 
of  the  said  term  of  twenty-one  years  under  the  name,  style  or  firm  of  "  A.  Si  P.'* 
save  nevertheless  as  thereinafter  mentioned,  or  otherwise  in  the  joint  names  of 
them  the  said  parties,  and  for  their  mutual  or  common  benefit,  and  at  their 
mutual  or  common  risks  and  costs ;  and  that  all  contracts  and  engagements  to 
be  entered  into  by  tlie  said  parties,  or  either  of  them,  on  account  of  or  in  any 
wise  concerning  the  said  copartnership,  or  joint  trade ;  and  all  bills  for  goods 

ip)  It  if  said  in  1  Chit.  Free.  479,  that  the  above  the  general  question  of  law,  arising  on  the  face  of 

form  was  used  in  a  case  which  came  before  the  the  declaration ;  but  no  judgment  was  giTen,  as 

Court  of  Exchequer  in  Easter  Term,  1836,  on  de-  the  action  was  referred  to  arl>itration.    The  Icam- 

murrer  to  the  replication.    The  court  appeared  to  ed  counsel,  to  whom  it  was  referred,  made  an 

entertain  an  opinion  favorable  to  the  plaintifT,  upon  award  in  the  plaintiff's  favor. 
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to  be  deliverad,  and  reeeipts  for  money  to  be  paid  on  account  of  the  said  part- 
nership or  joint  trade,  should  be  in  the  name  of  the  said  copartnership  firm* 
or  otherwise  in  the  joint  names  of  the  said  co-partners.  Provided  always,  and  it 
was  and  is  thereby  farther  declared  and  agreed,  by  and  between  the  said  parties 
thereto,  that  it  should  and  might  be  lawful  to  and  for  the  defendant  at  any  time 
thereader,  during  the  said  copartnership,  if  he  should  be  so  minded  and  desi- 
rous to  admit  of  any  one  or  more  of  his  son  or  sons  into  the  said  joint  trade 
or  business,  when  and  as  he  or  they  should  respectively  arrive  at  the  age  of 
twenty-one  years ;  and  in  that  case,  and  from  the  time  such  son  or  sons  should 
be  so  admitted  or  accepted  a  partner  or  partners  in  the  said  joint  trade,  the 
business  of  the  said  concern  should  from  thenceforth  be  conducted  and  man- 
aged under  the  name  and  style,  or  firm,  of  '<T.  A.,  Son,  &  P.,"  or  '*T.  A., 
Sons,  Sc  P.'*  as  the  case  might  be,  as  by  the  said  indenture  fully  appears.  And 
the  plaintiff  avers,  that  by  virtue  of  the  said  indenture,  the  plaintiff  and  defend- 
ant on  [&c.]  at  [&c.],  became  such  partners  as  aforesaid ;  and  such  partnership 
hath  continued  from  the  date  of  the  said  indenture  hitherto,  and  is  still  contin- 
uing in  force,  {q)  And  although  the  plaintiff  and  defendant  as  such  partners, 
and  in  the  way  of  their  said  trade  and  business,  after  the  expiration  of  the  first 
fourieen  years  of  the  said  term  of  twentyH)ne  years,  to  wit,  on  [^O  ^  C^c.], 
and  on  divers  other  days  and  times  after  that  day,  and  before  the  commence- 
ment of  this  suit,  manufactured,  kept,  and  exposed  for  sale,  and  sold  divers  and 
very  many,  to  wit,  one  million  of  awl  blades;  yet  the  defendant  disregarded 
the  said  indenture  and  his  covenant  in  that  behalf,  in  this,  to  wit,  that  he  did 
not  nor  would,  although  requested  by  the  plaintiff  so  to  do,  suffer  or  permit 
the  said  awl  blades,  or  any  or  either  of  them,  to  have  placed  thereon  the  names 
of  A.  &  P.,  or  the  name  of  P. ;  and  then  and  there  wrongfully  refused  to  suffer 
or  permit  the  name  of  P.,  either  with  or  without  the  name  of  A.,  to  be  placed 
upon  any  or  either  of  the  said  awl  blades,  and  caused  the  name  of  A.  only  to 
be  placed  and  retained  thereon,  without  the  plaintiff's  consent,  contrary  to  the 
said  indenture ;  and  by  reason  thereof  divers  persons  have  believed  and  sup- 
posed, and  do  believe  and  suppose,  that  the  defendant  only  was  and  is  tlie 
maker  of  the  said  awl  blades. 

Sec.  YII.    vendors  and  purchasebs. 

1.  On  an  Artick  of  Agreement^  by  the  Purchaser  of  Real  Estate^  against 

the  Vendor^  for  not  conveying. 

Commencement  as  ante  181/0  188.]     For  that,  whereas,  heretofore,  to  wit, 
on  [&C.3  at  [&c.],  by  certain  articles  of  agreement  then  and  there  made  by 

(7)  A  doubt  was  entertained  hy  some  of  the  tiff  further  saith,  that  Ion;  t)elbre,  and  at  the  time 

Jadf^es  whether  the  declaration  ought  not  to  have  of  the  making  of  the  laid  indenture,  and  contin- 

conlained  an  allegation  to  the  following  effect,  and  oaOy  from  thence  hitherto,  it  hath  been,  and  it 

it  should  therefore  be  hiserted :    "  And  the  plain-  usual  for  persons  carrying  on  the  said  trade  or 
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and  between  the  plaintiff  and  the  defendant,  sealed  with  their  respective  seals, 
and  now  to  the  court  here  shown,  the  dale  whereof  is  the  same  day  and  year 
aforesaid,  the  plaintiff,  [di^c,  se^  otU  the  articlesi\  as  by  the  said  articles  more 
fatly  appears.  And  the  plaintiff  avers  (r)  [that  he  hath  always,  from  the  time 
of  the  making  of  the  said  articles  of  agreement,  hitherto  done  and  peiformed 
every  thing  in  the  said  articles  of  agreement,  contained  on  his  part  and  behalf, 
to  be  done  and  performed ;  andj  that  he  did,  [Ac.  set  forth  the  performance 
of  any  precedent  or  mutual  covenant^  see  aniCt  p.  860  and  note ;  333  to  837, 
note$f  and  then  proceed  ae  in  form  4,  anie^p.  336  to  338,  ueing  the  toord 
covenant  instead  of  condition  or  promiee."]    To  the  damage,  [^0 


%  On  an  Article  of  Agreement  by  the  Vendor  of  Real  Estate  against 

the  Purchaser  for  the  Purchase  Money. 

Follow  the  form  and  directions  given  and  referred  to  in  the  preceding  form. 
See  also  the  form  ante^  p.  832. 
Ji  tender  of  a  deed  may  be  averred  as  in  the  form  ante^  p.  882,  or  thus: 
And  the  plaintiff  avers  that  heretofore,  to  wit,  on  [&c.]  at  [dMs«],  he  tendered 
to  the  defendant  a  deed,  [describe  it  as  in  the  articles^']  duly  signed  and  sealed 
by  the  plaintiff,  and  attested  and  acknowledged,  and,  in  every  respect,  duly 
made  and  executed,  except  the  delivery  thereof,  for  the  conveyance  by  the 
plaintiff  to  the  defendant,  his  heirs  and  assigns,  of  the  said  premises,  with  tlie 
appurtenances,  to  have  and  to  hold,  to  him,  the  defendaont,  his  heirs  and 
assigns,  forever ;  and  then  and  there  was  able  and  offered  to  convey  the  said 
premises,  with  the  appurtenances,  in  fee  simple,  to  the  defendant,  with  the 
covenants  and  in  manner  and  form  required  by,  and  according  to  the  tenor  and 
effect  of  the  said  agreement  in  that  behidf,  and  requested  the  defendant  to 
perform  the  said  covenants  and  conditions  on  his  part,  yet  the  defendant  did 
not,  nor  would  on  or  before  the  said  .— i..  day  of  [^.],  or  at  any  other  time, 
accept  such  deed  or  conveyance  from  the  plaintiff,  or  pay  [jSlc.  proceeding  as 
inform  antCf  p.  ^^.    To  the  damage,  [^0 

»• 

Sec.  YIII.    warranties,  {s) 

1.  Grantee  against  Grantor  for  a  breach  of  the  Covenant  of  Warranty. 
Commencement  as  ante,  p.  181  to  188.].    For  that,  whereas,  the  defendant 

biitin«M  of  awl  blade  maken,  to  placa  or  mark       («)  For  the  American  eases  npoB  tke  subject  of 

on  awl  blades,  made  by  them,  in  the  way  of  their  eovenanta,  in  deeds  of  conveyanee,  sen  4  Kent's 

said  trade  or  business,  their  respective  names,  for  Com.  4th  ed.  468  to  479}  Wil.  Dig.  167  to  189, 

the  purpose  of  designating  and  notifying,  and  note;  10  Ohio  Rep.  317,  same  note;  Met.  and 

they  did  thereby  designate  and  notify,  that  they  Perk.  Dig.  Title,  CoTKRAifT.    As  to  Uie  parties 

were  the  makers  thereof.''  1  Chit.  Prec.  481,  n.  (n).  who  may  sue,  (see  anU,  p.  46  to  48;  51, 58,)  or  be 

(r)  The  general  averment  of  performance  is  sued,  see  anU  74;  69, 7a 
imnecessary.    1  Saund,  235,  n.  5. 
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on  [jkc'^nX  []dDc.],  by  his  deed  of  that  date,  sealed  with  his  seal,  and  duly 
executed,  attested  and  aeknowledged,  and  now  to  the  court  here  shown,  ia 
consideratioB  of  •*—  dollars,  granted,  bargained,  sold  and  conveyed  to  the 
plaintiff,  his  heirs  and  assigns,  [certain  lands  in  the  said  deed  particularly 
described,  (/)  or  describe  the  lands  ae  in  the  deed^]  to  have  and  to  hold  the 
same  to  the  plaintiff,  his  heirs  and  assigns,  forever :  And  the  defendant  did,  by 
the  same  deed,  covenant  to  and  with  the  plaintiff,  his  heirs  and  assigns,  that 
[at  the  time  of  the  ensealing  and  execution  of  the  said  deed,  he,]  the  said 
delendant,  woe  [ice.  etaiing  the  eovenanif  or  thoee  upon  which  you  assign 
breaches  J  (u)  onUtting  the  preceding  words  that  are  in  brackets  if  you  only 
set  forth  the  covenant  iff  warranty*  (v)* 
If  the  breach  is  in  the  coveriani  oj  warranty  proceed  thus :  {w) 
And  the  plaintiff  further  avers,  that  the  defendant  did  not,  and  would  not, 
after  the  ensealing  and  execution  of  said  deed,  warrant  and  defend,  [dec. 
negativing  the  covenant  in  the  deed]  tbut  on  the  contrary  thereof,  the  plaintiff 
in  iact  says,  that  the  d^endant  had  not,  at  the  time  of  the  ensealing  and 
execution  of  the  said  deed,  a  good  and  sufficient  title  to  the  said  lands  and 
premises ;  but  the  freehold  and  paramoant  title  in  the  said  lands  and  premises 
was  then  and  continually  from  thence,  until  and  at  the  time  of  the  ouster  and 
dispossession  of  the  plaintiff  hereafter  mentioned,  in  other  persons ;  and  by 
virtue  of  which  said  paramount  title,  the  plaintiff  was  aflerwards,  to  wit,  on 
[Sio.']  at  [^c.3f  ousted  and  dispossessed  of  the  said  lands  and  premises  by  due 

(f)  It  is  not  neeesMry  to  deaeribe  the  land  ia  ant  had  not,  nt  tfao  tiuM  of  tlM  enieaUng  and 

the  declaration,  and  the  above  mode  of  simply  execution  of  said  deed,  a  good  and  sufficient  title 

averriD^  "  certain  land  in  the  said  deed  particu-  to  the  said  ')[>remise8,  and,  by  reason  thereof,  the 

larly  described''  has  been  held  sufficient  in  New  plaintiff  was  afterwards,  to  wit,  on  [&c]  at  ]&c.] 

York  in  an  action  upon  the  eovenants  in  a  deed  ousted  and  dbpossessed  of  the  said  premises  by 

of  conveyance,  14  Johns,  372^  and  is  recommend-  due  oouisa  of  law  )"was,  on  spacial  demurrer,  held 

ed  by  Mr.  Sergeant  Williams  in  declarations  upon  a  sufficient  assignment  of  a  breach,  by  the  Supreme 

leases,  for  rent    1  Saond.  233  n.  Court  of  the  United  States.    10  When.  449.    See 

(«)  That  part  of  the  deed  which  is  necessary  2  Saund.  181,  n.  10.    In  the  case  of  Townsend  o. 

to  entitle  the  plamtiff  to  recover,  and  the  covenant  Morris,  et  al.,  6  Cowen,  123,  the  IbOowing  form 

on  which  the  breaches  are  assigned,  need  only  of  assigning  the  breach  of  a  covenant  of  warranty 

to  be  wt  forth  in  the  declaration.    1  Saund.  233^  was  sustained,  up«)n  general  demurrer  to  the  dec- 

n.  2.                                                        *  laration.    "  And  the  plaintiff  avers,  that  N.  Y. 

(o)  The  covenants  of  seisin,  of  right  to  convey,  had,  before  and*^t  the  time  of,  and  since  the  said 
and  against  incumbrances,  are  in  the  present  tense  conveyance,  a  title  to  a  certain  part  of  the  prem- 
and  relate  to  seisin,  the  right  to  convey,  and  to  ises,to  wit,  [&c.]  and  afterwards,  to  wit,  on  [&c.] 
incumbrance,  at  the  time  these  covenants  are  at  [4tc.]  entered  and  ^jeeted,  expelled  and  remov- 
entered  into.  The  covenant  for  great  eijojrment,  ed  the  plaintiff  from  that  part  of  said  premises 
forther  assurance,  and  warranty,  relate  to  contin-  last  described.''  The  following  is  the  form  of  the 
gences  which  may  subsequently  arise.  But  in  breach  assigned  in  Wil.  Prac.  112:— ^' the  said  A. 
stating  an  eviction,  the  declaration  should  show  B»  says  that  at  the' time  of  the  ensealing  and 
in  some  manner  that  the  person  evicting  had  a  delivery  of  the  said  deed,  the  paramount  title  and 
lawful  title  before  or  at  the  time  of  tlie  grant  to  freehold  in  the  said  premises  was  in  other  persons 
the  plaintiff,  otherwise  it  may  be  intended  that  the  than  tlie  said  C.  D. ;  by  virtue  of  which  said  par- 
title  of  the  person  entering  is  derived  from  the  amount  title,  the  said  A.  B.  afterwards,  to  wit,  on 
plaintiff  hims«*lf.    2  Saund.  181,  n.  10.  (&c.]  at  [&c.]  was  evicted  out  of  and  from  the 

{to)  A- breach  assigned  thus :  "  that  the  defend*  said  orenises."    This,  also,  seems  sufficient. 
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coarse  of  law,  {x)  contrary  to  the  form  and  effect  of  the  said  deed,  and  of  the 
said  covenant  of  the  defendant,  so  by  him  made  in  that  behalf,  as  aforesaid;  to 
the  damage  of  the  plaintiff  of  "—  dollars ;  and  therefore  he  sues,  ^. 

If  you  deHre  to  state  the  name  of  the  party  who  hoe  the  paramount  title 
and  the  eoete^  ^.,  of  the  action  of  ejectment^  (y)  it  may  be  briefly  done  by 
subetitiUingi  for  whatfoUowe  efter  the  daggerf  in  the  preceding  form^  the 
following:  but  on  the  contrary  thereof  one  S.  8.  who,  at  the  time  of  the 
ensealing  and  execalion  of  the  said  deed  hereinbefoTe  set  forth,  and  continually 
from  thence,  and  at  the  time  of  the  eviction  and  ejection  hereinafter  mentioned, 
had,  and  still  hath,  lawful  right  and  paramount  title  to  die  said  lands  and  prem« 
ises ;  and  by  virtue  thereof,  afVer  the  ensealing  and  execution  of  said  deed,  to 
wit,  on  [&c.]  at  [&c.],  did  enter  into  the  same  lan<b  and  premises,  and  in  and 
upon  the  possession  thereof,  and  ejected,  ousted  and  dispossessed  the  plaintiff 
against  the  will  of  the  plaintiff,  by  due  process  of  law,  from  the  possession 
and  occupation  of  all  and  every  the  lands  and  premises  aforesaid,  with  the 
appurtenances,  and  kept  and  held  out,  and  still  keeps  and  holds  out,  the  plaintiff 
so  thereof  ejected  from  the  same,  to  wit,  at  [^c],  contrary  to  the  form  and 
effect  of  said  deed,  and  of  the  said  covenant  of  the  defendant,  so  by  him  made 
in  that  behalf;  by  reason  whereof,  the  plaintiff  hath  not  only  entirely  lost  said 
lands  and  premises,  with  the  appurtenances,  but  hath  also  been  obliged  to  pay 
the  costs  and  charges  sustained  by  the  said  S.  S.  in  prosecuting  a  certain  action 
of  ejectment  for  the  recovery  of  said  lands  and  premises,  which  amounted  to 
a  large  sum  of  money,  to  wit,  —  dollars ;  and  hath  been  further  compelled 
to  pay  out  and  expend  divers  sums  of  money,  amounting  in  the  whole  to  a 
large  sum,  to  wit,  ^-^  dollars,  in  and  about  endeavoring  to  defend  such  action 
of  ejectment,  to  wit,  at  [&c.]  And  so  the  plaintiff  says,  that  the  defendant 
hath  not  kept,  but  broken  his  said  covenant ;  to  the  damage  of  the  plaintiff  of 
dollars ;  and  therefore  he  sues,  ^c. 


2.  Grantee  against  Grantor^  If  c.^  for  a  Breach  of  the  Covenant  of  War- 
ranly^  setting  forth  the  Breach  specifically  and  at  large. 

Proceed  as  in  preceeding  form  No,  l^  to  the  asterisk^  and  then  as  follows: 
And  the  plaintiff  in  fact  says,  that  at  the  time  of  the  ensealing  and  execution 
of  the  said  deed  from  the  defendant  to  the  plaintiff,  and  long  before  one  W.  X. 
was  seized  in  his  demense  as  of  fee  of  and  in  the  one  hundred  acres  of  land 
and  premises  in  the  aforesaid  deed  mentioned,  being  part  and  parcel,  and  con- 
tained within  the  bounds  of  one  thousand  acres  of  land  commonly  called  sur- 
vey No.  565,  in  the  Virginia  Military  District,  situate  [&c.],  beginning  []4cc.], 

(jc)  It  is  not  necessary  to  aver  that  the  cove-  (y)  It  is  not  necessary  to  set  out  tbe  costs  or 
nantor  had  notice  of  th»  suit  by  which  the  covo-  counsel  fees  in  tbe  action  of  ejectment ;  they  are 
nantee  was  evicted,    d  Ohio  Rep.  IdS.  covered  by  tbe  general  claim  of  damages.    9 

Wend.  416. 
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and  containing,  laid  out  and  surveyed  for  one  thousand  acres  of  land  more  or 
less,  and  in  whieh  one  thousand  acres  of  land  the  said  W.  X.  at  the  time  of 
the  ensealing  and  execution  of  the  same  deed  from  the  defendant  to  the  plain- 
tiff, and  long  before,  was  likewise  seized  in  his  desmense  as  of  fee,  and  held 
the  whole  one  thousand  acres  of  land,  whereof  the  aforesaid  one  hundred 
acres  is  a  part ;  and  the  said  W.  X.  being  so  of  the  said  one  hundred  acres 
seised,  afterwards,  to  wit,  on  [&c.]  at  [^c],  by  his  certain  deed  of  that  date, 
sealed  with  his  seal,  and  duly  executed,  attested  and  acknowledged,  in  consid- 
eration of  the  sum  of  money  in  said  deed  mentioned,  granted,  bargained,  sold 
and  conveyed  said  one  thousand  acres  of  land,  being  survey  No.  565  above 
described,  to  one  S.  L.,  his  heirs  and  assigns,  to  have  and  to  hold  to  the  said 
S.  L.,  his  heirs  and  assigns  forever;  by  virtue  of  which  said  last  mentioned 
deed,  the  said  S.  L.  was  then  and  there  seised  of  said  one  thousand  acres  of 
land,  being  survey  No.  565,  in  his  demense  as  of  fee ;  and  the  said  S.  L.  being 
so  thereof  seised  of  the  aforesaid  one  thousand  acres  of  land,  being  survey  No. 
565,  allerwards,  to  wit,  on  [&c.]  at  [^c.^,  commenced  his  certain  action  of 
ejectment  in  the  name  of  John  Doe,  his  lessee,  against  the  plaintiff  as  tenant 
in  possession,  &c.,  in  the  Court  of  Common  Pleas  of  said  county  (the  plaintiff 
then  being  in  the  possession  of  said  one  hundred  acres  of  land,  first  before 
mentioned  to  be  granted  to  the  defendant  by  virtue  of  the  said  deed  first  before 
mentioned)  whereupon  it  was  complained,  that  the  aforesaid  S.  L.  demised  to 
the  said  John  Doe  on  [_^c.  recite  the  declaration  in  gectment,']  to  which  said 
action  the  plaintiff  here  entered  into  the  consent  rule  and  pleaded  [^c.  recite 
the  plea"]  whereupon  it  was  so  proceeded,  that  at  the  >         term  of  said  court 

in  the  year it  was  by  the  said  court  consideied  that  the  said  John  Doe, 

lessee  of  the  said  S.  L.,  should  recover  his  term  aforesaid  of  and  in  the  afore- 
said one  thousand  acres  of  land,  being  survey  No.  565,  with  the  appurtenances 
aforesaid,  against  the  plaintiff  here,  and  that  he  should  have  thereof  his  posses- 
sion, &c.,  against  the  plaintiff  here ;  and  also  it  was  considered  by  the  same 
court  that  the  said  John  Doe,  lessee  of  the  said  S.  L.,  should  recover  against 

the  plaintiff  here  in  said  action  of  ejectment,  the  sum  of dollars  by  the 

said  court  there  adjudged  unto  him  for  his  costs  and  chaises  in  that  behalf 
expended,  &c.  And  the  plaintiff  further  says  that  the  said  S.  L.,  by  virtue  of 
his  said  paramount  title  and  the  recovery  aforesaid  against  the  plaintiff  here  by 
the  aforesaid  John  Doe,  his  lessee,  entered  into  the  one  hundred  acres  of  land 
aforesaid,  part  of  said  survey  No.  565,  being  included  in  the  said  one  thousand 
acres  of  land  aforesaid,  and  was  thereof  possessed,  and  the  plaintiff,  from  the 
aforesaid  one  hundred  acres  of  land,  totally  expelled,  amoved,  ousted  and  dis- 
possessed, and  the  said  S.  L.  was  and  still  is  in  the  possession  thereof,  and 
withholds  the  same  from  the  plaintiff.  And  the  plaintiff  is  ready  to  verify  that 
the  trespass,  ejectment  and  entry  of  the  plaintiff  into  one  thousand  acres  of 
land,  being  survey  No.  565  aforesaid,  by  virtue  of  the  deed  aforesaid  from  the 
defendant,  are  one  and  the  same  entry,  and  not  other  or  divers,  and  the  said 
one  hundred  acres  of  land,  bought  of  the  defendant  by  the  plaintiff,  and  the 
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one  hundred  acres  of  land,  part  of  Ihe  said  one  thauiond  acres,  being  survey 
No.  566  aforesaid,  from  which  the  said  S,  L.  has  expelled  and  amoved  the 
plaintiff  as  aforesaid,  are  one  and  the  same  (me  hundred  acres,  and  not  other  or 
divers ;  and  also  that  the  defendant  the  said  one  hundred  acres  of  land,  or  any 
part  thereof,  with  its  appurtenances  unto  the  plaintiff,  his  heirs  and  assigns  in 
manner  and  form  as  in  the  afore  recited  deed  against  all  persons  whomsoever 
has  not  warranted  nor  defended ;  of  all  which  the  plaintiff  to  the  defendant 
gave  notice,  to  wit,  on  [^.j  at  [^.3,  (y).  To  the  damage  of  the  plaintiff  of 
dollars;  and  thereupon  he  sues,  &c. 


3.  By  an  Assignee  of  a  Grantee^  against  a  previous  Cfrantar^  for  a  breach 

of  the  Covenant  of  Warranty, 

Commencement  as  ante^p.  181  to  I88.3    For  that,  whereas,  the  defendant, 
on  [&C.3  at  [^.]],  by  his  deed  of  that  date,  sealed  with  his  seal  and  duly  eze 
cuted,  attested  and  acknowledged,  and  now  to  the  court  here  shown,  in  con- 
sideration of  the  sum  of dollars,  granted,  bargained,  sold  and  conveyed  to 

one  R.  M.,  his  heirs  and  assigns  [certain  lands,  &c.,  see  preceding  form^  No.  1, 
and  note"]  to  have  and  to  hold  the  same  to  the  said  R.  M.,  his  heirs  and  assigns, 
forever.  And  the  defendant  did  then  and  there  by  the  same  deed  covenant  to 
and  with  the  said  R.  M .,  his  heirs  and  assigns,  that  he  the  defendant  would 
warrant  and  defend  the  said  premises  to  the  said  R.  M.,  his  heirs  and  assigns, 
against  the  lawful  claims  of  all  persons  whomsoever.*  And  the  plaintiff  further 
says,  that  the  said  R.  M.  afterwards,  to  wit,  on  [6i4i.']  at  [^c],  by  his  deed 
of  that  date,  sealed  with  his  seal  and  duly  executed,  attested  and  acknowledged, 
in  consideration  of  the  sum  of  ^— —  dollars,  granted,  bargained,  sold  and  con- 
veyed the  said  lands  and  premises  to  one  L.  M.,  his  heirs  and  assigns,  to  have 
and  to  hold  the  same  to  the  said  L.  M.,  his  heirs  and  assigns,  forever ;  and  the 
said  L.  M.  af^rwards,  to  wit,  on  [&c.]  at  [&c.],  by  his  deed  of  that  date,  and 
now  to  the  court  here  shown,  sealed  with  his  seal,  and  duly  executed,  attested 
and  acknowledged,  in  consideration  of  the  sum  of  ~—  dollars,  granted,  bar- 
gained, sold  and  conveyed  the  said  land  and  premises  to  the  plaintiff,  his  heirs 
and  assigns ;  to  have  and  to  hold  the  same  to  the  plaintiff,  his  heirs  and  assigns, 
forever.  And  the  plaintiff  further  says,  that  he  there  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  entered  into  the  said  lands  and  premises,  and 
became  possessed  thereof,  and  ought  to  hold  and  enjoy  the  same  as  a  lawful 
estate  in  fee  simple  according  to  the  aforesaid  covenant  of  the  defendant.  And 
the  plaintiff  in  fact  says,  that  the  defendant,  at  the  time  of  the  ensealing  and 
execution  of  his  said  deed,  had  not,  nor  hath  he  had  at  any  time  since,  a  good 
and  sufficient  title  to  the  said  lands  and  premises,  but  the  freehold  and  paramount 
title  in  said  lands  and  premises  was  then,  and  ever  since  hath  been  in  other 
persons ;  and  by  virtue  of  which  said  paramount  tide,  the  plaintiff  was  aAer- 

(y)  See  Bole  (x)  st/pra. 
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wards,  to  wit,  on  [^0  at  [&c.],  ousted  and  dispossessed  of  the  said  lands  and 
premises  by  due  course  of  law.  And  so  the  plaintiff  in  fact  says,  that  the  de- 
fendant did  not  and  would  not  warrant  and  defend  said  lands  and  premises  to 
the  said  R.  M.,  his  heirs  and  assigns,  forever,  against  the  lawful  claims  of  all 
persons  whomsoever;  and  hath  not  kept,  but  broken  his  said  covenant.  To 
the  damage  of  the  plaintiff  of -—  dollars;  and  thereupon  he  sues,  ^. 


4.  Ekhrs  of  Chanter  against  Cbrantor^  for  a  breach  of  Covenants  in  a 

Deed  of  Conveyance. 

Commencement  as  antCfp,  181  to  188.]  For  that,  whereas,  the  defendant 
heretofore  in-  tlie  lifetime  of  one  R.  M.,  since  deceased,  to  wit,  on  [&c.]  at 
[^c.  Here  set  forth  the  deed  mid  covenant^  as  in  preceding  form  No.  3,  to 
the  asterisk^  and  then  proceed  as  follows:^  And  the  plaintiff  further  says, 
that  the  said  R.  M.  there  afterwards,  to  wit,  on  the  same  day,  entered  into  the  said 
lands  and  premises,  and  became  thereof  possessed,  and  being  (z)  seised  of  the 
said  lands  and  premises,  afterwards,  to  wit,  on  [^c]  at  [^c.],*  died,  whereupon 
the  said  lands  and  premises  and  the  estate  of  the  said  R.  M.  therein  descended 
to  the  plaintiffs,  as  children  and  co-heirs  of  the  said  R.  M.,  deceased ;  and  the 
plaintiffs  there  afterwards,  to  wit,  on  the  same  day,  entered  into  the  said  lands 
and  premises,  and  became  thereof  possessed,  and  ought  to  enjoy  the  same  and 
be  seized  thereof  in  their  demesne  as  of  fee,  according  to  the  said  deed  and 
covenant  of  the  defendant;  and  the  plaintiffs  being  so  possessed,  &c.,  of  said 
lands  and  tenements,  and  the  estate  of  the  said  R.  M.  therein,  continued  so 
thereof  seised  until  ousted  and|  dispossessed,  as  hereinafter  mentioned. 
And  the  plaintiffs  farther  aver,  that  [Here  set  forth  the  breach^  ^c,  as  in  the 
preceding  forms,"] 


5.  Devisee  of  Grantee  against  Orantor  for  a  breach  of  the  Covenant  of 

Warranty^  ifc. 

Folloto  the  preceding  form  to  the  asterisk^  and  then  proceed  as  follotos :"] 
made  his  last  will  and  testament  in  writing,  and  thereby,  amongst  other  things, 
gave  and  devised  the  said  lands  and  premises  to  the  plaintiff,  to  hold  to  the  use 
of  the  plaintiff,  his  heirs  and  assigns,  forever ;  and  afterwards,  to  wit,  on  [&c.]] 
at  [drc],  the  said  R.  M.,  being  seized  of  the  said  lands  and  premises  as  afore- 
said, died,  without  altering  his  said  will  as  to  the  said  devise  [If  the  premises 
are  situate  in  the  county  where  the  will  was  proved^  say:  and  afterwards,  to 
wit,  on  [Jke.'\  at  (^&c.,3  his  said  will  was  duly  proved  before,  and  allowed,  ad- 
mitted and  ordered  to  probate  by,  the  Court  of  Common  Pleas  of  said  county, 

{x)  A  "  seisin  in  his  demesne  as  of  fee''  would  be    eontradiet  the  subsequent  averments  that  the  party 
a  positive  averment  of  a  perfect  estate  and  would    had  nothing  bat  the  possession. 
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and,  by  order  of  said  court,  was  then  and  there  duly  recorded,  [](z)  together 
with  the  testimony  in  the  premises  ;]—6f//  if  the  premises  devised  to  thephdnr 
tiff  are  not  situate  in  the  county  where  the  will  was  proved^  say:  and  certain 
estate  of  the  said  E.  F.  devised  [or  bequeathed]  by  his  said  will,  being  situate 

in  the  county  of ,  the  said  will  was  afterwards,  to  wit,  on  [^c]  at  [^&c.], 

duly  proved  before,  and  allowed,  admitted  and  ordered  to  probate  by,  the  Court 
of  Common  Pleas  of  said  county  of  ,  and  by  order  of  said  court  was  then 
and  there  duly  recorded,  [[(z)  together  with  the  testimony  in  tlie  premises;] 
and  afterwards,  and  under  and  by  virtue  of  an  order  of  said  Court  of  Common 

Pleas  of county,  where  the  premises  aforesaid,  devised  to  the  plaintiff  as 

aforesaid,  are  situate,  to  wit,  on  [^.],  an  authenticated  copy  of  said  will  from 
the  record  aforesaid,  with  a  copy  of  said  order  of  probate  annexed  thereto, 

[(a)  certified  by  the  clerk  of  the  Court  of  Common  Pleas  of  said  county  of , 

under  the  seal  of  said  court,]  was  admitted  to  record  in  the  office  of  the  clerk 

of  the  said  Court  of  Common  Pleas  of  the  county  of aforesaid,  and 

was  then  and  there  duly  recorded.  And  thereupon  the  plaintiff  entered  into 
the  same  lands  and  premises,  and  became  thereof  possessed,  and  ought  to  enjoy 
the  same  and  be  seized  thereof  in  his  demesne  as  of  fee,  according  to  the  said 
deed  and  covenant  of  the  defendant ;  and  the  plaintiff  being  so  possessed  of 
said  lands  and  tenements  and  the  estate  of  the  said  R.  M.,  therein  continued  so 
thereof  seised,  until  ousted  and  dispossessed  as  hereinafter  mentioned.  And 
the  plaintiff  further  avers,  that  [Here  set  forth  the  breach^  ^c,  as  in  the  pre- 
ceding forms. "] 


6.  Grantee  against  the  Heir  of  tlie  Grantor  on  tlie  Covenant  of  War- 
ranty  of  the  Ancestor^  the  Breach  having  occurred  after  the  setdement 
of  Oie  Ancestor'^s  Estate.  (6) 

For  that,  whereas,  on  [&c.]  at  []&c.],  one  R.  M.,  being  then  in  full  life,  and 
whose  son  and  sole  heir  the  defendant  is,  (c)  by  his  deed  of  that  date,  [&c.  here 
set  forth  the  deed  and  covenant  as  in  the  preceding  forms.']  And  the  plaintiff 
avers  that  afterwards,  to  wit,  on  [&c.]  at  [&c.],  the  said  R.  M.  died,  and  the 
estate  of  said  R.  M.  descended  to  the  defendant  as  son  and  heir  of  the  said  R. 
M.  deceased,  and  thereupon,  afterwards,  to  wit,  on  [&c.]  at  [&c.],  letters  of 
administration  of  the  goods  and  estate  of  the  said  R.  M.  deceased,  at  the  time 
of  his  death,  were  granted  in  due  form  of  law  to  one  S.  R.,  who  then  and  there 
made  and  executed  his  administration  bond  with  sureties  to  the  acceptance  of 
said  court,  &c.,  and  immediately  thereafter  took  upon  himself  the  administra- 
tion and  settlement  of  the  estate  of  the  said  R.  M.  deceased,  as  said  adminis- 
trator; and  afterwards  and  within  three  months  after  the  said  administrator  gave 

{z)  The  words   <' together  with  the  testimony        {b)  See  Slat.  383, 384;  367,  $  103;  20  Pick.  % 
in  (he  premises/'  may  be  omitted.  (c)  See  StaL  383,  $  SSS;  aiid  past,  chap.  XV, 

(a)  The  words  in  brackets  may  be  omitted.         note. 
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his  said  adoiinistraiioii  bond,  to  wit,  on  [jSccJ]  at  [&c.],  he  caused  notice  to  be 
pubiished  in  a  certain  newspaper  called  the  '  of  general  circulation  in  the 
county  of  ,  where  the  said  R.  M.  last  dwelt,  for  three  consecutive  weeks, 

of  his  said  appointment  as  administrator,  according  to  law.  And  the  plaintiff 
further  avers  that  the  said  S.  R.,  as  administrator  as  aforesaid,  afterwards,  to 
wit,  on  [&cJ]  at  [[&c.3'  '^ndc^^i  ^^  ^^^  ^^^  fin^  account  and  settlement  of 
his  administration  of  said  estate  to  said  court,  and  such  proceedings  were  there- 
upon had  by  and  before  said  court  that  afterwards,  to  wit,  on  [&c.]  at  [&c.], 
the  said  account  was  allowed,  confirmed  and  settled  by  said  court,  and  the  admin- 
istration of  said  estate  was  thereby  then  and  there  closed  and  said  estate  settled. 
And  the  plaintiff  further  avers  that  tlie  said  R.  M.  had  not  at  the  time  of  the 
ensealing  and  execution  of  the  said  deed,  a  good  and  sufficient  title  to  the  said 
lands  and  piemises;  but  the  freehold  and  paramount  title  in  the  said  lands  and 
premises  was  then,  and  continually  from  thence  until  and  at  the  time  of  the 
ouster  and  dispossession  of  the  plaintiff  hereafter  mentioned  in  other  persons, 
[as  in  any  of  the  preceding  farms]  and  by  virtue  of  which  said  paramount 
title,  the  plaintiff  was,  after  the  settlement  of  the  said  estate  of  the  said  R.  M. 
as  aforesaid,  and  more  than  four  years  after  the  said  S.  R.  made  and  gave  his 
said  admiuistiation  bond,  and  within  one  year  from  the  time  of  the  commence- 
ment of  this  suit,  to  wit,  on  [&c.]  at  said  county,  ousted  and  dispossessed  of 
the  said  lands  and  premises  by  due  course  of  law,  contrary  to  the  form  and 
effect  of  the  said  deed  of  the  said  R.  M.  deceased,  and  of  his  said  covenant 
so  by  him  made  as  afoffesaid«  in  that  behalf  as  aforesaid,  of  all  which  the 
defendant  then  and  there  had,  notice ;  and  so  the  plaintiff  in  fact  says,  that 
neither  the  said  R.  M.  in  his  lifetime,  nor  the  said  C.  D.  since  his  death,  hath 
or  would  warrant  and  defend  said  lands  [<Sic,  negativing  the  eovMonl],  and 
that  the  right  of  action  in  the  premises  did  not  by  law  accrue  until  within  one 
year  next  before  the  commencement  of  this  suit,  nor  until  after  the  settlement 
of  said  estate  of  R.  M.  deceased,  nor  until  after  the  expiration  of  four  years 
from  the  time  aforesaid  of  the  giving  by  the  said  S.  R.  his  said  administration 
bond,  nor  was  the  said  administrator  by  law  liable  to  an  action  in  the  premises ; 
whereby  and  by  reason  of  the  premises,  an  action  hath  accrued  herein  to  the 
plaintiff  against  the  defendant,  as  son  and  sole  heir  of  the  said  R.  M.  deceased, 
to  whom  hath  descended,  and  who  holds,  owns,  possesses  and  enjoys  the  estate 
and  asset?  of  the  said  R.  M.  deceased,  as  such  heir,  to  a  large  amount,  to  wit, 
■  dollars ;  to  wit,  at  said  county.     To  the  damage  [^c.^ 


7.  Declaration  far  a  Breach  of  Covenant  against  Incumbrances,  (c) 

Follow  tJu  preceding  forms  in  setting  out  the  deed  and  covenants.     TTie 
breach  may  be  assigned  thus:]    And  the  plaintiff  in  fact  says  that  at  the  time 

(r)  As  ID  this  slate  the  covenant  against  iacum-    would  not,  perhaps,  be  suffleient  to  simply  aastfrn 
brances  passes  to  the  as8ig;nee  of  tlie  land,  it    as  a  breach  of  the  covenant,  that  there  is  an  out- 
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of  the  ensealing  and  execution  of  the  said  deed,  the  said  lands  and  premises 
were  not  free  of  all  incumbrances,  but  the  said  defendant  before  that  time,  to 
wit,  on  [kc]  at  [&c.]  by  his  deed  of  that  date  duly  executed,  attested, 
acknowledged  and  cegistered,  had  moi^tgaged  the  said  lands  and  tenements  to 

one  S.  S.  for  securing  the  payment  of dollars  with  lawful  interest  to  the 

said  S.  S.  by  the  — —  day  of  Q&c.]  (d)  And  the  plaintiff  further  says  that 
the  period  for  tiie  payment  of  said  money,  and  interest,  last  mentioned,  having 
elapsed,  and  the  same  remaining  unpaid,  the  plaintiff  afterwards,  to  wit,  on  [4u%] 
at  Q^.]«  ^^  compelled  to  remove  said  incumbrance  by  way  of  mortgage  upon 
said  lands  and  premises,  and  did  then  and  there  pay  the  said  S.  S.  the  said 
sum  of  —  dollars,  and  the  interest  then  due  thereon,  secured,  as  aforesaid, 
by  said  mortgage,  and  then  and  there  an  incumbrance  and  chargeable  upon  said 
lands  and  premises,  amounting  to  a  large  sum  of  money,  to  wit,  —  dollars, 
and  did  thereby  then  and  there  remove,  satisfy  and  discharge  said  charge  and 
incumbrance  by  way  of  mortgage  upon  said  lands  and  premises,  of  all  which 
the  defendant  then  and  there  had  notice,  [and  was  then  and  there  requested  by 
the  plaiafifi  to  pay  the  same  moneys  to  the  plaintiff;  but  to  pay  the  same  or 
any  part  thereof  the  defendant  refused  and  still  refuses,  (e)]  And  so  the  plain- 
tiff says  that  the  defendant  hath  not  kept  his  said  covenant,  but  hath  broken 
the  same,  to  the  damage  of  the  plaintiff  of  —  dollars ;  and  therefore  he 
sues,  &c. 

jff'  the  mortgage  was  foreclosed,  proceed  as  in  the  above  form  to  the  astcriskt 
and  tlten  as  follows  i]  The  said  S*  S.  afterwards,  to  wit,  on  [dec]  at  [^.]t 
filed  his  bill  in  and  upon  the  chancery  side  of  the  Court  of  Common  Pleas  of 
said  county,  against  the  defendant  upon  said  mortgage,  setting  forth  in  said  bill 
in  substance  that  [&c.  here  recite  the  bill,  state  the  issuing,  service  and  return^ 
of  siibpcma,  the  decree,  the  issuing  of  tlie  order  of  sale,  fyc,  tlie  sale,  its  con^ 
firmation,  the  deed  to  the  purchaser,  and  if  the  fact  be  so,  the  evietian  of  the 
plaintiff. 


8.  Declaration  for  a  Breach  of  a  Covenant  for  Quiet  Enjoyment. 

Follow  the  preceding  forms  in  setting  forth  the  deed  and  covenant  for  quiet 
enjoyment,  and  then  proceed  as  follows:  And  the  plaintiff  further  avers,  that 
he  hath  not  been  permitted  since  the  ensealing  and  execution  of  the  said  deed 
of  the  defendant,  nor  hath  he  in  fact  peaceably  and  quietly  held,  occupied  and 
enjoyed  the  said  lands  and  premises  [negativing  in  substance  the  covenant,'] 

Btandini^  incumbrance  upon  the  land.  See  10  {d)  Ace.  OUvpr's  Free.  395, 396. 
Ohio  Rep.  317, 335.  It  seems,  therefore,  safest  {e)  Qaere— Whether  the  averments  in  brackets 
to  show  that  either  the  title  of  tlie  plaintiff  was  are  necessary  to  constitute  a  breach  of  the  cove- 
disturbed,  or  that  he  removed  the  incumbrance,  nant.  If  omitted  aver  in  their  place  a  general 
or  that  he  was  in  some  way  actually  damnified,  request,  ''  yet  the  defendant,  although  oAen  re- 
See  10  Ohio  Rep.  317, 333;  1  Black.  102,  n.;  7  quested,  hath  not  paid  the  same,  or  any  part 
Johns,  358;  16  Johns,  264;  20  Pick.  474.  thereof." 
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but  on  the  contrary  thereof  one  S.  S.,  widow,  who  at  the  time  of  the  ensealing 
and  execution  of  said  deed,  hereinbefore  set  forth,  and  continually  from  thence 
until  and  at  the  time  of  the  eviction  and  ejection,  hereinafter  mentioned,  had, 
and  who  still  hath,  lawful  right  and  paramount  title  to  the  said  lands  and  prem- 
ises ;  and  by  virtue  thereof,  afler  the  ensealing  and  execution  of  said  deed,  to 
wit,  on  [6lcJ]  at  []&c.],  the  said  S.  S.  did  enter  into  the  same,  in  and  upon  the 
possession  of  the  said  lands  and  premises,  and  ejected,  ousted  and  dispossessed 
the  plaintiB*,  against  the  will  of  the  plaintiff,  by  due  process  of  law,  from  the 
possession  and  occupation  of  all  and  every  the  lands  and  premises  aforesaid, 
with  the  appurtenances,  and  kept  and  held  out,  and  still  kef  ps  and  holds  out, 
the  plaintiff,  so  thereof  ejected  from  his  poesession  and  occupation  thereof,  to 
wit,  at  [&c.] ;  contrary  to  the  form  and  effect  of  the  said  deed,  and  of  the 
said  covenant  of  the  defendant,  so  by  him  made  in  that  behalf,  as  aforesaid  ; 
by  reason  of  which  said  premises,  the  plaintiff  hath  not  only  entirely  lost  said 
lands  and  premises,  with  the  appurtenances,  [and  moneys  amounting  in  the 
whole  to  a  large  sum,  to  wit '  dollars,  by  him  laid  out  and  expended  upon 
said  lands  and  premises,  in  repairing  and  improving  the  same,]  but  hath  also 
been  obliged  to  pay  the  costs  and  charges  sustained  by  the  said  S.  S.,  widow, 
in  prosecuting  a  certain  action  of  ejectment  for  the  recovery  thereof,  which 
amounted  to  a  large  sum  of  money,  to  wit,  —  dollars,  and  hath  been  further 
compelled  to  pay  out  and  expend  divers  sums  of  money,  amounting  in  the 
whole  to  a  large  sum,  to  wit,  *—  dollars,  in  and  about  endeavoring  to  defend 
such  action  of  ejectment,  to  wit,  at  said  county.  And  so  the  plaintiff  says  that 
the  defendant  hath  not  kept,  but  hath  broken  his  said  covenant,  to  the  damage 
of  the  plaintiff dollars ;  and  therefore  he  sues,  6lc, 


9.  For  a  breach  of  the  Covenant  of  Seisin  and  Power  to  Convey. 

If  there  was  no  seisin  by  the  grantor  in  fact,  by  right  or  by  wrong,  follow  the 
preceding  forms  in  setting  forth  the  deed  and  covenant;  and  for  breach,  negative 
the  words  of  the  covenant,  {g)  If  there  was  a  seisin  in  fact,  by  right  or  by 
wrong,  then,  for  breach,  negative  the  words  of  the  covenant,  and,  also,  aver  an 
ouster  by  paramount  title,  as  in.  the  preceding  forms,  [g) 

{g)  3  Ohio  Rep.  21 J3  9  Wend.  4I65  see  anit,  p.  46, 61. 
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TITLE  — STATEMENT  OF,  AND  OF  TRANSMISSION  OR  DEDUC- 
TION OF  TITLE.  (A) 

SECTIOPr       I.      STATEMENT  OF  TITLE. 

II.      STATEMENT  OF   THE  TRANSMISSION  OR  DEDUCTION   OF   TITLE. 


Sec.    I.      STATEMENT  OF   TITLE. 

1.  Seisin  in  Fee  Simple, 

-*—  before  aad  at  the  time  of  [&c.]  hereafter  mentioned,  was  seised  in  his 
demense  as  of  fee,  of  and  in  the  tenements  with  the  appurtenances  hereinafter 
mentioned,  [6lcJ] 

(A)  Where  a  right  or  aQthority  is  set  up  in  shown,  bow  the  fee  passed  from  one  of  these  per- 

respect  of  property  personal  or  real,  some  title  to  sons  to  the  other. 

that  property  must  of  course  be  alleged  in  the  When  the  title  of  the  party  is  alleged  to  b«  a 

party,  or  in  some  other  person  from  whom  he  de-  particular  estate,  such  as  an  estate  for  life,  a  term 

rives  his  authority.    So  if  a  party  be  charged  with  of  years,  or  a  tenancy  at  will,  &c.,  he  must  show 

any  liability  in  respect  of  property,  personal  or  the  derivation  of  that  title  from  its  commeneemeDf. 

real,  his  title  to  that  property  must  be  aUeged.  But  there  is  this  exception  to  the  nile :  if  the  par- 

Stepb.  PI.  4  Am.  ed.  904.  ticular  estate  is  alleged  by  way  of  inducemad 

It  is  a  general  rule  of  pleading,  that  where  a  only^  then  the  parUcalar  estate  may  be  alleged 

party  alleges  title  in  himself,  or  in  another  person  as  in  the  party,  without  showing  its  commenee- 

wliose  authority  he  pleads,  the  title  must  in  gen-  ment.    Thus,  in  the  preceding  forms,  onf^,  p.  997, 

eral  bo  fully  and  particularly  alleged ;  and  the  398,  the  action  being  brought  on  an  indenture  of 

form  of  so  doing  is  given  in  the  text    For  further  tease  by  the  executor  of  the  lessor  in  the  one  case, 

forms,  seo  2  Chit.  Fl.  8  Am.  ed.  and  by  the  assignee  of  the  lessor  in  the  other,  who 

There  is  a  leading  distinction  between  the  man-  had  been  entitled  for  a  term  of  years,  the  title  of 
ner  of  showing  title  in  estates  in  fee  simple,  and  the  lessor  is  stated,  in  order  to  show  that  the  plain- 
in  particular  estates ;  for,  in  respect  of  estates  in  tiff  is  entitled  to  roabtain  the  action  as  bis  repre- 
fce,  it  is  sufficient  to  state  simply  a  seisin  in  fee  sentative  or  assignee.  But,  as  the  title  in  those 
simple :  thus,  that  the  party  was  **  seised  in  his  cases  is  alleged  by  way  of  inducement  only,  (the 
demesne  as  of  fee  of  and  in"  the  premises,  with-  action  being  mainly  founded  on  the  lease  itself,) 
out  showing  the  derivation  or  commencement  of  and  therefore  it  is  probable  that  the  tide  may  not 
tlie  estate.  For  the  reason  of  this,  see  Steph.  PI.  come  in  question,  the  particular  estate  for  ^-ears 
4  Am  ed.  305.  It  is,  however,  sometimes  neces-  is  alleged  in  the  lessor,  without  showing  its  com- 
sary  to  show  the  derivation  of  the  fee,  viz :  when,  mencement. 

in  the  pleading,  the  seisin  has  been  already  alleged  In  alleging  the  derivation  of  title,  the  following 

in  another  person,  from  whom  the  present  party  rules,  &c.,  are  laid  down  by  Stephens :  (Steph. 

cfaims.    This  occurs  in  the  preceding  forms,  anU,  PI.  4  Am.  ed.  310  to  326.) 

p.  395, 396.    In  such  case,  it  must  of  coutm  be  1st.  When  a  party  claims  by  inberitaace,  be 
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2.  Seisin  in  Fee  Tail. 

seised  in  his  demesne  as  of  fee  tail  of  and  in  the  tenements  with  the 
appurtenances  hereinafter  mentioned,  [jkeJ] 

roust,  in  general,  show  how  be  is  heir,  viz :  as  son  To  the  above,  this  distinction  has  also  been 

or  otherwise;  and  if  he  claim  by  mediate,  notim-  taken  between  a  decfairation  and  a  plea,  that  in 

mediate  descent,  he  must  show  the  pedigree ;  for  the  former,  although  a  statute  has  so  far  changed 

example,  if  he  claims  as  nephew,  he  must  show  the  common  law  as  to  require  it  to  be  in  writing, 

how  nqphew.  the  plaintiff  need  not  show  the  thing  to  be  in  wri- 

2dly.  When  a  party  claims  by  conveyance  or  ting,  but  in  a  pica  it  must  be  pleaded  as  in  writing, 

alienatico,   the  nature  of  tlie  conveyance  and  1  Sannd.  276,  a,  n.  2;  7  Ohio  Rep.  (Part  1 )  229$ 

alienation  must,  in  general,  be  stated,  as  whether  but  see  Steph.  PI.  4  Am.  ed.  376,  n.  (it). 

ii  be  by  deviye^  feoffment,  &c.  It  is  often  sofficient  to  allege  a  title  of  mere 

Sdly.  The  nature  of  the  conveyance  or  aliona-  po$s€$M(mf  which  is  done  by  alleging  as  to  goods, 

lion  should  be  stated  accordmg  to  its  legal  eflbct,  tliat  they  were  '*  the  goods  and  chattels  of  the 

rather  than  its  form  of  words,  in  accordance  with  plaintiff,"  or  that  he  was  ''lawfully  possessed  of 

the  graeral  rule,  that  things  are  to  be  pleaded  ac-  them  as  of  his  own  property,"  or  that  the  close, 

cording  to  their  l^al  effect  and  operation.   Thus,  &c.,  was  the  ^  close  of"  the  plaintiff,  or  that  he 

a  con\'eyance  in  tail  with  livery,  is  pleaded  as  a  was  "lawfully  possessed  of  a  certain  close,"  See., 

"giA"  in  tail ;  a  conveyance  for  "  life"  with  livery  or,  if  an  incorporeal  hereditament,   by   alleging 

of  seisin,  is  alleged  as  a  *'d«nise"  for  life  3  a  con«  that  the  plaintiff  was  possessed  of  the  corporeal 

veyance  of  the  fee,  with  livery,  is  described  by  thing  in  respect  of  which  the  right  is  claimed,  and 

the  term  "enfeoffed."  by  reason  thereof,  was  entitled  to  the  right  at  tlje 

4thly.  Where  the  nature  of  the  conveyance  is  time  in  question }  for  example,  that  he  "  was  pos- 

sucb,  that  it  would,  at  common  law,  be  valid  witli-  sessed  of  a  certain  messuage,  [&c.,]  and  by  rea- 

out  deed  or  writing,  then  no  deed  or  writing  need  son  thereof,  during  all  the  time  aforesaid,  of  right 

be  allied  in  the  pleading,  though  such  document  ought  to  have  a  certain  way,"  [dtc.]. 

may  in  fact  exist ;  but  when  the  nature  of  the  A  title  of  possession  will  be  sustained  by  the 

conveyance  requires  at  common  law  a  deed  or  proof  of  possession,   wherever   the  interest   is 

other  written  instrument,  such  instrument  must  be  of  a   present   and   immediate  kind.    Thus   of 

alleged.    Therefore,  a  conveyance  with  livery  of  goods,  proof  that  the  party  is  owner  or  finder,  or 

seisin,  either  in  fee,  tail,  or  for  life,  is  pleaded  carrier.  Sec,    And  where  title  in  possession  is  al- 

witboul  alleging  any  writing  of  feoffment,  gill  or  leged  in  respect  of  corporeal  or  incorporeal  her- 

demise,  whether  such  instrument  in  fact  accom-  edilcunents,  it  will  be  sufficiently  sustained  by 

panied  the  conveyance  or  not ;  for  though  by  the  proof  of  any  kind  of  estate  in  possession,  whether 

statute  of  frauds  it  will  not  now  be  vaTid,  unless  in  fee  simple,  life,  or  years,  or  otherwise.    But  a 

made  in  writing,  yet  the  form  (^  pleading  remains  title  of  possession  will  not  be  sustained  by  evi- 

the  same;  it  being  a  general  rule,  that  regulations  dence  of  an  interest  in  remainder  or  reversion 

introduced  by  statute  do  not  alter  the  form  of  only ;  and  therefore  a  title  in  remainder  or  rever- 

pleading  at  conunon  law.    On  the  other  hand,  a  sion  must  be  laid  according  to  the  fact, 

devise  of  lands  (which  at  common  law  was  not  The  general  rule  is,  that  it  is  sufficient  to  allege 

valid)  must  be  allied  to  have  been  made  in  possession  as  against  a  wrongdoer  5  or,  in  other 

writing.    So,  if  a  conveyance  by  way  of  gratU  words,  it  is  enough  to  lay  a  titte  of  possession 

be  pleaded,  a  deed  must  be  alleged;  for,  matters  against  a  person  who  is  stated  to  have  committed 

that  "lie  in  grant"  (according  to  the  legal  phrase)  an  injury  to  such  possession,  having,  as  far  as  it 

can  pass  by  deed  only.    So,  there  is  this  excep-  appears,  no  title  himself. 

tion  to  the  general  rule,  that  in  mailing  title  under  It  will  be  obserAcd,  that  the  above  rules  are 

a  lease  for  years  by  indenture,  it  is  usual  to  plead  applicable  to  cases  in  which  a  party  alleges  title 

the  indenture;  though  where  a  demise  by  hus-  in  himself,  or  some  other  whose  authority  lie 

band  and  wife  is  pleaded,  it  does  not  seem  ne-  pleads.    But  it  becomes  necessary  in  some  cases, 

ccssary  to  show  that  it  was  by  deed,  inasmuch  as  for  a  party  to  allege  title  in  his  adversary.    The 

a  lease  by  husband  and  wife,  though  without  deed,  general  rule  in  this  last  class  of  cases  is,  that  it  is 

is  good  during  the  life  of  the  husband.  not  necessary  to  allege  title  more  precisely  than 


<  ♦ 
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Setflia  — in  special  tail— for  Kle — in  huiband  and  wife. 


3.  Seisin  in  Special  Tail 

seised  in  his  demesne  as  of  fee  tail,  to  wit :  to  him  and  to  the  heirs 
lawfully  issuing  out  of  the  body  of  him,  the  said  A.  B.,  on  the  body  of  C,  B. 
to  be  begotten,  of  and  in  the  tenements  with  the  appurtenances  hereinafter 
described,  [jkc] 

4.  Seisin  for  Life. 
-*—  seised  in  his  demesne  as  of  freehold,  for  the  term  of  his  natural  life, 


[or  for  the  term  of  the  natural  life  of  O.  H.]  of  and  in  the  tenements,  [&c.] 


5.  Seisin  in  Fee  in  Husband  and  Wife  in  her  Right, 

A.  B.,  and  E.  his  wife,  seised  in  their  demesne  as  of  fee  in  right  of 
the  said  E.  of  and  in  the  tenements,  [jSlcJ] 

is  sufficient  to  show  a  liabiTity  in  the  party  cbari^ed,  opposite  party  has  the  same  estate,  as  has  been 

or  to  defeat  his  present  claim.    Except  as  far  as  preccdently  laid  in  some  other  person,  without 

these  objects  may  require,  a  part^F  is  not  compel-  showing  in  what  manner  the  estate  passed  from 

lable  to  show  the  precise  estate  which  his  adver-  one  to  the  other.    Thus,  in  debt,  where  the  de- 

sary  holds,  even  in  a  case  where,  if  the  same  per-  fendant  is  charged  for  rent  as  the  assignee  of  the 

son  were  pleading  in  his  own  title,  such  precise  term  after  several  mesne  assignments,  it  is  suffi- 

ailegation  would  be  necessary.    The  reason  of  cient,  after  stating  the  original  demise,  to  allege 

this  difference  is,  that  a  party  must  be  presumed  that  "  after  making  the  said  indenture,  and  during 

to  be  ignorant  of  the  particulars  of  his  adversary's  the  term  thereby  granted,  ^to  wit,  on   [&c.]  at 

title,  though  be  is  bound  to  know  his  own.   There-  [&c.],  aD  the  estate  and  interest  of  the  said  E.  F., 

fore,  though  it  is  the  rule,  with  respect  to  a  man's  [the  original  Utsetf}  of  and  in  the  said  demised 

own  title,  that  the  commencement  of  particular  premises,  by  assignment  came  and  vested  in  the 

estates  should  be  shown,  unless  alleged  by  way  defendant,"  without  further  showii^  the  mesne 

of  inducement,  yet  in  pleading  the  title  of  an  ad-  assignments.   But  if  tbe  plaintiff  claim  as  assignee, 

versary,  it  seems,  this  is  not,  in  general,  necessary,  he  must  show  tbe  mesne  conveyances,  or  other 

If,  however,  tbe  interest  be  by  way  of  remainder  media  of  title.    Upon  the  same  principle,  if  title 

or  reversion,  and  there  be  no  present  interest  in  be  laid  in  an  adversary,  by  descent,  it  is  sufficient 

cbattek  or  actual  possession  of  land,  the  allega-  to  charge  him  as  heir,  without  showing  bow  be  is 

tion  of  title  by  possession,  in  thQ.adversary,  is  in-  beir,  viz :  as  son,  or  otherwise, 

applicable,  and  the  title  by  remainder  or  reversion  Tbe  title  alleged  by  a  man  as  his  own  or  his 

should  be  set  forth.    So,  there  are  cases  in  which,  adversary's,  must,  in  general,  when  issue  is  taken 

to  charge  a  party  with  mere  possession,  would  not  upon  it,  be  strictly  proved, 

be  sufficient  to  show  his  liability.    Thus,  in  the  The  above  remarks  do  not,  of  course,  apply  to 

preceding  form,  ojde,  p.  39 (,  which  is  a  declara-  cases  where  the  opposite  party  is  estopped  from 

tion  for  rent  against  the  assignee  of  a  term  for  denying  the  title.    Thus^  in  an  action  by  the  lessor 

years,  it  would  not  be  sufficient  to  allege  that  the  against  the  lessee,  on  tbe  covenants  in  a  lease,  tbe 

defendant  was  possessed,  but  it  must  bo  stated  as  plaintiff  need  not  allege  a  title  to  tbe  premises  de« 

in  that  fonn,  that  he  was  possessed  as  assignee  of  mised,  because  a  tenant  is  estopped  from  denying 

the  term.  his  landlord's  title.    But  if  the  heir,  or  executor, 

Where  it  is  requisite  to  show  whence  tbe  ad-  or  assignee,  bring  the  action,  the  title  of  the  latter, 

versary  party  derived  his  title,  it  may  be  done  as  in  the  preceding  forms,  a»rfe,  p.  395,  must  be 

with  less  precision  than  where  a  man  alleges  his  alleged,  in  order  to  show  that  the  reverwon  is  now 

own.    And,  in  general,  it  is  sufficient  to  plead  legally  vested  in  tbe  plaintiff,  in  tbe  chancter  in 

such  title  by  a  que  estate,  that  is,  to  altege  that  tbe  which  he  sues. 
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Seisin  —  by  courtesy—- in  eommonf  &e.  —  in  reversion. 


6.  Tenancy  by  Hie  Courtesy. 

seised  of  the  tenements,  with  the  appurtenances  hereinafter  described, 

in  his  demesne  as  of  freehold  for  the  term  of  his  life,  as  tenant  thereof  by 
courtesy,  [&c.] 


7.  Joint  Tenancy, 

E.  B.  and  L.  M.,  who  were  seised  as  joint  tenants  in  llieir  demesne 
as  of  fee  of  and  in  the  tenements,  with  the  appurtenances,  [&c.] 


8.  Allegation  of  fJie  Death  of  one  joint  Tenant^  and  the  sole  seisin  of 

the  other. 

and  being  so  seised,  the  said  E.  B.  afterwards,  and  in  the  lifetime  of 


the  said  L.  M.,  on  [&c.],  died  so  seised  [^c],  and  the  said  L.  M.  then  and 
there  survived  him ;  whereupon  the  said  L.  M.  then  and  there  became  sole 
seised  of  the  said  tenements,  with  [&c.] 


9.  Tenancy  in  Common. 

■  one  E.  F.  was  seised  in  his  demense  as  of  fee  of  and  in  one  undivided 
moiety,  the  whole  into  two  equal  moieties,  to  be  divided  of  and  in  the  said 
tenements  with  the  appurtenances;  and  one  G.  H.  was  also  then  seised  in  his 
demesne  as  of  fee  of  and  in  the  other  undivided  moiety,  of  and  in  the  said 
tenements,  with  the  appurtenances,  [&c.] 


10.  Coparcenery. 

Tlie  said  L.  M.,  R.  M.,  E.  M.  and  S.  M.  were  seised  in  their  demesne  as 
of  fee  of  and  in  the  said  tenements  with  the  appurtenances,  as  children  and 
co-heirs  of  one  K.  M.  deceased. 


11.  Seisin  in  Fee  in  reversion  after  an  Estate  for  years. 


seised  in  his  demesne  as  of  fee  of  and  in  the  reversion  of  a  certain 

messuage  and  premises,  with  the  appurtenances,  immediately  expectant  upon 
the  determination  of  a  certain  term  of  ■  years,  commencing  from  Q&c],  to 
come  and  unexpirecT therein. 
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Seisin— 'in  reversion.    Title  — by  deseent— by  deed. 


1 2.  Seisin  in  Fee  in  Reversion  after  an  Estate  of  Freehold. 

— -  seised  as  of  fee,  of  and  in  the  reversion  of  a  certain  messuage  and 


premises  with  the  appurtenances,  immediately  expectant  upon  tiie  death  of  R. 
M.,  who  was  seised  of  the  said  messuage  and  premises,  with  the  appurtenan- 
ces as  of  freehold,  as  tenant  tliereof,  [&c.[] 


1 3.  Interest  in  a  term  of  yearSf  to  commence  after  a  Freehold, 
—  possessed  of  the  interest  of  a  term  of years,  expectant  upon  the 


death  of  the  said  R.  M. 

Sec.    II.  '    STATEMENT  OF  THE   TRANSMISSION  OR   DEDUCTION  OF  TITLE. 

1.  Title  by  Descent  in  Fee  to  a  single  Heir. 

■  and  the  said  R.  M.  being  so  seised  as  aforesaid,  afterwards,  to  wit,  on 

{Jkc,"]  at  [^'C],  died,  whereupon  the  said  tenements,  with  the  appurtenances 
descended  to  the  said  L.  M.,  as  son  and  sole  heir  of  the  said  R.  M.  deceased ; 
and  thereby  the  said  L.  M.  then  and  there  became  seised  in  his  demesne  as  of 
fee  of  and  in  the  said  tenements  with,  [JkcJ] 


2.  Title  by  Descent  in  Fee  to  several  Children, 

and  the  said  R.  M.  being  so  seised  as  aforesaid,  afterwards,  to  wit,  on 
[&c.]  at  Q&c.]]«  died ;  whereupon  the  said  tenements  with  the  appurtenances 
descended  to  the  said  L*  M.,  P.  M.  and  £.  M.,  as  children  and  oo-heiis  of  the 
said  R.  M.  deceased ;  and  thereby  the  said  L.  M.,  P.  M.  and  E.  M.  then  and 
there  became  seised  in  their  demesne  as  of  fee  of  and  in  the  said  tenements, 
with  the  appurtenances,  as  said  children  and  co-heirs  of  the  said  R.  M. 
deceased. 


3.  Title  by  Deed. 

and  the  said  R.  M.  being  so  seised  as  aforesaid,  afterwards,  to  wit,  on 
[^c]  at  [4&C.],  by  his  deed  of  that  date  duly  executed,  attested  and  acknowl- 
edged, granted,  bargained  sold  and  conveyed  [according  to  words  and  operation 
of  the  deed  (t)]  the  said  premises,  with  the  appurtenances  to  the  said  A.  B. ; 
to  have  and  to  hold  the  same  to  the  said  A.  B.  and  his  heirs  and  assigns  forever. 

(t)  Deedx  in  this  State  are  in  the  form  of  a  bar-  "  duly  executed,  attested  and  acknowledged/'  are, 
gain  and  sale,  but  do  not  operate  by  virtue  of  the  it  is  believed,  unnecessary.  See  preceding  note, 
statute  of  uses.    The  words  in  the  above  form,    p.  413. 
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Title  by  Devise  in  Fee  Simple. 

By  virtue  whereof  the  said  A.  B.  then  and  tliere  became  seised  of  and  in  the 
said  premises,  with  the  appurtenances,  in  his  demesne  as  of  fee. 


4.  Title  by  Devise  in  Fee  Simple. 

•—  and  the  said  R.  M.  being  so  seised  as  aforesaid,  afterwards,  to  wit,  on 
[&e.]  at  [&c.]],  made  his  last  will  and  testament,  in  writing,  [(Jc)  bearing  dale 
[&c.],  and  signed  by  the  said  R.  M.,  and  attested  and  subscribed  in  the 
presence  of  the  said  R.  M.  by  two  credible  witnesses]  and  thereby,  (among 
other  things)  gave  and  devised  the  said  premises  with  the  appurtenances  unto 
the  said  A.  B.,  to  hold  to  the  use  of  the  said  A.  B.,  his  heirs  and  assigns  for- 
ever; and  afterwards,  to  wit,  on  [«&c.]  at  [&c.],  the  said  R.  M.,  being  seized  ot 
the  said  lands  and  premises  as  aforesaid,  died,  without  altering  his  said  will  as 
to  the  said  devise  [If  the  premises  are  situate  in  the  county  where  the  will  was 
provedj  say:  and  afterwards,  to  wit,  on  [&c.]  at  [&c.],  his  said  will  was  duly 
proved  before,  and  allowed,  admitted  and  ordered  to  probate  by,  the  Court  of 
Common  Pleas  of  said  county,  and,  by  order  of  said  court,  was  then  and 
there  duly  recorded,  [(/)  together  with  the  testimony  in  the  premises ;] — but  ij 
the  premises  devised  to  the  plaintiff  are  not  situate  in  the  county  where  the 
will  was  proved^  say:  and  certain  estate  of  the  said  R.  M.  devised  [or  be- 
queathed] by  his  said  will,  being  situate  in  the  county  of  — ,  the  said  will 
was  afterwards,  to  wit,  on  [^c]  at  [&c.],  duly  proved  before,  and  allowed, 
admitted  and  ordered  to  probate  by,  the  Court  of  Common  Pleas  of  said  county 

of » and  by  order  of  said  court  was  then  and  there  duly  recorded,  [(/)  together 

with  the  testimony  in  the  premises ;]  and  af^rwards,  and  under  and  by  virtue 
of  an  order  of  said  Court  of  Common  Pleas  of  —  county,  where  the  prem- 
ises aforesaid,  devised  to  the  plaintiff  as  aforesaid,  are  situate,  to  wit,  on  [&c.], 
an  authenticated  copy  of  said  will  from  the  record  aforesaid,  with  a  copy  of 
said  order  of  probate  annexed  thereto,  [(m)  certified  by  the  clerk  of  the  Court  of 

Common  Pleas  of  said  county  of ,  under  the  seal  of  said  court,]  was  admit- 

ted  to  record  in  the  office  of  the  clerk  of  the  said  Court  of  Common  Pleas  of 

the  county  of aforesaid,  and  was  then  and  there  duly  recorded.     [See  Stat. 

996,  §  33;  993,  $  7;  994,  §  16,  18;  995,  $  20,]  whereupon  and  whereby  the 
said  plaintiff  became  then  and  there  seised  of  the  said  premises  in  his  demense 
as  of  fee,  [&c.] 

{t)  The  averment  ^'beariDf^  date,  &c.y  and       (/)  The  words  ''tof^ther  with  the  testimony 
signed  by  the  sakl  R.  M.  and  attested  and  sub-    in  the  premises/'  may  be  omitted, 
scribed  in  the  presence  of  the  said  R.  M.  by  two        (m)  The  words  in  brackets  may  be  omitted, 
credible  witnesses,"  is  perhaps  onnecessary.    The 
probate  seems  to  conclude  those  facts. 
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DECLARATIONS  IN  CASE,  (a) 


SCCTIOM       I.      ASCNTS. 

r 

1.    Directioiis  and  references  to  preceding  forms. 

II.     AinMALS. 

1.  For  keeping  a  ferocious  dog,  or  suflfering  it  to  go  at  large,  which 

attacked  and  injured  the  plaintiff 

2.  For  keeping  a  dog  which  killed  the  plaintiff's  sheep. 

3.  For  ii:\juries  occasioned  by  the  defendant's  ox  running  at  the 

plaintiff's. 

4.  For  shooting  plaintiff's  dog. 

ni.     JkTTORNlES. 

1.  Directions  and  references  to  preceding  forms. 

2.  For  wrongfully  bringing  an  action  as  Attorney,  against  a  thinl 

person,  in  plaintiff's  name,  whereby  the  latter  incuired  costs 
of  discontinuance. 
3."  General  count  against  an  attorney  for  n^ligence  in  invefltiga- 
ting  a  title. 

IV.      BAILEES. 

1.  Directions  and  references  to  |»eceding  fonna. 

2.  Against  b  bailee,  with  or  without  reward,  for  negligence,  stating 

particular  purpose  of  bailment 

3.  '  Against  a  bailee,  without  reward,  for  not  taking  care  of,  and  re- 

delivering goods  on  request 

4.  Second  Count  for  not  taking  care  of  generally. 

5.  Against  the  hirer  of  certain  carvings,  let  to  hire  to  be  publicly 

exhibited,  for  not  taking  care  of  them. 

6.  Against  the  hirer  of  a  horse  for  immoderately  driving  it 

7.  For  taking  away  and  selling  before  default  of  payment,  a  cow 

which  had  been  deposited  with  the  defendant  as  a  security  for 
the  payment  by  plaintiff  of  a  sum  of  money  at  a  future  day. 

8.  Against  a  miller  for  mixing  wheat  sent  him  to  be  ground,  with 

other  wheat  of  inferior  quality. 

{ay  As  to  the  cases  in  which  this  action  lies,  see  ante,  p.  17  to  21. 
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ciAELE88ifS88 :  S«6  ^Neffiigeocey^  *< Agents,"  <' Attorneys," 
^^BailMSy"  '^Camac;eB,"  <<Curriei8,"  <<  Landlord  and  Tenant," 
•"  Master  and  Servant,"  <"  Nuiaaiicea,"  ^  Physicians." 

y.    CARKIAOES.    See  also ''Cairiers." 

1.    Against  tlie  owner  of  a  carriage  for  carelessly  driving  it  against 
the  plaintiff's  carriage. 

2.  For  driving  a  carriage  over  plaintiffl 

VI.  CARRIERS. 

1.    Directions  and  references  to  preceding  forms. 
3.    Against  a  common  land  carrier  for  losing  goods. 

3.  Second  coant :  for  not  cariying  within  a  reasonable  time  and  for 

losing  the  goods. 

4.  Third  count :  for  not  taking  care  of  parcel  generally. 

5.  For  loss  and  negligently  unloading  goods  from  a  vessel,  whereby 

plaintiff  sustained  loss.    Two  counts. 

6.  Against  a  stage  proprietor  for  negligently  driving  the  coach, 

whereby  the  plaintifl^  a  passenger,  was  injured. 

7.  The  like,  whereby  the  coach  was  overturned  and  the  plaintiff's 

wife  was  killed. 

8.  Against  a  stage  proprietor  for  the  loss  of  the  plaintiff's  luggage. 

9.  Against  the  same,  for  overioading  and  improperly  driving  stage 

coach,  whereby  the  coach  was  overturned,  and  the  plaintiff's 
leg  broken. 

10.  Against  the  same,  for  using  an  improper  carnage. 

1 1.  For  negligence  against  the  owners  of  a  steam  boat 

DRAiif 8 :    See  **  Water  and  Watercourses." 

EASEMENTS :    See  *^  Ughtis,"  ^  Water  and  Watercoaises,"  ^  Ways." 

VII.  ESCAPES. 

1.  Against  a  Sheriff,  for  an  escape  on  mesne  process  and  false  re- 

turn ;  and  for  not  arresting,  when  he  had  an  opportunity. 

2.  Against  the  same,  for  an  escape  on  final  process. 

FALSE  REPRESENTATioirs :    See  ^  Fraud." 

VIII.      PENCE8. 

1.    For  not  repairing  partition  fence,  whereby  cattle  escaped  and  were 
injured,  and  defendant's  cattle  escaped  into  plaintiff's  close,  &.c. 

FUTURES :    See  ^Landlord  and  Tenant,"  ^  Reversion." 

FouNnATioirs  OF  HOV8B8,  Slc,i    See  ^^Nuisancss." 

IX.    FRAUD.    See  also  **  Bailees." 
1.    Upon  a  Warranty. 

3.  For  using  fraudulent  means  to  prevent  the  plaintiff  from  discover- 

ing the  unsoundness  of  a  horse  sold  by  the  defendant  to  the 
plaintiff. 

3.  For  deceit  in  selling  a  picture  as  painted  by  a  particular  Master, 

which  was  not 

4.  For  selling  goods  as  of  one  quality,  which  were  of  another. 

5.  For  selling  liquors  by  short  measure. 

6.  For  deceitfully  selling  a  smaller  quantity  of  coals  than  pretended. 

7.  By  the  purchaser  of  a  lease  and  fixtures,  for  a  fraudulent  mis- 
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representation  by  the  vendor,  that  the  latter  were  his  property, 
whereas  they  belonged  to  the  landlerd,  who  claimed  and  took 
them  at  the  end  of  the  lease. 

8.  For  misrepresenting  the  value  and  qnantily  of  bnsinees,  Slc^ 

done  at  a  public  bouse,  which  plaintiff  was  about  to  purchase, 
and  which  he  afterwards  purchased  of  the  defendant 

9.  For  inducing  plaintiff  to  purchase  defendant's  practice  as  a  sur- 

geon, &c.,  by  misrepresenting  the  extent' of  business,  &c. 
10.    For  deceit  in  the  exchange  of  horses. 
IJ.    For  imitating  labels  put  on  reels,  on  which  a  cotton  merchant  or 

thread  winder,  &c.,  wound  his  thread,  for  the  purposes  of  sale. 

12.  By  proprietor  of  patent  snuff,  against  a  person  for  selling  snuff 

as  and  for,  and  falsely  representing  it  to  be  prepared  by  plain- 
tiff, which  was  prepared  by  defendant 

13.  For  deceitfully  selling  land  as  and  for  a  greater  quantity  than  it 

really  was. 

14.  For  falsely  representing  a  third  person  fit  to  be  trusted. 
hiker:    See  <' Bailees." 

HOUSES :    See  "  NuLsances." 

X.      HUSBAND  AND   WIFE. 

1.  For  criminal  conversation. 

2.  For  enticing  plaintiff's  wife,  and  committing  adulteiy  with  her. 

3.  For  enticing  away  and  harboring  plaintiff's  wife. 

XI.      INN-KEEPERS. 

1.  Against  an  inn-keeper,  for  the  loss  of  a  box. 

2.  Against  an  inn-keeper,  for  suffering  the  horse  of  his  guest  to 

stray  from  his  inn. 

XII.      LANDLORD   AND   TENANT. 

1.  By  a  landlord  against  his  tenant,  (or  a  stranger,)  for  voluntary 

waste,  by  injuring  the  premises,  and  taking  down  and  re- 
moving the  plaintiff's  fixtures. 

2.  By  landlord  against  tenant,  for  not  cultivating  according  to  good 

husbandry,  or  for  not  repairing,  &c. 

3.  By  landlord  against  tenant,  for  not  taking  care  of  the  furniture. 

4.  By  a  tenant  not  bound  to  repair,  against  his  landlord,  who  had 

commenced  doing  repairs  to  the  premises,  for  not  proceeding 
with  the  repairs  in  a  proper  manner. 

LIBEL  AND  SLANDER:    See  next  chqyter. 

XIII.  LIOHTS. 

1.    For  obstructing  windows  or  lights. 

2. '  For  continuing  an  obstruction  erected  by  another  person. 

XIV.  MALICIOUS   ARREST,   &C.,  AND   MALICIOUS   PROSECUTION.     . 

1.  For  a  malicious  arrest  for  a  debt,  on  mesne  process. 

2.  For  maliciously  suing  out  an  execution. 

3.  For  maliciously  causing  the  plaintiff  to  be  arrested  and  taken 

before  a  justice  of  the  peace,  and  causing  him  to  be  imprison- 
ed on  a  warrant,  &c.,  until  discharged  by  a  justice  or  the 
grand  jury. 
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4.  Second  connt  for  same. 

5.  Avennent  of  damages,  applicable  to  both  the  two  preceding  cases. 

6.  For  malicionaly  causing  the  plaintiff  to  be  indicted,  which  in- 

dictment was  tried,  and- the  plaintiff  acquitted. 

XT.      MASTER  AND   SERVANT. 

1.  For  debauching  the  plaintiff's  daughter  and  servant 

2.  Special  count  for  same. 

3.  For  enticing  away  the  plaintiff's  apprentice,  &c. 

4.  Another  fonn  for  the  like. 

5.  For  enticing  away  the  plaintiff's  workmen,  employed  by  him  in 

his  business,  whereby  he  was  unable  to  complete  an  agree- 
ment, ^'C. 

6.  By  the  proprietor  of  an  omnibus,  against  the  driver,  his  servant, 

for  injuring  one  of  the  horses  by  careless  driving. 

BTTLLERS :    See  **  Bailees." 

""       MILLS  AND  MILL  DAMS :    See  "  WatCT  and  Watercourses," 

XVI.  NEOLioENCE  AND  CARELESSNESS :  See  also  "  Ageuts,"  "  Attorneys," 
«  Bailees,"  «  Carriages,"  "  Carriers,"  «  Landlord  and  Tenant,"  «  Mas- 
ter and  Servant,"  "  Nuisances,"  "  Physicians." 

1.  For  carelessly  kindling  a  fire  on  defendant's  land,  whereby 

plaintiff's  property  was  consumed. 

2.  Another  form  for  the  like. 

XVII,    nuisances:    See  also  ** lights,"  "Reversion,"  ** Water  and  Water- 
courses," "  Ways." 

1.  For  not  using  due  care  in  pulling  down  a  house  adjoining  the 

plaintiff's  house,  whereby  the  latter  was  injured,  &c. 

2.  For  pulling  down  a  house  adjoining  the  plaintiff's,  and  disturb- 

ing the  foundation  of  i}ie  plaintiff's  house,  (he  being  entitled 
to  the  support  of  such  adjoining  liouse  and  foundation,)  with- 
out shoring  up  plaintiff's  house,  &c. 

3.  For  digging  a  bank,  whereby  plaintiff's  house  and  wall  adjoin- 

ing fell  down. 

4.  Against  persons  employed  in  making  a  railway  and  aqueduct, 

for  carelessness,  &c,  in  perfbrming  the  works,  whereby  plain- 
tiff's land  was  injured. 

5.  Against  a  person  who  had  contracted  to  lay  down  gas  pipes  in  a 

highway,  for  leaving  the  road  in  an  insecure  state,  whereby 
plaintiff's  horse  was  injured. 

6.  Against  the  occupier  of  a  house  adjoining  a  public  street,  for 

laying  rubbish  therein,  whereby  the  plaintiff  was  overturned 
in  his  carriage. 

7.  Second  count,  omitting  the  statement  of  the  defendant's  posses- 

sion of  the  house. 

8.  For  building  a  house  near  the  plaintiff's  land,  so  that  the  droppings 

from  the  roof  overflowed  it 

9.  For  working  a  steam  engine,  and  keeping  up  large  fires  in  a 

building  adjoining  plaintiff's  premises. 

10.  For  not  repairing  a  privy  adjoining  plaintiff's  premises. 

11.  Second  count,  for  not  emptying  the  cess-pool. 
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12.    For  mannfacturing  candles  near  a  dwrilin|f  house. 
19.    For  keeping  a  slanghter  house  near  the  plaintiff's  house. 
14.    For  keeping  a  hole  (which  led  to  defendant's  cellar)  so  hadly 
covered,  that  plaintiff  fell  down  and  broke  his  leg. 

XVIIf.     PHTSICIAir. 

1.    For  neg^lect,  Slc^  in  his  treatment  of  the  pWiirfiff 

XIX.      RESCUE. 

L    For  rescue  of  a  person  arrested  on  crril  jHOcess. 

XX.  REVERSION.    See  also  '^  Landlord  and  Tenant" 

1.  By  landlord,  for  injury  of  his  reveFsion,  by  erecting  a  raised 

foot-path,  posts,  &c.,  through  fields  occupied  by  plaintiff^s 
tenants,  in  order  to  exercise  a  pretended  public  right  of  way. 

2.  For  nuisance  to  a  house  in  which  the  plaintiff  had  the  reversion ; 

and  for  stopping  up  chimney,  &c. 

3.  By  reversioner  in  fee  against  his  tenant  for  years,  for  voluntary 

waste,  by  cutting  trees,  or  other  waste. 

4.  Against  tenant  for  life  under  a  devise,  for  waste. 

5.  Against  a  tenant  in  dower,  for  waste. 

G.    By  the  reversionary  owner  of  goods,  against  a  stranger,  for  in- 
juring the  same. 

SEDUCTION :    See  '<  Master  and  Senrant" 

SERVANT :    See  "  Master  and  Servant,"  "  Carriages." 

XXI.  SHERIFF.    See  also  **  Escape." 

1.  Against  a  sheriff,  for  a  false  return. 

2.  For  falsely  returning  nulla  bona  to  an  execution. 

3.  For  not  levying  when  there  was  an  opportunity,  and  falsely  re- 

turning nulla  bona. 

4.  For  levying  more  than  sufficient  to  satisfy  the  debt  and  costs ; 

for  disposing  of  the  goods  for  less  than  their  value,  and  con- 
verting the  money  to  his  own  use. 

5.  For  not  arresting  the  debtor  when  the  defendant  had  an  oppor- 

tunity. 

6.  For  not  assigning  a  bail  bond. 

7.  By  sheriff^  against  a  party  for  giving  him  false  instructions, 

whereby  he  arrested  an  improper  person. 

XXII*      SHIPS  AND   ROATS. 

1.  Against  the  owner  or  captedn  of  a  ship,  for  running  foul  of  plain- 

tiff's vessel. 

2.  Against  the  owners,  for  carelessness  of  master,  in  running  down 

plaintiff's  boat 

3.  Against  the  proprietors  of  a  steam  vessel,  for  causing  a  danger- 

ous swell  in  the  river,  whereby  the  plaintifTs  vessel  was 
swamped. 

4.  For  untying  fdaintiff's  boat,  by  reason  of  which,  it  was  carried 

by  the  current  against  a  bridge,  and  injured. 

stANDER :    See  next  chapter. 

XXIII.      WAREHOUSEMEN. 

1.    Against  for  not  forwarding,  and  for  losing  goods. 
WARRANTIES :    S#e  "  Fraud." 
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WASTE :    See  ^  Landlord  and  Tenant,"  ^  Reveztion." 

ZXIY.      WATER  AND   WATERCOURSES. 

1.  For  obstructing  the  water  of  a  watercourse  from  flowing  to  the 

plaintiff's  mill,  and  causing  it  at  other  times  to  rush  with  unu- 
sual force  against  plaintiff's  close. 

2.  For  diverting  water  from  plaintiff's  mill. 

3.  For  erecting  a  dam  above  plaintiff's  dam. 

4.  For  erecting  a  dam  below  plaintiff's  mill  and  obstroctinf  the 

water  course. 

5.  Another  form  for  the  like. 

6.  For  diverting  an  ancient  water  course,  without  assigning  any 

special  damage,  by  a  tenant  in  fee. 

7.  Same,  by  a  tenant  for  years. 

8.  For  continuing  a  wear  and  mill  race,  and  thereby  diverting  the 

course  of  a  river,  which  used  to  run  through  plaintiff's  land, 
whereby  he  watered  his  cattle. 

9.  Against  the  occupier  of  land,  in  which  there  was  the  flood  hatch 

of  a  reservoir  connected  with  a  stream,  for  keeping  open  the 
hatch  impn^rly,  whereby  plaintiff's  com  mill  was  not  suffi- 
ciently supplied  with  water. 

10.  For  spoiling  the  water  of  a  stream  which  flowed  to  the  plain- 

tiff's bleaching  ground. 

11.  For  overflowing  plaintiff's  meadow. 

12.  For  doing  the  same  by  a  dam. 

13.  For  turning  and  diverting  the  course  of  a  navigable  canal,  where- 

by the  plaintiff's  canal  boats  were  hindered  from  proceeding. 

Second  count: — ^That  the  defendant  was  possessed  of  a  mill  on 
the  said  canal,  but  wrongfully  and  improperly  used  more  wa- 
ter than  was  necessary. 

Third  count: — ^That  the  defendant  was  possessed  of  flood  gates 
on  the  said  canal,  and  wrongfully  su^red  them  to  remain  open, 
whereby  the  plaintiff  was  prevented  from  proceeding. 

14.  Against  the  commissioners  of  a  level,  for  stopping  up  a  drain, 

through  which  the  water  from  the  plaintiff's  land  was  carried 
away  therefrom. 

15.  For  improperly  mooring  a  vessel  in  a  river  opposite  the  plaintifTs 

wharf,  and  thereby  impeding  the  progress  of  vessels  thereto. 

XXV.      WATS. 

1.    For  obstructing  way. 
wi NDO  w 8 :    See  *'  Lights." 

XXVI.      WITNESS. 

1.  Against  a  witness  who  had  been  served  with  a  subpoena  duces 
tecum,  for  neglecting  to  produce  the  papers  mentioned  in  the 
subpoena,  whereby  the  plaintiff  was  nonsuited. 
•  2.  For  fraud  in  the  defendant  and  falsely  pretending  that  he  could 
and  would  give  material  evidence  for  the  plaintiff  whereby 
plaintiff  went  to  great  expense  in  subpoenaing  him,  whereas 
he  knew  nothing,  and  plaintiff  was  nonsuited. 
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Agents — Animals. 

Sec.  L    agents. 

1.  Directions  and  References  to  preceding  Forms. 

It  may  be.  proper  to  again  recar  to  the  rule,  that  where,  from  a  given  state. 
of  facts,  the  law  raises  a  legal  obligation  to  do  a  particular  act,  and  there  is  a 
breach  of  that  obligation,  and  a  consequential  damage,  in  such  case,  although 
assumpsit  may  be  maintained  upon  a  promise  implied  by  law  to  do  the  act, 
still,  an  action  on  the  case,  founded  on  the  tort,  is  the  more  proper  form  of 
action,  in  which  the  plaintiff  states  the  fact  out  of  which  the  legal  obligation 
arises,  the  obligation  itself,  the  breach  of  it,  and  the  damages  resulting  from 
that  breach,  (b)  It  lies,  therefore,  against  agents,  at  the  suit  of  their  employ- 
ers, for  neglect  or  unskilfulness  in  the  execution  of  the  business  which  they 
were  retained  to  perform.^  The  forms  of  declarations  in  assumpsit,  221  to  229, 
will  assist  in  framing  a  declaration  in  case,  against  an  agent  Caie  must  be 
taken,  in  case»  not  to  charge  a  ^* promise"  or  ''undertaking"  to  use  due  care, 
Sic.^  The  declaration  should  state,  that  the  agent  before  and  at  the  time  of 
the  committing  of  the  grievances  hereinafter  mentioned,  had  been  and  was 
retained — to  sell  and  dispose  of  goods,  [&c.,  as  the  case  may  be,']  for  reward, 
r^c],  AND  THEREUPON  FF  BECAME  AND  WAS  THE  DUTY  of  the  defendant,  as 
such  agent,  to  use  due  care,  []^c.].  Yet  the  defendant,  not  regarding  his  duty, 
[&c.,  laying  the  breach  as  in  assumpsit.'}  See  Forms  against  "  Attorneys," 
"  Bailees,"  ^.,  post. 

Sec.  II.    animals. 

1.  For  keeping  a  Ferocious  Dog^  or  suffering  it  to  go  at  large^  which 

attacked  and  injured  the  Plaintiff,  (c) 

For  that,  whereas,  the  defendant,  before  and  at  the  time  of  the  damage  and 
injury  to  the  plaintiff  hereinafter  mentioned,  wrongfully  and  injuriously  kept  a 
certain  dog,  to  wit,  at  [&c.],  he,  the  defendant,  then  and  there  well  knowing 
that  the  said  dog  then  was  used  and  accustomed  *  to  attack  and  bite  mankind 
[or  *'  knowing  that  the  said  dog  then  was  of  a  fierce,  ferocious,  and  mischievous 
nature,  and  that  it  was  dangerous  and  improper  to  allow  the  said  dog  to  go  at 
large  and  unconfined,  and  not  properly  secured,"]  and  which  said  dog,  whilst 

the  defendant  kept  the  same,  to  wit,  on  the day  of         ,  a.  d.  ,  at 

f&c.]*  did  attack,  bite,  wound,  and  injure  the  plaintiff,  [or^  if  the  aUegaiion 
between  the  brackets  be  inserted,  instead  of  the  averment  thcA  the  dog  was 


{b(  See  ante,  p.  18.  19.  1  B.  d:;  Ad.  620;  Curtis  v.  Mills,  5  CSlF.  489; 

(1)6  East.  333;  5T.  R.  143.  see  in  g^eneral  Harr.  Ind.  tit.  Case,  YII.  amte,  p. 

(3)  Sea  13  Eng.  C.  L.  Rep.  110.  98,  99.    The  scienter,  whieb  is  put  in  isnie  by  the 

(c)  See  fonns,  Slc,,  S  Chit.  PI.  8  Am.  cd.  696;  plea  of  not  guilty,  is  tbe  gist  of  the  action,  tf. 
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used  to  attack  mankind^  say  from  the  asterisk^  "yet  the  defendant,  whikt  he 
kept  the  eaid  dog*  ae  aforesaid,  to  wit,  on  [Ike,'}  at  [&e.],  wrongfully,  carelessly, 
aiid  improperly  suffered  the  said  dog  to  go  at  large  and  unconfined,  without 
lieing  property  secured  and  without  taking  due  and  proper  care  or  precautions 
to  secure  the  same  in  that  behalf,  and  which  said  dog  did  then  and  there  attack, 
bite,  wound,  and  injure  the  plaintiff,*']  &>td  thereby  the  plaintiff  4)ee»ne  and 
was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto,  and  thereby  the  plaintiff  beeame 
and  was  during  all  that  time  unable  to  do  or  perform  his  necessary  affairs  and 
business,  and  also  by  means  of  the  premises  the  plaintiff  then  and  there  incur- 
red diTCrs  expenses,  costs,  and  charges  to  a  large  amount,  to  wit,  to  the  amount 

of dollars,  in  and  about  the  endeavoring  to  get  cured  of  the  said  wounds, 

injuries,  sickness,  lameness,  and  disorder  so  occasioned  as  aforesaid  and  inci- 
dental thereto,  and  the  plaintiff  hath  been  and  is,  by  means  of  the  premises, 
otherwise  greatly  damnified,  to  wit,  at  [^e.] ;  to  the  damage  of  the  pl««nfiff  of 
•— —  dollars ;  and  tlierefore  he  brings  his  suit,  he* 

%    The  like  for  keeping  a  Dog  accustomed  to  bite  Sheep  or  other  animals. 

Same  as  the  last  preeedeiU  to  the  asterisk.'}    To  hurt,  diase,  bite,  worry, 
and  kill  sheqi  and  lambSj  which  said  dog  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  and  on  diyers  other  days  and  times,  between  that  day  and  the 
day  of  commencing  this  suit,  to  wit,  at  [&c.,  venues']  aforesaid,  did  hunt,  chasot , 
bite,  and  worry  divers,  to  wit,  [one  hundred]  sheep  and  [one  lumdred]  lambs 

of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of dollars,  there 

then  found  and  being;  by  means  whereof,  divers,  to  wit,  [fifty]  of  the  said 
sheep,  and  [fifty]  of  the  said  lambs  of  the  said  plaintiff,  being  of  great  value, 
to  wit,  of  the  value  of  —  dollars,  then  and  there  died,  and  beeame  of  no 
value  to  the  said  plaintiff,  and  the  residue  of  the  said  sheep  and  lambs  of  the 
plaintiff,  being  also  of  great  value,  were  then  and  there  greatly  terrified,  dam- 
aged, and  injured,  and  rendered  of  no  use  or  value  to  the  said  plaintiff,  to 
wit,  at  [&c.,  venue,"]  aforesaid;  [jAdd  a  county  omitting  the  scienter^  see  ante, 
p.  98.]    To  the  damage,  [&c.]. 


3.  For  Injuries  occasioned  by  Defendants  Ox  running  at  the  'Plaintiff, 

For  that,  whereas,  the  defendant,  heretofore,  to  wit,  on  [&c.]  at  [&c.],  was 
possessed  of  a  certain  ox,  and  then  and  there  by  his  servants  in  tliat  behalf  had 
the  care  and  management  of  the  said  ox ;  and  whereas  the  said  ox,  before  and 
at  the  time  of  the  committing  of  the  grievance  hereinafter  mentioned,  was  wild 
and  vicious,  and  it  was  then  unsafe  and  improper  to  drive,  or  permit,  or  suffer 
the  said  ox  to  go  through  any  public  highway,  without  causing  or  procuring 
the  same  to  be  tied  down  and  jsonfined,  or  otherwise  secured,  so  as  to  prevent 
the  said  ox  from  doing  mischief  or  damage  to  any  person  or  persons  passing 
along  or  being  in  such  highway ;  of  all  which  the  defendant  before  and  at  the 

64 
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time  of  the  committing  of  ^e  grievance  hereinaiWr  mentioned  had  notice  :  yet 
the  defendant  then  and  there  wrongfully,  injuriously,  careleasly,  negligently 
and  improperly,  hy  his  said  servants,  drove,  and  caused  and  procured  to  be 
driven,  the  said  ox,  so  being  wild  and  vicious  as  aforesaid,  in  a  certain  highway, 
wholly  untied,  unbound  and  unconfined,  and  not  properly  secured,  and  without 
taking  due  and  proper  care  in  that  behalf,  by  means  whereof  the  said  ox  then 
and  there,  with  great  force  and  violence,  ran  at  and  against  the  plaintiff,  who 
was  then  passing  in  and  along  the  said  highway,  and  then  and  there  tossed, 
threw  down  and  greatly  bruised,  hurt  and  wounded  the  plaintiff,  insomuch  that 
by  means  thereof  he,  the  plaintiff,  then  and  there  became  and  was  sick,  £dic, 
proceed  as  in  Form  1.        - 

4.  For  shooting  Plaintiff'^s  Dog, 

For  that,  whereas,  on  [d&c]  at  [&«.],  the  plaintiff  was  possessed  of  a  cer- 
tain spaniel  dog,  of  the  value  of  —  dollars,  as  of  the  proper  goods  of  him, 
the  plaintiff,  whereby  he  received  benefit  and  profit ;  yet  the  defendant,  not 
ignorant  of  the  premises,  but  maliciously  intending  and  contriving  to  injure  tlie 
plaintiff  in  this  particular,  then  and  there  discharged  a  certain  gun,  charged 
with  gunpowder  and  shot,  at  and  upon  said  spaniel  dog  of  the  plaintiff,  where- 
by said  dog  was  so  wounded  that  he  then  and  there  died  ;  whereby  the  plain- 
tiff lost  the  benefit  and  profit,  which  he  actuaUy  received  of  said  dog,  and  was 
|hereby  much  injured ;  to  the  damage,  [&cJ] 

Sec.   III.      ATTORNETS. 

1.  Directions  and  References  to  preceding  Forms, 

Either  Assumpsit  or  Case  may  be  brought  against  an  attorney  for  careless- 
ness or  unskilfulness  to  his  client's  prejudice,  and  in  violation  of  the  implied 
promise  or  duty  created  by  the  retainer  of  the  attorney  in  his  professional  ca- 
pacity.  See  observations  on  the  form  of  a  declaration  in  case  against  an  agents 
ante,  424.  Where  case  is  adopted  against  an  attorney  for  neglect,  &c.,  the 
forms  in  assumpsit^  ante,  230  to  234,  may  be  readily  applied,  by  alleging  that 
«*  whereas,  before  the  committing  of  the  grievances  hereinafter  mentioned,  to 
wit,  on  [&c.],  th^  plaintiff  had  [instead  of  "  in  consideration  that  he  had"] 
retained  and  employed  the  defendant  as  an  attorney  [d&c.]  to  [&c.],  for  reward 
[&c.]"  and  by  omitting  the  promise,  and  alleging  instead,  "  and  (hereupon  it  be- 
came and  was  the  defendants  dtUy,  as  such  attorney,  to  use  due  and  proper  care, 
[^c.  assigning  the  duty  in  the  terms  of  the  promise  in  the  forms  referred  tof] 
yet  [&c.],  not  regarding  his  duty,''  [4-c.  laying  the  injury  as  in  assumpsit.'} 


2.  For  W7*ongfuUy  bringing  an  action  as  Attorney  against  a  third  per- 
son in  Plaintiffs  name^  whereby  the  latter  incurred  Costs  of  Discon- 
tinnance. 

For  that,  whereas,  heretofore,  to  wit,  on  [<fcc.]  at  [Ac],  the  defendant  then 
and  still  being  an  attorney  of  the  Courts  of  Record  of  the  State  of  Ohio,  con- 
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AttoriMiyfl. 

triTiDg  and  intending  to  injure  the  plaintiff*  wrongfully  and  injuriously,  without 
the  Gonaenty  authority,  or  retainer  of  the  plaintiff,  and  without  any  just  or 
reasonaUe  cause  in  that  behalf,  caused  to  be  issued,  a  writ  of  summons  in  an 
action  on  promises,  out  of  the  Court  of  Common  Pleas  of  ■  county, 

against  one  E.  F.,  in  the  name  and  on  the  behalf  of  the  said  A.  B.  as  the 
plaintiff  in  such  action,  for  the  recovery  of  a  sum  alleged  to  be  due  to  the 
plaintiff,  and  under  the  color  and  pretence  that  he,  the  defendant,  was  the  attor- 
ney of  and  for  the  plaintiff  in  that  behalf;  and  the  plaintiff  further  says,  that 
such  proceedings  were  thereupon  wrongfully  and  injuriously  had  in  the  said 
action  against  the  said  E.  F.  by  the  said  procurement  of  the~  defendant,  and 
without  the  leave  or  license,  authority  or  consent  of  the  plaintiff,  and  without 
any  just  or  reasonable  cause,  that  afterwards,  to  wit,  on  []^.],  at  [&c.],  such 
proceedings  were  thereupon  had  in  the  last  mentioned  action,  that  [^c.  set  out 
the  judgfnent']^  and  for  the  recovery  thereof,  and  of  said  costs,  a  certain  writ 
of  execution^  commonly  called  a  fieri  et  levari  facias,  was  afterwards,  to  wit, 
on  [jkeJ^i  issued  out  of  the  last  mentioned  court,  at  the  instance  of  the  said 
£.  F.,  against  the  plaintiff;  and  the  plaintiff  was  thereupon  then  called  upon, 
and  forced  and  obliged  to  pay,  and  he  then  and  there  did  pay  a  large  sum  qf 
money,  to  wit,  the  said  sum  of  -~—  dollars  to  the  said  E*  F.,  together  with 
anotlier  large  sum  of  money,  to  wit,  —  dollars  for  his  costs  of  and  inciden- 
tal to  the  said  writ  of  execution ;  and  thereby  also  the  plaintiff  was  subjected 
to,  and  became  liable  to  pay,  and  incurred  and  sustained  divers  other  large 
expenses,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
^—  dollars,  for  other  the  costs  of  the  said  E.  F.  in  the  said  action,  and  the 
further  sum  of  — -~  dollars,  being  his,  the  plaintiff's  costs  and  expenses  on 
occasion  thereof,  and  in  endeavoring  to  defend  himself  in  the  premises  and 
incidental  thereto,  and  also,  by  reason  of  the  premises,  the  plaintiff  was  and  is 
otherwise  greatly  injured,  to  wit,  at  [&c.]  To  the  plaintiff's  damage  of  o^— 
dollars,  and  therefore  he  brings  his  suit,  &c. 


3.  General  Count  against  an  Attorney  for  Negligence  in  Livestigaling 

a  TUk.(d) 

For  that,  whereas,  before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  said  defendant  as  hereinafter  next  mentioned,  to  wit,  on  [dbc.]  at  [&c,3« 
[vtnue^  one  H.  C.  was  desirous  of  obtaining  from  the  said  plaintiff  a  loan  of 

(tf)  This  fonn  u  taken  from  S  Chit.  PI.  8  Am.  premises  were  encumbered  by  any  mort^afe  re- 

c<f.  669;  Yates,  416.    A  second  count  may  -  be  corded  in  said  recordej's  office/'  and  then  aver 

added  averring  the  retainer  and  emptoymeat  to  the  duty  to  ascertain  the  title,  and  fo  examine  the 

be  to  "ascertain  the  title  of  the  said  H.  J.  to  the  records,  &c.,  and  that  he  did  not  take  due  and 

said  lands,  tenements  and  premises,  and  to  care-  proper  care  lo  ascertain  the  title,  4lc.,  and  to  cx- 

fuiiy  examine  the  records  of  deeds  and  mortgaged  amine  the  records,  &c.,  and  to  ascertain  whether, 

in  the  recorder's  office  of  said  county,  and  to  as-  9lc. 
certain  whetlier  the  said  lands,  tenements  and 
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Attoroeyi  -»  Bailees. 


a  certain  sum  of  money,  to  wit,  the  (ram  of  seven  thousand  doUars,  upon  inler* 
est,  at  and  after  the  rate  of  six  per  cent,  per  annnm,  and  then  and  ihere^  as  a 
security  for  the  repayment  thereof,  and  interest  as  aforesaid  to  the  said  pluntiff, 
proposed  to  encumber  certain  lands,  tenements  and  premises,  situate  in  the 
county  of  £&c.3    And  thereupon,  heretofore,  to  wit,,  on  the  day-  and  year 
aforesaid^  at  [&C.3,  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendant,  retained  an  J  employed  the  said  defendant  as  an  attorney  for 
fees  and  reward  to  him  in  that  behalf,  to  ascertain  the  title  of  the  said  H.  J. 
to  the  said  lands,  tenements  and  premisef,  and  to  take  due  and  proper  care  that 
the  same  should  be  a  sufficient  security  for  the  repi^ment  of  the  «aid  sum  of 
money  and  interest.    And  the  said  defendant  then  and  th^re  accepted  and  en- 
tered upon  such  retainer  and  employment,  to  wit,  at  [&c.]    And  theieopon  ii 
then  and  there  became  and  was  the  duty  of  the  said  defendant  to  use  due  and 
proper  care,  skill  and  diligence  in  and  about  the  aseertaimng  Ae  title  of  the 
said  H.  J.  to  the  said  lands,  tenements  and  premises,  and  to  take  due  and  proper 
care  that  the  same  should  be  a  sufficient  security  for  the  repayment  of  the  said 
sum  of  money  with  interest.    NeTertheless  the  said  plaintiff  in  fact  saith,  that 
the  said  defendant,  not  regarding  such  his  du^,  or  his  said  retainer  and  employ- 
ment, but  contriving  and  intending  to  injure  and  aggneve  the  eaid  jriaintiff  in 
this  behalf,  did  not  nor  would  take  due  and  pvc^r  care  to  ascertain  the  title  of 
the  said  H.  J.  to  the  said  lands,  tenements  and  premises,  nor  lake  due  and 
proper  care  that  the  same  should  be  a  sufficient  security  for  the  repayment  of 
the  said  sum  of  seven  thousand  dollars,  and  intaest  thereon*    And  the  said 
plaintiff  further  saith  that  he,  confiding  in  the  performance  of  the  said  duty  of 
the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  [&c, 
venue^]  did  lend  and  advance  to  the  said  H.  J.  the  said  sum  of  seven  thoasaDd 
dollars  upon  the  security  of  the  said  certain  lands,  tenements  and  premises,  in 
the  county  aforesaid,  as  and  for  a  sufficient  security  in  that  behalf;  and  the 
said  defendant  then  and  there,  in  pursuance  of  his  said  retainer,  caused  to  be 
prepared  and  executed  a  certain  indenture,  and  certain  securities,  relating  to  the 
supposed  estate  and  interest  of  the  said  H.  J.  in  the  said  last  mentioned  lands, 
tenements  and  premises,  as  and  for  such  sufficient  security  for  the  repayment 
of  the  said  sum  of  seven  thousand  dollars,  and  interest  as  aforesaid,  the  same 
being  then  and  there,  by  reason  of  said  defendant's  carelessness,  unskilfulness, 
negligence,  and  improper  conduct  in  the  premises,  a  bad  and  insufficient  secu- 
rity for  the  repayment  of  the  said  sum  of  seven  thousand  dollars  and  interest 
as  aforesaid,  to  wit,  at  [Ac.J  aforesaid. 


Sec.  IV.     bailees. 


1.  Directions  and  References  to  preceding  Farms, 

Case  or  assumpsit  may  be  maintained  against  a  bailee  of  goods  for  neglect, 
in  violation  of  his  implied  promise  or  duty.     See  ante  p.  18,  19,  and  various 
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* 

foroM  in  nwamimt  against  bailees,  ante  287;  258  to  267;  286,  ,287.  Tiie 
obaenrations  at  the  coniHitnoement  of  this  Chapter  on  iSie  form  of  declaration 
in  case  against  an  agent  or  attorney,  ante  424,  426;  eqnally  apply  to  the  form 
of  a  declaration  in  case  against  a  Irailee.  The  forms  above  referred  to,  may 
therefore  be  readily  applied  by  charging  the  dnty  instead  of  the  promise ;  see 
observations,  ante  4M,  426. 


2.  Against  a  Bailee  vjiLh  or  without  Reward^  for  negligeJtce^  stating  par^ 

ticuiar  purpose  of  Bailment 

Format  whereas  heretofore,  to  wit,  on,  [&c.]]  at  [&c.  venue^  the  said  plaintifT, 
at  the  special  instance  and  request  of  the  said  defendant,  caused  to  be  delivered 
to  the  said  defendant,  certain  goods  and  chattels,  to  wit,  {inc.  specify  them 
according  to  iheir  exact  description^  or  as  in  trover']  of  the  said  plaintiff,  of 

great  value,  to  wit,  of  the  value  of dollars,  to  be  by  the  said  defendant, 

[here  state  shortly  the  purpose  for  which  the  goods  were  delivered^  as  thus^ 
mutatis  mutandis,  safely  and  securely  loaded  on  board  a  certain  ship  or  vessel 
at,  [Ac.],  fertile  said  plaintiff,] /or  reovonaftfe  reward  (<;)  to  the  said  defendant 
in  that  behalf,  and  the  said  defendant  then  and  theie  had  and  received  the  said 
goods  and  chattels  for  die  purpose  aforesaid.— Yet  the  said  defendant  not  regard- 
ing his  duty  in  that  behalf,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  [&c.  venue^  aforesaid,  by  himself  and  his  servants  in  that  behalf,  conducted 
himself  so  carlessly,  negligently,  and  improperly,  in  and  about  the  [loading  of 
the  said  goods  and  chattels  on  board  the  said  ship  or  vessel,]  that  by  and  through 
the  mere  negligence  and  improper  condnct  of  ^  said  defendant  and  hia  'ser- 
vants in  that  behalf,  the  said  goods  and  chattels  then  and  there  became  and  were 
greatly  broken,  damaged,  and  destroyed,  and  wholly  lost  to  the  said  plaintiff, 
to  wit,  at,  [&c.],  aforesaid.^— [dScfd  the  general  eomitfor  negKgenee^  post.  No. 
4,  and  if  there  be  any  enidence  of  a  conversunif  a  count  in  trover  should  be 
added. 


3.  Against  a  Bailee  vnthout  Beward^  for  not  taking  care  of  Goods^  and 

re-delivering  Goods  on  request 

For  that,  whereas,  heretofore,  to  wit,  on  [Ac]  at  [Ac]  the  said  plaintiff,  at 
the  special  instance  and  request  of  the  said  defendant,  had  caused  to  be  deliv- 
ered to  the  said  defendant,  divers  goods  and  chattels,  to  wit,  [a  certain  chair, 
and  the  dressing  and  furniture  belonging  to  the  same,]  of  the  said  plaintiff,  of 
great  value,  to  wit,  of  the  value  of-  dollars,  to  be  taken  care  of  and  safely 
and  securely  ktept  by  the  said  defendant  for  the  said  plaintiff,  and  to  be  re-de- 
livered by  the  said  defendant  to  the  said  plaintiff,  when  the  said  defendant  should 

(«)  If  no  reward  were^o  be  paid,  tlits  should  be  omitted,  Cogp  v,  Bernard,  t  Ld.  Raym.  909  ;  1 
Hen.  Bk.  IM.  j  5  T.  R.  143. 
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be  tberettoto  afterwards  requested;  and  the  said  defenda&t  then  and  there  had 
and  received  the  said  goods  and  chattels  for  the  purpose  aforesaid,  and  it  there- 
upon then  and  there  became  and  was  the  duty  of  the  said  defendant  to  take  doe 
and  proper  care  of  the  said  goods  and  chattels,  and  safely  and  securely  keep 
the  same  for  the  said  plaintiff,  and  to  re-deliver  the  same  to  the  said  plaintiff 
when  he  the  said  defendant  should  be  thereunto  afterwards  requested.  And 
although  the  said  defendant  was  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at  [&c.3t  aforesaid,  requested  by  the  said  plaintiff  to  re-deliver  the  said  goods 
and  chattels  to  the  said  plaintiff,  yet  the  said  defendant,  not  regarding  his  duty 
in  that  behalf,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to 
deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would  take  due 
and  proper  care  of  the  said  goods  and  chattels,  or  safely  or  securely  keep  the 
same  or  any  part  thereof,  for  the  said  plaintiff,  nor  did  nor  would,  when  he  was 
so  requested  as  aforesaid,  or  at  any  time  before  or  afterwards,  re-deliver  the 
same  to  the  said  plaintiff,  but  on  the  contrary  thereof,  the  said  defendant  so 
carelessly  behaved  and  conducted  himself  with  respect  to  the  said  goods  and 
chattels,  and  took  so  little  and  such  bad  care  thereof,  that  by  and  through  the 
carelessness,  negligence,  and  improper  conduct  of  the  said  defendant,  the  said 
goods  and  chattels  being  of  the  value  aforesaid,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff,  to 
wit,  at  [Ac.']  aforesaid. 


4.  Second  Count  for  not  taking  care  of  generally. 

And  whereas,  also,  heretofore,  to^  wit,  on  the  day  and  year  aforesaid,  at  [A«.^, 
aforesaid,  the  said  defendant,  at  his  special  instance  and  request,  had  the  care  of 
certain  other  goods  and  chattels,  to  wit,  goods  and  chattels  of  the  like  number, 
quantity,  quality,  description,  and  value,  as  those  in  the  said  first  count  men- 
tioned, of  the  said  plaintiff;  and  thereupon  it  then  and  there  became  and  was 
the  duty  of  the  said  defendant,  whilst  he  so  had  the  care  of  the  said  goods  and 
chattels,  to  take  due  and  proper  care  thereof.  Yet  the  said  defendant,  not 
regarding  his  duty  in  that  behalf,  did  not  nor  would,  whilst  he  so  had  tlie  care 
of  the  said  lastrmentioned  goods  and  chattels,  take  due  and  proper  care  of  the 
same,  but  wholly  neglected  so  to  do,  and  took  such  bad  care  thereof,  that  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  the  said  last-mentioned  goods  and 
chattels  became  and  were  greatly  damaged  and  injured,  and  wholly  lost  to  the 
said  plaintiff,  to  wit,  at  [dbc.],  aforesaid.     [Third  count  in  trot>tr»'} 


.5.    -Against  the  Hirer  of  certain  Carvings^  let  to  Hire  to  be  ptMidy 

exhibitedf  for  not  taking  Care  of  them. 

For  that  whereas,  heretofore,  to  wit,  on  [&c.]  at  [&c.],  the  plaintiff,  at  the 
request  of  the  defendant,  let  to  hire,  and  caused  to  be  delivered  to  the  defend- 
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ant,  and  he  then  and  there  received  and  hired  of  the  plaintiff  certain  good*  and 
ohattela*  to  wit»  nine  carvings  in  wood  of  the  plaintiff  of  great  valuOf  to  wit,  of 

the  Talne  of doUara,  to  be  by  the  d^endant  kept  and  exhibited  for  hii 

own  profit  and  advantagey  either  in  Ohio  or  elsewhere  as  he  might  think  fit» 

for  a  certain  time,  to  wit,  for  one  year  then  next,  at  the  sam  of dollars, 

payable  quarterly  from  the  —  day  of ,  a«  n.  — ;  and  thereupon  it 

then  and  there  became  and  was  the  defendant's  duty  to  take  due  and  proper 
caie  of  the  said  goods  and  chattels,  and  use  the  same  in  a  reasonable  and 
proper  manner  during  the  time  he  should  have  the  same  on  hire,  upon  the 
terms  and  for  the  time  aforesaid ;  yet  the  defendant  not  regarding  his  duty  in 
that  behalf,  did  not  nor  would  take  due  and  proper  care  of  the  said  goods  and 
chattels,  or  use  the  same  in  a  reasonable  or  proper  manner  during  the  said  time, 
and  the  defendant  not  regarding  his  said  duty  and  contriving  to  injure  the  plain- 
tiff, afterwards  and  during  that  time,  to  wit,  on  the  day  and  year  last  aforesaid, 
and  on  divers  other  days  and  times  after  that  day  and  before  the  commence- 
ment of  this  suit,  to  wit,  at  [[^•],  wrongfully  took  so  little  and  such  bad  care 
of  the  said  goods  and  chattels,  and  used  the  same  in  so  unreasonable  and 
improper  a  manner,  and  conducted  himself  so  carelessly,  negligently,  and 
improperly  in  that  behalf,  that  by  reason  of  the  several  premises  the  said  goods 
and  chattels  then  and  there  became  and  were  and  are  greatly  broken,  damaged, 
destroyed,  and  injured,  and  much  deteriorated  in  value ;  and  the  plaintiff  hath 
been  deprived  of  divers  gains  and  profits  which  he  otherwise  might  and  would 
have  derived  therefrom ;  to  the  plaintiff's  damage  of  dollars,  and  therefore 

he  brings  his  suit,  &c. 


6.  Immoderately  Driving  a  Horse,  (g) 

For  that,  the  said  D.,  on  [Ac.']  at  [&c.],  hired  of  the  plaintiff  a  certain  horse 
of  the  plaintiff,  to  ride  from  A.  to  B.,  in  the  same  county,  and  back  again,  for 
a  certain  sum  of  money  between  them  agreed  upon,  and  the  plaintiff  then  and 
there  delivered  to  the  said  D.  the  said  horse,  to  ride  as  aforesaid ;  and  the  said 
D.  the  said  horse  then  and  there  so  immoderately  rode,  that  by  reason  thereof, 
and  for  want  of  due  care  of  the  said  horse,  the  said  horse  thereafterwards,  on 
[&C.,]]  died;  which  is  to  the  damage,  [&c.]. 


7.  For  faking  away  and  sellings  before  default  of  payment^  a  Cow^  which 
had  been  deposited  with  the  Defendant  as  a  Security  for  the  Payment 
by  Plaintiff  of  a  Sum  of  Money  at  a  future  day. 

For  that,  whereas,  heretofore,  to  wit,  on  [&c.']  at  [^c],  it  was  agreed  be- 
tween the  said  plaintiff  and  the  said  defendant,  that  the  said  defendant  should 

■ 

{g)  This  fonn  was  drafted  by  Chief  Justice  Parsons:  Oliver,  t90. 
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lend  aula  the  said  plsuntifT  a  certain  stun  of  money,  to  wit,  the  euiii  of 
doikrs,  to  be  retufned  when  the  said  ptaintaff  ahonld  be  tfaereunio  leqoesled ; 
itfid  that  a  eettaifi  [eow  wift  etlf,  and  a  certain  Tearling  calf,]  of  great  ynime^  to^ 
wit,  of  the  valoe  <^  [[&c.],  of  the  said  plaintiff,  should  be  a  seeority  to  the  said 
defendant  ibr  the  repayment  of  Uie  said  sum  of  money,  when  the  said  defend- 
ant should  reqaive  the  same,  bat  thst  the  said  [[cow  wi&  calf,  and  the  said 
yeertkig  calf,]}  shookl  remain  in  the  possession  of  the  said  plaintiff  until  sneh 
delault,  and  that  after  tfOfih  default  the  said  defendant  should  have  power  and 
authority  to  tfllie  away  from  the  possession  of  the  said  pldntiff,  and  to  dispose 
of  &xe  said  [cow  with  calf,  and  yeariing  ealf ;]  and  the  said  plaintiff  ftirther 
saiih,  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  [dec.,]  the  said 
defendant  lent  and  adranced  the  said  sum  of  — «  dollars,  to  the  said  plaintiff, 
on  the  terms  aforesaid ;  and  that  afterwards,  to  wit,  on  [jkc,]  at  [&c.],  the  said 
defendant  did  give  notice  to  the  said  pkdnttff  to  repay  the  said  sum  of 
dollars,  on  or  before  the  ■  day  of  ,  [^•] ;  yet  the  said  defendant,  con- 
triring  and  intending  to  injure  the  said  j^aintiff  in  this  behalf,  before  the  said 
—  day  of  ,  [A^.,3  the  time  so  appointed  by  ibe  said  defendant  for  the- 
re-payment  of  Ae  said  sum  of  money,  to  wit,  on  [jSce.']  9/t  [Ae.y  did  wrong- 
fully  and  ui^sdy  take  and  drive  away  the  said  [yearling  calf,  and  cow  with 
her  calf,]  and  from  and  out  of  the  possesion  of  the  said  pkontiff,  and  did  seU 
and  dispose  of  the  same  for  certain  small  sums  of  money,  and  converted  and 
disposed  thereof  to  his  own  use,  although  the  said  plaintiff,  aflberwards,  and 
before  the  said  day  of         ,  to  wit,  on  [dec]  at  {[dec.],  aforesaid,  was 

ready  and  willing,  and  then  and  there  tendered  and  offered  to  pay  to  the  said 
defendant  the  said  sum  of  ■  doUais,  whereby  ih^  said  plaintiff  hath  been 
and  is  greatly  injured,  to  wit,  at  [&o.]  aforesaid. 

Second  count:  And  whereas,  also,  at  die  time  of  the  committing  the  griev- 
ances hereinafter  next  mentioned,  it  had  been  agreed  between  the  said  plaintiff 
and  defendant,  that  a  certain  [cow  with  calf,  and  a  certain  yearling  calf,]  should 
stand  as  a  security  to  the  said  defendant  for  the  payment  to  him  by  the  said 
plaintiff  of  a  certain  sum  of  money,  to  wit,  the  sum  of  ■  dollars,  when  he 
the  said  defendant  should  require  payment  of  the  same,  to  wit,  at  [dec]  afore- 
said. Yet  the  said  defendant,  contriving  and  intending  to  injure  the  said  plain- 
tiff in  this  behalf,  before  the  time  appointed  by  the  said  defendant  for  the  pay- 
ment by  the  said  plaintiff  of  the  last  mentioned  sum  of dollars  had  elapsed, 

to  wit,  on  [&c.]  at  [die.],  aforesaid,  sold  and  disposed  of  the  said  [oow  with 
calf,  and  the  said  yearling  calf,]  and  converted  and  disposed  thereof  to  his  own 
use,  whereby  the  said  plaintiff  hath  been  and  is  gready  injured,  to  wit,  at  [dec.] 
aforesaid. 

Third  count:  And  whereas,  also,  the  said  plaintiff,  heretofore,  to  wit,  on 
[d&c]  at  [dtc],  at  the  special  instance  and  request  of  the  said  plaintiff,  caused 
to  be  delivered  to  the  said  plaintiff  a  certain  [cow,  [&e.]  oS  the  said  plaintiff, 
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of  great  Yalue,  to  wit»  of  the  valae  of  ■  doUars,  to  be  by  the  said  defendant 
kept  as  a  security  for  a  certain  sum  of  moaey^  to  wit,  the  sum  of  dollawt 

to  be  paid  by  the  said  plaintiff  to  the  said  defendant;  and  although  the  said  de- 
fendant  then  and  there  received  the  said  (^cowy  dbc.}  for  the  purpose  aforesaid* 
yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  afterwards,  to  wit, 
on  [&C.'}  at  [dbc.],  wilhout  the  license  and  consent  of  the  said  plaintiff,  wrong* 
fully  and  injuriously  did  sell  and  dispose  of  the  said  [cow,  &C.3  whereby  they 
were  wholly  lost  to  the  said  plaintiff,  to  wit,  at  [&c.]  aforesaid.  [I\mrth  count 
in  troverJ] 


8.  Against  a  Miller  for  Mixing  Wheats  sent  hhn  to  be  Ground^  with 

other  Wheat  of  inferior  quality. 


For  that,  whereas,  the  said  defendant,  before  and  at  the  Ume  of  eommttting 
the  grievances  liereinaAer  next  mentioned,  was  a  miller,  to  wit,  at  [^.},  and 
thereupon  heretofore,  to  wit,  on  [JkcS]  at  [^.],  aforesaid,  the  said  plaintiff 
caused  to  be  delivered  to  the  said  defendant  a  large  quantity,  to  wit,  -»«-  loads, 
containing  respectively  a  large  quantity,  to  wit,  [  bushels  of  wheat,]  of 

the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  ■  dollars,  to  be 
ground  by  the  said  defendant,  as  such  miller  as  aforesaid,  for  the  said  plaintiff, 
for  certain  reasonable  reward  to  be  therefore  paid  by  tlie  said  plaintiff  to  the 
said  defendant;  and  although  the  said  defendant  thm  and  there  accepted  and 
received  the  said  wheat  of  and  from  the  said  plaintiff,  for  the  said  purpose  as 
aforesaid,  yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  but  con- 
triving and  fdsely  and  fraudulently  intending  to  injure  the  said  plaintiff, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  [ArC,]  aforesaid* 
wrongfully  and  injuriously  converted  and  disposed  of  a  great  part,  to  wit, 
[five  loads}  of  the  said  wheat,  of  great  value,  to  wit,  of  the  value  of  dol» 

lars,  to  his  own  use,  and  also  then  and  there  falsely,  deceitfully,  wrongfully, 
and  injuriously,  mixed  with  the  residue  of  the  said  wheat  of  the  said  plaintiff, 
divers  large  quantities  of  other  wheat,  of  bad,  smutty,  and  inferior  quality  to 
the  said  wheat  of  the  said  plaintiff,  and  caused  and  procured  the  said  wheat,  so 
mixed  as  aforesaid,  t6  be  ground  together,  by  means  whereof  the  said  plaintiff 
was  not  only  deprived  and  defrauded  of  the  said  wheat  which  the  said  defend* 
ant  so  converted  and  disposed  of  to  his  own  use  as  aforesaid,  but  also  by  means 
of  the  premises,  the  residue  of  the  said  wheat  of  the  said  plaintiff  then  and 
there  became  and  was  greatly  spoiled  and  lessened  in  value,  and  rendered  of 
little  use  and  value  to  the  said  plaintiff,  to  wit,  at  [^.,  vmu€^  aforesaid. 

Second  count:  And  whereas,  also,  heretofore,,  to  wit,  on  the  day  and 
year  aforesaid,  at  [&c.]  the  said  plaintiff,  at  the  special  instance  and  re* 
quest  of  the  said  defendant,  caused  to  be  delivered  to  the  said  defendant, 
a  certain  other  large  quantity,  to  wit,  [ten  loads]  of  other  wheat  of  the 
said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — —  doUars,  to  be 
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ground  by  the  said  defendant  for  the  said  plaintiff.  Yet  ihe  said  defend^ 
ant,  not  regarding  his  duty  in  that  behalf,  but  contriving  and  falsely  and 
fraudulently  intending  to  injure  and  damnify  the  said  plaintiff,  alVerwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  [^.^^  wrongfully  and  injuriously  con- 
verted and  disposed  of  a  great  part,  to  wit,  [five  loads],  of  the  said  last  men- 
tioned wheat,  the  same  being  of  great  value,  to  wit,  of  the  value  of  — ^ —  dollars, 
to  his  own  use,  and  also  then  and  there  wrongfully  and  injuriously  caused  and 
procured  to  be  mixed  with  the  residue  of  Ihe  said  last  mentioned  wheat,  divers 
large  quantities  of  wheat  of  an  inferior  quality  to  the  said  last  mentioned  wheat 
of  the  said  plaintiff,  by  means  whereof  the  said  plaintiff  was  not  only  deprived 
^d  defrauded  of  the  said  last  mentioned  wheat,  which  the  said  defendant  so 
converted  and  disposed  of  to  his  own  use  as  aforesaid,  but  also,  by  means  of 
the  premises,  the  residue  of  the  said  last  mentioned  wheat  of  the  said  plaintiff, 
became  and  was  greatly  spoiled  and  lessened  in  value,  and  rendered  of  little 
use  or  value  to  the  said  plaintiff,  to  wit,  at  [&c«,  venney]  aforesaid.  [Third 
count  in  trover.'] 


9.  By  the  Owners  of  a  Vessel^  against  the  Captain^  for  not  talcing  proper 

Care  of  Goods.  (A) 

For  that,  whereas,  the  plaintiff,  on  [^c.3  at  f&c.^)  was  owner  and  proprietor 
of  a  certain  boat  or  vessel,  called  a  keel ;  and  being  so,  then  and  there,  at  the 
special  request  of  the  said  defendant,  retained  and  employed  him  in  the  service 
of  the  plaintiff,  to  be  master  and  commander  of  said  vessel,  and  to  receive  and 
to  take  on  board  thereof,  from  one  M.,  at  a  place  called  "  ,  in  the  county  of 
[Ace],  — —  quarters  of  malt  of  the  plaintiff,  of  the  value  of  dollars,  and 

to  carry  and  convey  the  same  by  water,  from  thence  to  B.,  in  [&c.]],  and  at 
said  B.,  to  deliver  the  same  to  one  A.,  for  certain  wages,  hire,  or  reward,  to  be 
therefor  paid  by  the  plaintiff,  to  the  said  defendant,  as  master  of  the  said  vessel. 
And  although  the  said  defendant,  aAerwards,  on  [&c.],  at  said  E.,  had  and  re- 
ceived from  the  said  M.,  the  whole  ■  quarters  of  malt  aforesaid  of  the  plain- 
tiff, and  afterwards,  on  the  same  day,  set  sail  and  departed  with  the  said  vessel 
from  the  said  E.,  towards  and  for  the  said  B.,  and  afterwards,  on  []&c.3,  arrived 
at  said  B.,  with  the  said  vessel,  and  on  the  same  day  last  mentioned,  at  said 
B.,  delivered  to  the  said  A.,  a  part,  to  wit,  ^  quarters  of  said  malt;  yet  the 
said  defendant,  not  regarding  the  duty  of  his  employment,  so  badly,  carelessly, 
negligently,  and  improvidently  behaved  himself,  in  said  employment,  and  took 
so  little  and  bad  care  of  — *—  quarters  of  the  malt,  residue  of  the  ■  quarters 
of  malt,  so  received  by  him  as  aforesaid,  that  the  said  defendant  did  not  deliver 
the  same  —  quarters  of  malt,  or  any  part  thereof,  to  the  said  A.,  at  said  B., 
or  elsewhere,  although  often  requested ;  but,  on  the  contrary,  by  and  through 

(h)  t  Wj]s.  819. 
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his  own  mere  neglect  and  default,  and  through  his  carelessness  and  improvi- 
dence, sufTered  the  same,  and  every  part  thereof,  while  the  same  were,  and 
continued  in  his  possession  as  aforesaid,  for  such  carriage,  to  be  embezzled  and 
wholly  lost,  to  wit,  at  [^c]. 

Second  Count. 

And  whereas,  the  plaintiff,  on  [&c.],  and  from  thence  to  [dbe.^,  was  owner 
and  proprietor  of  another  vessel ;  and  the  said  defendant  was,  during  all  that 
time,  master  of  the  said  vessel,  retained  and  employed  as  snch  by  the  plaintiff, 
and,  in  his  service,  to  navigate  the  same  from  pkce  to  place,  and  to  take  care 
of  the  last  mentioned  vessel,  and  of  all  goods  delivered  to  him,  as  such  master, 
or  put  on  board  the  same  for  carriage  from  plaoe  to  place,  for  wages,  hire,  or 
reward,  to  be  therefor  payable  and  paid  by  the  plaintiff  to  him,  as  such  master 
of  the  vessel  aforesaid,  to  wit,  at  ([&c.3.  And  whereas,  within  the  time  afore- 
said, and  while  the  plaintiff- waa  owner  of  the  last  mentioned  vesseU  and  while 
the  said  defendant  was  master  thereof,  in  the  service  of  the  plaintiff,  to  wit,  on 
[dtc.3»  the  said  defendant,  as  master  of  the  same  vessel,  received  from  the  said 
M.,  by  order  of  the  plaintiff,  at  [&c.3  aforesaid,  other  — ^  quarters  of  malt,  of 
the  value  of  dollars,  to  be  carried  and  conveyed  by  the  said  defendant,  ii| 

the  last  mentioned  vessel,  to  [&c.]  aforesaid,  by  water,  and  to  be  there  deliv* 
ered  to  the  said  A.  for  the  plaintiff.  And  although,  [&c.,  as  in  ihe  preceding 
cotmlt  verbatim^  to  ihe  cancliuion.'] 


Carblessness :  See  "Agents,"  "Attorneys,"  "Bailees,"  "Carriages," 
"  Carriers,"  "  Landlord  and  Tenant,"  "  Master  and  Servant,"  "  Negligehce," 
*  Nuisances,"  "  Physicians." 

Sec.  V.      CARRIAGES. 

1.  Against  the  Owner  of  a  Carriage  for  Carelessly  Driving  it  against 

the  PlaintiJffTs  Carriage, 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing  by 
the  defendant  of  the  grievance  hereinafter  mentioned,  to  wit,  at  [^^c],  was 
lawfully  possessed  (t)  of  a  certain  carriage,  to  wit,  [a  cart^  and  of  a  certain 
horse  drawing  the  same,  in  which  said  cart  the  plaintiff  was  then  and  there 
riding  in  and  along  a  certain  public  and  common  highway,  [or^  "  and  which 
said  carriage  was  then  there  lawfully  in  a  certain  highway,"]  and  the  defend* 
ant  was  then  and  there  possessed  of  a  certain  other  carriage,  to  wit,  [a  gig,]  and 


(i)    If  Uie  plaiatiflT  had  let  the  carriage  for  im    should  be  framed  accordingly^  See  post,  "  R«ver' 
unexpired  tcnn,  and  was  not  entitled  to  posses-     sion." 
sion,  but  was  owner  in  reversioUf  the  declaration 
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of  a  certedn  other  horse  drawing  the  same,  which  said  gig  and  horse  were  then 
and  there  under  the  care,  government,  and  direction  of  the  defendant,  [or  if  his 
servant  were  drivings  it  %8  u9uaUy  {k)  alledged  **  of  a  certain  then  servant  of 
the  defendant,*']  in  and  along  the  said  higliway.  Nevertheless  the  defendant 
[**  by  his  said  servant,"  if  the  fact  be  #0,]  then  and  there  so  carelessly,  unskil- 
fully, and  improperly  drove,  governed,  and  directed,  his  said  gig  and  horse,  that 
by  and  through  the  carelessness,  negligence,  unskilfulness,  and  improper  con- 
duct  of  the  defendant  [**  by  his  said  servant,*']  the  said  gig  and  horse  of  the 
defendant  then  and  there  ran  and  struck  with  great  force  and  violence  upon 
and  against  the  said  cart  and  horse  of  the  plaintiff,  and  thereby  then  and  there 
crushed,  broke  to  pieces,  and  damaged  the  same ;  and  the  said  cart  of  the  plain- 
tiff thereby  then  and  there  became  and  was  rendered  of  little  or  no  use  or  value 
to  the  plaintiff,  and  the  plaintiff  was  necessarily  subjected  to  and  incnned  a 
great  expense,  to  wit,  — —  dollars,  in  repairing  the  said  cart,  and  was  there 
deprived  of  &e  use  thereof  for  a  long  time,  to  wit,  —  months,  during  which 
time  the  plaintiff  was  obliged  to  hire  another  cart  at  a  great  expense,  to  wit, 

dollars,  and  thereby  also  the  plaintiff  was  then  and  there  cast  and  thrown 

with  great  force  and  violence  from  and  out  of  the  said  cart  to  and  upon  the 
ground  there,  and  became  and  was  sick,  sore,  [4*^  state  iUness  and  eonsequeni 
injury  and  expense  as  post^  Sec.  VI.,  Form  6.]  To  the  plaintiff's  damage  of 
ddlars,  and  therefore  he  brings  his  suit,  Stc* 


2.  For  driving  a  Carriage  over  Plaintiff. 

For  that,  whereas,  the  said  defendant,  on  the  -*—  day  of ,  in  the  year 

-,  at  the  county  aforesaid,  was  possessed  of  a  certain  chariot  or  carriage, 
and  certain  cattle,  to  wit,  two  horses,  drawing  the  same ;  and  a  certain  coach- 
man and  servant  of  him  the  said  defendant  then  and  there  had  the  management, 
care  and  direction  of  the  said  chariot  or  carriage,  and  the  said  horses  drawing 
the  same,  to  wit,  at  the  county  aforesaid;  yet  the  said  defendant,  not  minding 
or  regarding  his  duty  in  this  behalf,  by  his  said  coachman  and  servant,  took  so 
little  and  so  bad  care  of  the  said  cattle,  so  drawing  the  said  chariot  or  carriage, 
and  of  the  said  chariot  or  carriage  so  drawn  as  aforesaid,  that  by  and  through 
the  mere  negligence,  carelessness  and  mismanagement  of  the  said  defendant, 
and  the  said  coachman  or  servant  so  employed  by  the  said  defendant  in  that 
behalf,  and  for  want  of  due  and  proper  care  of  the  said  defendant  and  the  said 
coachman  or  servant,  that  the  said  coachman  or  servant,  with  great  violence, 
drove  the  said  chariot  or  carriage,  against,  upon  and  over  the  said  plaintiff, 
as  he  the  said  plaintiff  was  then  and  there  in  and  crossing  over  a  certain 
street  and  common  highway,  to  wit,  at  the  county  aforesaid,  whereby  the 

ik)  But  under  aii  allegation  that  de/ettdani  had    6  T.  R.  659 ;  M'Manus  v  Crickett,  1  East,  110. 
the  care  and  was  guilty  of  neglect,  proof  that  his     Qm/aeit  per  aiium/acU  per  te. 
servant  was  ibe  driver,  6lc.  would  be  admissible  j 
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ribs  of  the  said  plaintiff  were  broken,  hia  hip  bone  dislocated,  his  arms  and 
head,  and  divert  other  parts  of  his  body  greatly  fractured  and  bruised,  and 
the  said  plaintiff  thereby  became  and  was  lamed  and  crippled,  sick  and 
disordered,  for  a  long  space  of  time,  to  wit,  for  ,  and  during  all  that 

time  was  wholly  hindered  and  disabled  from  following  his  necessary  affairs 
and  business,  and  hath  been  put  to  great  expense,  and  laid  out  a  large  sum  of 
money,  to  wit,  the  sum  of  dollars,  in  and  about  the  setting,  curing,  replac- 

cing  and  healing  of  the  said  ribs,  hip  bone,  and  the  said  arms,  head,  and  other 
parts  of  the  said  body  of  the  said  plaintiff,  of  the  said  fractures  and  bruises,  and 
in  and  about  healing  and  curing  the  said  plaintiff  of  the  said  sickness,  lame- 
ness, bruises,  wounds,  hurts  and  disorders,  to  wit,  at  the  county  aforesaid. 

■ 

8eO.  VI.      CARRIESS. 

1.  Directions  and  References  to  preceding  Forms. 

The  leading  distinction  between  the  forms  in  Assumpsit  and  those  in  Case 
is,  that  in  Assumpsit,  a  ** promise"  to  perform  the  duty  required  by  the  express 
or  implied  contract  of  the  parties  must  be  laid  in  the  declaration:  in  Case,  the 
declaration  must  not  charge  a  promise,  but  after  stating  the  delivery  to  the 
defendant  as  a  common  carrier,  should  show  the  *^  duty "  imposed  upon  him, 
and  then  the  breach  may  be  stated  as  in  Assumpsit.  The  forms  in  Assumpsit 
may,  therefore,  by  this  modification,  be  readily  applied  to  Case.  The  follow* 
ing  will  illustrate  the  distinction  alluded  to. 


3.  Against  a  Common  Land  Carrier  for  looting  Goo  is.  (I) 

For  that,  whereas,  heretofore,  to  wit,  on  [jkc,']  at  [&c.],  the  defendant  was 
a  common  carrier  of  goods  for  hire,  to  wit,  from  A.  to  B.,  and  the  plaintiff  then 
and  there  delivered  to  him  as  such  carrier,  and  he  then  and  there  received  from 

the  plaintiff  divers  goods,  to  wit,  [^.],  of  great  value,  to  wit, dollars  of 

the  plaintiff,  to  be  carried  for  htm  by  the  defendant  as  such  carrier,  from  A.  to 
B.  aforesaid;  and  at  B.  aforesaid,  to  be  delivered  by  the  defendant  for  the 
plaintiff  for  reward  to  the  defendant,  and  it  then  and  there  became  the  defend- 
ant's duty  safely  and  securely  to  carry,  and  convey,  and  deliver  the  said  goods 
as  aforesaid;  yet  the  defendant,  neglecting  his  said  duty,  did  not  safely  or 
securely  carry  or  convey  the  said  goods  from  A.  to  B.  aforesaid;  nor  at  B. 
aforesaid  safely  or  securely  deliver  the  same  for  the  plaintiff;  but  then  and 
there  so  negligently  and  improperly  behaved  and  conducted  himself  in  that 
behalf,  that  by  and  through  the  negligence,  carelessness,  and  default  of  the 
defendant  in  the  premises,  the  said  goods  then  became  and  were  and  are  wholly 
Idst  to  the  plaintiff;  to  wit,  at  [&c.] 

(/)~  See  notes  and  references,  anU,  p.  iSS,  229. 
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Carriers. 


3.  Second  Count :  for  not  carrying  mthin  a  reasonable  time^  and  for 

losing  the  Cfoods. 

And  whereas,  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit, 
at  [^'C]  aforesaid,  the  said  plaintiff,  at  the  special  instance  and  request  of  tlie 
said  defendant,  caused  to  be  delivered  to  the  said  defendant  a  certain  other 
[box,3  containing  certain  other  goods  and  chattels,  to  wit,  goods  and  chattels  of 
the  like  number,  quantity,  quality,  description  and  value,  as  those  in  the  said 
first  count  mentioned,  of  the  said  plaintiff,  to  be  taken  care  of,  and  safely  and 
securely  carried  and  conveyed  by  the  said  defendant  to  —  aforesaid,  and 
there^  to  wit,  at  —  aforesaid,  to  be  safely  and  securely  delivered  by  the  said 
defendant  for  the  said  plaintiff,  within  a  reasonable  time  then  next,  following, 
for  certain  hire  and  reward  to  the  said  defendant  in  that,  behalf;  and  although 
the  said  defendant  then  and  there  accepted,  and  had  and  received  the  said  last 
mentioned  [box]  and  its  contents  aforesaid,  for  the  purpose  and  op,  the  tenns 
aforesaid,  and  although  a  reasonable  time  for  the  carriage,  conveyance  and 
delivery  thereof  as  aforesaid,  hath  long  since  elapsed,  yet  the  said  defendant, 
not  regarding  his  duty  in  that  behalf,  but  contriving,  and  fraudulently  intending, 
craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this  respect,  did 
not  nor  would,  within  such  reasonable  time  as  aforesaid,  or  at  any  time  after- 
wards, (although  often  requested  so  to  do)  take  care  of,  or  safely  or  securely 
carry  and  convey  the  said  last  mentioned  [box]  and  its  contents  aforesaid,  to 
— — *  aforesaid,  nor  there,  to  wit,  at  ■  aforesaid,  safely  or  securely  deliver 
the  same  for  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused 
so  to  do ;  and  by  means  of  the  negligence  and  improper  conduct  of  the  said 
defendant  in  that  behalf,  the  said  last  mentioned  [box]  and  its  contents  aforesaid, 
have  not  been  delivered  to  or  for  the  said  plaintiff  at  -— ^  aforesaid,  or  else- 
where, and  are  wholly  lost  to  the  said  plaintiff  to  wit,  at  [&e,]  aforesaid. 


4.  Third  Count:  for  not  taking  Care  of  Parcel  generally. 

And  whereasj  also,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  [&c.], 
aforesaid,  the  said  defendants,  at  their  special  instance  and  request,  had  the  care 
aud  custody  of  a  certain  other  [box,]  together  with  divers  other  goods  and 
chattels,  of  the  number,  quantity,  quality,  description,  and  value  as  those  in  the 
said  first  count  mentioned,  of  the  said  plaintiff.  Yet  the  said  defendants,  not 
regarding  their  duty  in  that  behalf,  did  not  nor  would,  whilst  they  so  had  the 
care  and  custody  of  the  said  last-mentioned  [box]  and  goods  and  chattels,  take 
due  and  proper  care  of  the  same,  or  any  part  thereof,  but  wholly  neglected  so 
to  do,  and  took  such  bad  care  thereof,  that  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  the  said  last-mentioned  [box]  and  goods  and  chattels  became 
and  were  wholly  lost  to  the  said  plaintiff,  to  wit  at  [<&c.],  aforesaid.  To  the 
damage  of  the  plaintiff  of dollars,  and  therefore  he  sues,  &c. 
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Carriers. 


5.  For  Negligently  Unloading  Chods  from  a  Vessel  whereby  Plaintijf 

Sustained  Loss. 

For  that,  whereas,  on  [Ac]  at  [&c.],  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  then  and  there  caused  to  be  delivered  to  the 
said  defendant  divers  goods  and  merchandizes,  to  wit,  {Jkc,  here  specify  them 
either  according  to  the  exact  description^  or  as  in  trover^  of  great  value,  to 
wit,  of  the  value  of  —  dollars,  to  be  carried  and  conveyed  by  the  said  defend- 
ant, in  and  by  a  certain  ship  or  vessel  of  the  said  defendant,  called,  [&c.],  from 
—  aforesaid,  to  [Cleveland,  in  the  county  of  Cuyahoga,]  and  there,  to  wit, 
at  [Cleveland]  aforesaid,  to  be  delivered  to  the  said  plaintiff  for  certain  freight 
and  reward  to  the  said  defendant  in  that  behalf,  (the  dangers  of  the  Lake,  the 
enemies  of  the  State,  and  the  act  of  God  excepted,  (m)  and  he,  the  said  defend- 
ant, then  and  there  took  and  received  the  same  accordingly  for  the  purposes 
aforesaid.  And  although  the  said  ship  or  vessel  ailerwards,  to  wit,  on  f&c], 
safely  arrived  at  [Cleveland]  aforesaid,  and  no  dangers  of  the  seas,  nor  the  act 
of  God,  nor  the  enemies  of  the  State,  prevented  the  safe  carriage  or  delivery  of 
the  said  goods  and  merchandizes  as  aforesaid,  yet  the  said  defendant  not 
regarding  his  duty  in  that  behalf,  but  contriving  and  fraudulently  intending, 
craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did 
not  deliver  the  said  goods  and  merchandizes  to  the  said  plaintiff,  but  so  negli- 
gently, carelessly,  and  improperly  conducted  himself  in  this  behalf,  that, 
for  want  of  due  care  in  the  said  defendant  and  his  servants  in  that  behalf,  the 
said  goods  and  merchandizes  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at  [A:c.,  venuej]  aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff, 
to  wit,  at  [&c.,  venue,]  aforesaid. 


Second  Count, 

And  whereas,  also,  on  tlie  day  and  year  last  aforesaid,  at  [&c.,  venue,']  the 
said  plaintiff,  at  the  like  special  instance  and  request  of  the  said  defendant, 
then  and  there  delivered  to  the  said  defendant  divers  other  goods  and  merchan- 
dizes of  the  like  number,  quantity,  quality,  description,  and  value,  as  those  in 
the  said  first  count  mentioned,  of  the  said  plaintiff,  to  be  carried  and  conveyed 
by  the  said  defendant  in  and  by  a  certain  otlier  ship  or  vessel  called  ■ 
to  [Cleveland]  aforesaid,  and  there,  to  wit,  at  [Cleveland]  aforesaid,  to  be 
delivered  for  the  said  plaintiff  for  certain  freight  and  reward  to  the  said  defend- 
ant in  that  behalf,  (the  dangers  of  the  seas,  the  enemies  of  tlie  State,- and  the 
act  of  God  excepted,)  and  the  said  defendant  then  and  there  took,  accepted,  and 
roceived  the  same  aceordingly  for  the  purposes  last  aforesaid ;  and  it  then  and 
there  became  and  was  the  duty  of  the  said  defendant  to  take  due  and  proper 

(m)  Examine  with  and  let  these  avermcnU  correspond  wlih  die  bill  of  lading. 
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care  of  the  said  last-mentioned  goods  and  merchandizes,  and  in  and  ahont  the 
carriage  and  conveyance  of  the  same,  and  the  delivery  thereof  as  aforesaid,  yet 
tlie  said  defendant  not  regarding  his  duty  in  that  behalf,  but  contriving  and 
intending  to  injure  the  said  plaintiff,  afterwards,  to  wit,  <m  the  day  and  year  last 
aforesaid,  at  [&c.,  venue^]  aforesaid,  took  so  little,  and  such  bad  and  improper 
care  of  the  said  last-mentioned  goods  and  merchandizes,  and  in  and  about  the 
carriage  and  conveyance  of  the  same,  and  delivery  thereof  as  aforesaid,  that  tlie 
same  then  and  there,  by  reason  of  the  bad  and  improper  care  of  the  said  defend- 
ant in  that  behalf,  and  not  by  reason  of  any  dangers  of  the  seas,  or  the  enemies 
of  the  State,  or  the  act  of  God,  became  and  were  wholly  lost  to  the  said  plain- 
tig*. — [Md  a  general  eourUfor  negligenee^  as  a»Ue^  Form  4 ;  and  a  amntin  iro- 
ver  if  any  ground  for  tuppoeing  defendant  has  been  guilty  of  a  eonvernan.2 


6.   Against  a  Stage  Proprietor^  for  negligently  Driving  the  Coach^ 

whereby  Plaintiffs  a  Passenger^  was  Injured. 

For  that,  whereas,  before  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  the  defendant  was  tlie  proprietor  of  a  certain  common 
stage-coach,  used  by  him  in  carrying  passengers  from  Columbus  to  Clev^and, 
for  hire  and  reward  to  the  defendant,  to  wit,  at  [&c.],  and  the  defendant  being 
such  proprietor,  heretofore,  to  wit,  on  [Sic.']  at  [^c],  *  received  the  plaintiff 
upon  his  said  coach  as  a  passenger,  to  be  carried  and  conveyed  as  such  from 
Columbus  aforesaid  to  Cleveland  aforesaid,  for  reward  to  the  defendant  in  that 
behalf,  and  by  reason  thereof  it  became  and  was  the  defendant's  duty  to  use 
due  care  in  causing  the  plaintiff  to  be  conveyed  from  Columbus  aforesaid  to 
Cleveland  aforesaid,  as  such  passenger  by  the  said  coach ;  yet  the  defendant, 
not  regarding  his  duty  in  tliat  behalf,  did  not  nor  would  use  due  care  in  causing 
the  plaintiff  to  be  conveyed  from  Columbus  aforesaid  to  Cleveland  aforesaid,  as 
such  passenger  by  the  said  coach,  and  then  and  there,  at  said  county,  conducted 
himself  so  carelessly  and  improperiy  in  that  behalf,  that  by  reason  of  the  care- 
lessness and  default  and  improper  conduct  of  the  defendant  by  his  servant,  in 
the  conveyance  of  the  plaintiff  as  such  passenger  by  the  said  coach  from  Co- 
lumbus aforesaid  to  Cleveland  aforesaid,  he  the  plaintiff  was  then  and  at  said 
county  thrown  off  the  said  coach  and  cast  upon  the  ground,  and  greatly  braised, 
lacerated,  hurt  and  wounded,  and  became  and  was  sick,  sore,  lame  and  disor- 
dered, and  so  remained  from  thence  hitherto,  to  wit,  at  said  county,  during  all 
which  time  the  plaintiff  suffered  great  pain  and  anguish,  and  thereby  the  plain- 
tiff, during  all  that  time,  was  then  prevented  from  carrying  on  and  transacting 
his  lawful  and  necessary  affairs  and  business,  and  in  consequence  thereof  lost 
and  was  deprived  of  divers  gains  and  profits  which  otherwise  might  and  would 
have  accrued  to  him,  and  thereby,  also,  the  plaintiff  was  necessarily  subjected 
to  and  incurred  divers  expenses,  to  wit,  to  the  amount  of  —  dollars,  in  en- 
deavoring to  be  cured  of  the  said  wounds,  injuries,  sickness,  soreness,  lameness 
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and  disorder,  incidental  thereto,  and  to  great  and  extraofdinaiy  ezpenaea  in 
providing  himself  with  board  and  lodging  and  other  neeesaariea,  and  in  travel- 
ing and  othenrise,  and  was  and  is  otherwise  damnified,  to  wit,  at  [dbc.] ;  to 
the  plaimifT's  daoMge  of  — — »  ddlare,  and  therelbie  he  brings  his  snit,  4be. 


7.    Tke  Hke^  vdhereby  ihe  Coach  toas  Overturned^  und  the  Plaintiffs 

Wife  uHie  KUkd. 

As  m  the  preceding  formt  to  the  asterisk  ilj^^ceoeired  into  his  said  coach  one 
E.  F.,  the  wife  of  the  said  plaintiff,  as  a  passenger  therein,  to  be  carried  and  con- 
veyed thereby  on  a  journey,  to  wit,  from  {jSuiJ]  aforesaid,  to  {jScc."]  aforesaid,  for 
certain  fare  and  reward  to  the  said  defendant  in  that  behalf,  and  by  reason  thereof 
it  was  the  duty  of  the  said  defendant  carefully  to  have  conveyed,  or  cansed  to  be 
conveyed,  the  said  £.  F*  by  the  said  coach,  on  the  said  journey  from  [dz4:.]  afore- 
said to  [&c.]  aforesaid*  Yet  the  said  defendant,  not  regarding  his  duty  in  this 
behalf,  conducted  himself  so  carelessly,  negligently,  and  unskilfully,  in  this 
behaU^  that  by  and  through  the  carelessness,  negligence,  unskilfuiness«  and  de- 
fault of  himself  and  his  servants,  and  for  want  of  due  care  and  attention  to  his 
duty  in  that  behalf,  the  said  coach  afterwards,  and  whilst  the  same  was  carry- 
ing  and  conveying  the  said  E.  F.  on  the  ssud  journey  as  aforesaid,  and  before 
the  arrival  thereof  at  [4bc.]  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at 
[dbe*,  venue^]  aforesaidt  was  overact  and  thrown  down,  by  means  whereof  the 
said  E.  F.  then  being  thereiUt  was  greatly  cut,  bruised,  and  wounded,  and 
divers  bones  of  the  body  of  the  said  £•  F.  were  then  and  there  broken,  inso- 
much that  the  said  E.  F.  thereby  then  and  there  became  and  was  very  sick^ 
weak,  and  distempered,  and  remained  and  continued  so  weak  and  distempered, 
for  a  long  space  of  time,  to  wit,  from  thence  until  the  -~—  day  of  — ,  in  the 
year  aforesaid,  to  wit,  at  [Ste.,  vsnue,]  during  all  which  time  the  said  plaintiff 
lost  and  was  deprived  of  the  comfort  and  society  of  his  said  wife,  and  also  her 
aid  and  assistance  in  the  management  of  his  domestic  affairs,  which  he  other- 
wise would  have  had  and  enjoyed,  and  was  forced  and  obliged  to  lay  out  and 
expend,  and  did  actually  lay  out  and  expend,  divers  sums  of  money,  in  the 

whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of dollars,  in 

and  about  the  attempting  the  cure  of  his  said  wife,  and  the  procuring  necessary 
assistance  and  attendance  for  her  during  her  said  sickness,  weakness,  and  dis- 
temper, which  ensued  in  consequence  of  her  being  so  overturned  and  wounded 
as  aforessdd,  and  which  continued  until  the  said  —  day  of  » in  the  year 
aforesaid,  on  which  said  last  mentioned  day  Uie  said  E.  F.  of  her  said  wounds 
died,  to  wit,  at  [&c.,  venuCf]  aforesaid.  [Another  count  may  be  added^  stating 
the  grievances  tvith  less  particularity.^ 


56 
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Cvrien. 


8.  Against  the  same^for  the  Loss  of  the  Plaintiff '^s  Luggage, 

For  that,  whereas,  the  defendants  before  and  at  the  time  of  committing  the 
grievances  bereinallter  mentionedy  were  owners  and  proprietors  of  a  certain 
common  stage-coach  for  the  carriage  and  conveyance  of  passengers  and  their 
luggage  from  S.  to  Y.,  for  hire  and  reward  to  them,  the  defendants,  in  that 
behalf,  to  wit,  at  [^c.].  And  the  defendants,  being  such  owners  and  proprie- 
tors, thereupon  heretofore,  to  wit,  on  [jSicJ]  at  [^.],  the  plaintiff,  at  the  request 
of  the  defendants,  became  and  was  a  passenger  in  the  same  coach,  to  be  safely 
and  securely  carried  and  conveyed  thereby,  together  with  his  luggage,  from  S. 
to  Y.,  for  reward  to  the  defendants  in  that  b^alf,  and  the  defendants  then  and 
there  received  the  plaintiff  as  such  passenger  with  his  luggage,  to  wit,  a  certain 
bag  containing  divers  goods  and  chattels  of  the  plaintiff,  to  wit,  ten  coats,  |^&c., 

dtscribt  them  as  in  troverf]  of  great  value,  to  wit,  of  the  value  of dollars, 

and  thereupon  it  then  and  there  became  and  was  the  duty  of  the  defendants  to 
use  due  and  proper  care  that  the  plaintiff  and  his  luggage  should  be  safely  and 
securely  carried  and  conveyed  by  and  upon  the  said  coach  from  S.  aforesaid  to 
Y.  aforesaid ;  yet  the  defendants,  not  regarding  their  duty  in  that  behalf,  did 
not  use  due  and  proper  care  in  and  about  the  carriage  and  conveyance  of  the 
plaintiff's  said  luggage  by  and  upon  the  said  coach  from  S.  aforesaid  to  Y. 
aforesaid,  but  wholly  neglected  so  to  do ;  and  then,  to  wit,  [jke.]  and  there  so 
carelessly  and  negligently  conducted  themselves  with  respect  to  the  said  lug^ 
gage  of  the  plaintiff  upon  the  said  occasion,  that  the  same  by  and  tlirough  the 
carelessness  and  negligence  and  default  of  the  defendants  in  that  behalf  then 
became  and  was,  and  is  totally  lost  to  the  plaintiff,  to  wit,  at  [^c] ;  to  the 
plaintiff's  damage  of  «—  dollars ;  and  therefore  he  brings  his  suit,  &c.  [Md 
eourU  as  in  preceding  Form  No.  4.] 


9.  Against  same^for  Overloading  and  inproperly  Driving  Stage  Coack^ 
whereby  the  Coach  was  Overlumedy  and  the  Plaintiff^s  Leg  Broken. 

For  that,  whereas,  the  said  defendants,  before  and  at  the  time  of  committing 
the  grievances  hereinafter  mentioned,  were  owners  and  proprietors  of  a  certain 
stage-coach,  for  the  carriage  and  conveyance  of  passengers  from  [^.]  to 
[&c.],  (n)  for  hire  and  reward  to  the  said  defendants  in  that  behalf,  U>  wit,  at 
[]dLC.,  venuei]  and  the  said  defendants,  being  such  owners  and  proprietors  of 
the  said  coach  as  aforesaid,  thereupon  heretofore,  to  wit,  on  [&c.],  to  wit,  at 
^&c.,  venue,]  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said 
defendants,  became  and  was  a  passenger  in  the  said  coach,  to  be  safely  and 
securely  carried  and  conveyed  thereby  on  a  certain  journey,  to  wit,  from  [&c.] 
aforesaid,  to  [&c.]  aforesaid,  for  a  certain  fare. and  reward  to  the  said  defendants 

(«)  The  places  from  which  pUintiflT  went  and  was  to  go.  ^f  an}*  doubt  exist,  it  would  be  better 
to  omii  the  Urmim  altogether. 
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Carrien. 

in  that  behalf,  and  the  said  defendants  then  and  lliere  received  the  said  plaintiff 
as  such  passenger  as  aforesaid,  and  thereupon  it  then  and  there  became  and  was 
the  duty  of  the  said  defendants  to  use  due  and  proper  care  that  the  said  plaintiff 
should  be  safely  and  securely  carried  and  conveyed  by  and  upon  the  said  stage- 
coach on  the  said  journey  from  []&c.3  aforesaid  to  [dz.c.3  aforesaid ;  yet  the 
said  defendants,  not  regarding  their  duty  in  that  behalf,  did  not  use  due  and 
proper  care  that  the  said  plaintiff  sliould  be  safely  and  securely  carried  and 
conveyed  by  and  upon  the  said  stage-coach  on  the  said  journey  from  [d^c] 
aforesaid,  to  [&C.3  aforesaid,  but  wholly  neglected  so  to  do,  and  suffered  and 
permitted  one  of  the  wheels  of  the  said  coach  to  be  so  insufficiently  secured, 
that  the  same  then  and  tbere  came  off,  and  also  suffered  and  permitted  the  said 
coach  to  be  then  and  there  so  greatly  overloaded,  that  by  reason  thereof,  after- 
wards, and  whilst  the  said  coach  was  proceeding  with  the  said  plaintiff  thereon, 
in  and  along  the  public  highway,  on  the  said  journey  from  \jSicJ\  aforesaid, 
and  before  the  arrival  thereof  at  [&c.]  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  at  Q<&c.,  ventie,]  aforesaid,  the  said  coach  then  and  there  became  and 
was  overturned,  and  by  means  whereof  one  of  the  legs  <^  the  said  plaintiff  be- 
came and  was  fractured  and  broken,  and  the  said  plaintiff  was  otherwise  greatly 
bruised,  wounded,  and  injured ;  and  also,  by  means  of  the  premises  the  said 
plaintiff  became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and 
continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all  which  said  time 
the  said  plaintiff  suffered  and  underwent  great  pain,  and  was  hindered  and  pre- 
vented from  transacting  and  attending  to  his  necessary  and  lawful  afiairs  by 
him  daring  all  that  time  to  be  performed  and  transacted,  and  lost  and  was  de- 
prived of  divers  great  gains,  profits,  and  advantages,  which  he  might  and  other- 
wise would  have  derived  and  acquired,  and  thereby  also  the  said  plaintiff  was 
forced  and  obliged  to  and  did  then  and  there  pay,  lay  out,  and  expend  divers 
large  sums  of  money,  amounting  in  the  whole  to  the  sum  of  — ~  dollars,  in 
and  about  the  endeavoring  to  be  cured  of  the  said  fractures,  bruises,  and  injuries, 
so  received  as  aforesaid ;  and  also,  thereby  tlie  said  plaintiff  was  hindered  and 
prevented  from  continuing  his  said  journey,  and  was  kept  and  detained  at  a 

certain  inn,  to  wit,  at ,  in  the  county  of         ,  a  long  time,  to  wit,  for  the 

space  of         '  weeks,  and  during  that  time  there  incurred  great  expenses,  in 

the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of dollars, 

in  and  about  his  necessary  support  and  maintenance,  to  wit,  at  []&c.,  venue,] 
aforesaid. 

Second  Count. 

And  whereas,  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit, 
at  [&e.,  vemte^']  aforesaid,  the  said  plaintiff,  at  the  special  instance  and  request 
of  the  said  defendants  became  and  was  a  passenger  by  a  certain  other  coach, 
to  be  safely  and  securely  carried  and  conveyed  thereby  on  a  certain  journey,  to 
wit,  from  [&c.]  aforesaid,  to  [jSlc."]  aforesaid,  for  certain  reward  to  the  said 
defendants  in  that  behalf,  and  tliereupon,  it  then  and  tliere  became  and  was  the 
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duty  of  the  said  defendants,  to  nee  due  and  proper  care  that  iibe  said  plainttlT 
should  be  safely  and  securely  carried  and  eonreyed  by  the  said  last  mentioned 
coach  on  ,the  said  journey  from  [dbc.]  aforesaid,  to  [SceJ^  aforesaid;  y«t  the 
said  defendants,  not  regarding  their  duty  in  this  behalf,  did  not  use  due  and 
proper  care  that  the  said  plaintiff  should  be  safely  and  securely  carried  and 
conveyed  by  the  said  last  mentioned  coach  on  the  said  journey  from  [&c.] 
aforesaid,  to  [ice.']  aforesaid,  but  wh<^y  neglected  so  to  do ;  and  by  reason 
thereof,  aflerwards,  and  whilst  the  said  last  mentioned  coach  was  proceeding 
with  the  said  plaintiff  as  a  passenger  thereby,  in  and  along  the  public  highway, 
on  the  said  journey  from  [^c]  aforesaid,  and  before  the  arrival  thereof,  at  [AcJ] 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at  [&c.,  venue,']  aforesaid,  the 
said  last  mentioned  coach  was  overturned,  and  by  means  whereof,  one  of  die 
legs  of  the  said  plaintiff  then  and  there  became  and  was  fractured  and  broken, 
and  the  said  plaintiff  was  then  and  there  otherwise  greatly  bruised,  wounded 
and  injured,  and  sdso,  by  means  of  the  premises,  the  said  plaintiff  became  and 
was  sick,  sore,  lame  and  disordered,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  hitherto,  during  all  which  time  die  said  plaintiff  sneered 
and  underwent  great  pain,  md  was  hindered  and  prevented  from  transacting 
and  attending  to  his  necessary  and  lawful  affirirs  and  business  by  him,  during 
all  that  time,  to  be  performed  and  transacted,  and  lost  and  was  deprived  of 
divers  great  gains,  profits  and  advantages,  which  he  might  and  odierwise  would 
have  derived  and  acquired  from  the  same,  and  thereby  also  the  said  plaintiff 
was  forced  and  obliged  to,  and  did  then  and  there  pay,  lay  out  and  expend, 
divers  other  large  sums  of  money,  amounting  in  the  whole  to  die  sum  of  — 
dollars,  in  and  about  the  endeavoring  to  be  cured  of  the  said  last  mentioned 
bruises,  fractures  and  injuries,  so  received  as  last  aforesaid;  and  also  diereby 
the  said  plaintiff  was  hindered  and  prevented  from  continuing  the  said  journey, 
and  was  kept  and  detained  '[at  a  certain  inn,]  to  wit,  at  ,  in  the  county  of 
•«-^— -,  a  long  time,  to  wit,  for  the  space  of  -»^-  weeks,  and  during  that  time 
there  incurred  great  expense,  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  —  dollars,  in  and  about  his  necessary  support  and  main- 
tainance,  to  wit,  at  [d&c.,  ventre,]  aforesaid. 

Third  Count. 

And  whereas,  also,  tlie  said  defendants,  before  the  committing  of  the  grievances 
hereinafler  next  mentioned,  were  the  owners  and  proprietors  of  a  certain  other 
stage-coach  by  them  the  said  defendants  used  and  employed  for  the  carriage 
and  conveyance  of  passengers,  at  and  for  certain  hire  and  reward  to  them  in 
that  behalf,  to  wit,  at  [&c.,  ventie^]  and  the  said  defendants  being  such  owners 
and  proprietors  of  the  said  last  mentioned  coach  as  aforesaid,  the  said  plaintiff 
heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at  [dbe.,  tfenue,]  afore- 
said, at  the  special  instance  and  request  of  the  sakl  defendants,  became  and 
was  a  passenger  by  die  said  last  mentioned  coach,  to  be  safely  and  aaeorely 
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and  conveyed  thereby  on  a  certaux  journey,  to  wit»  from  []&c.]  afore- 
said* to  [Ac.']  aforesaid,  for  certain  hire  and  reward  to  the  said  defendants  in 
that  behalf ;  uid  although  the  said  plaintiff  was  then  and  there  received  by  the 
said  defendants  as  such  passenger  by  the  said  last  mentioned  coach,  as  afore- 
said, to  be  carried  and  conveyed  thereby  as  aforesaid,  yet  the  said  defendants, 
not  regaiding  their  duty  in  (hat  behalf,  so  csurelessly,  negligendy,  unskillfully 
and  improperly  loaded,  drove,  managed  and  conducted  the  said  last  mentioned 
coach,  that  afbrwards,  and  whilst  the  said  last  mentioned  coach  was  proceeding 
with  the  said  plaintiff,  as  such  passenger  as  aforesaid,  on  the  said  journey,  from 
[&c.]  aforesaid,  to  [&C.3  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  to 
wit,  at  Qdbc.,  venue,]  aforesaid,  the  said  lyt  mentioned  coach  was,  by  and 
through  the  carelessness,  negligence  and  improper  conduct  of  the  said  defend- 
ants, overturned  and  thrown  down,  with  the  said  plaintiff  therein  as  aforesaid ; 
by  means  whereof  one  of  the  legs  of  the  said  plaintiff  became  and  was  frac- 
tured, bruised  and  broken,  and  the  said  plaintiff  was  otherwise  greatly  injured, 
wounded  and  cut,  insomuch  that  the  said  plaintiff  then  and  there  became  and 
was  sick,  sore,  lame  and  disordered  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  during  all  which  time  the  said  plaintiff  suffered  and  underwent 
great  pain,  and  was  hindered  and  prevented  from  carrying  on,  transacting  and 
proceeding  in  his  lawful  and  necessary  affairs  and  business  by  him  during  that 
time  to  he  performed  and  transacted,-  and  thereby  lost  and  waa  deprived  of 
divers  great  gains  and  profits,  which  had  been  accustomed  to  arise  and  accrue, 
and  whioh  otherwise  would  have  contitaed  to  arise  and  aeerae  to  the  said 
plaatiff  from  the  transacting'  and  carrying  on  of  the  same,  and  also,  by  means 
of  the  premises  last  aforesaid,  the  said  plaintiff  was  forced  and  oUiged  to,  and 
did  then  and  there  pay,  lay  out  and  expend,  divers  large  sums  of  money, 
amovnting  in  the  whole  to  the  sum  of  -— —  dollars,  in  and  about  the  curing  and 
endeavoring  to  cure  the  said  last  mentioned  fbctures,  bmises,  cuts  nod  wowids, 
to  wit,  at  [4bc.,  vmiie,]  aforesaid*    [Jldd  ether  cmmi9  as  the  case  may  sug- 


10,  Against  same  for  using  an  Improper  Carriage. 

For  that,  whereas,  all  proprietors  of  coaches  and  common  carriers,  and  others 
keeping  coaches  and  other  carriages,  fbr  the  purpose  of  carrying  and  conveying 
passengers  from  place  to  place,  for  hire,  are  bound  by  the  law  of  the  land,  to 
provide  and  maintain  good,  strong  and  able  carriages,  sufficient  and  proper  for 
the  purpose  aforesaid ;  and  whereas  the  said  defendants,  on  the  — -  day  of 
,  in  the  year  ,  at  the  county  aforesaid,  and  long  before,  were  proprie- 
tors of  a  certain  common  coach  or  carriage,  going  and  passing  from  A.  to  B.,  and 
so  back  again  from  B.  aforesaid,  to  A.  aforesaid,  for  the  carriage  of  passengers 
for  hire ;  yet  the  said  defendants  well  knowing  the  premises,  but  not  regarding 
tSieir  duty  in  that  behalf,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  neglected  to  provide  and  send  a  good,  strong  and  able 
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carriage,  fit  for  the  carriage  and  conyeyance  of  passengers  from  B.  aforesaid,  to 
A.  aforesaid,  and  did  then  and  there  send  a  certain  carriage  on  the  said  journey 
which  was  wholly  unfit  to  perform  the  same ;  by  means  whereof  the  said  car- 
riage afterwards,  to  wit,  on  the  day  and  year  aforesaid,  broke  down  and  over- 
turned on  the  road  leading  from  B.  aforesaid,  to  A.  aforesaid,  to  wit,  at  the 
county  aforesaid,  and  by  reason  thereof,  the  said  plaintiflT,  who  was  then  and 
there,  for  reasonable  hire  and  reward  to  the  defendants  in  that  behalf,  a  passen- 
ger on  the  outside  of  the  said  coach,  was  thrown  therefrom  upon  the  ground, 
and  was  thereby  greatly  bruised  and  hurt,  and  had  his  leg  broke  by  the  said 
fall,  and  suffered  and  underwent  great  pain,  and  was  wholly  disabled  from  fol- 
lowing and  doing  his  lawful  business  for  a  long  space  of  time,  to  wit,  for  the 
space  of  one  year,  and  was  obliged  tg  lay  out  and  expend,  and  did  lay  out  and 

expend  a  large  sum  of  money,  to  wit,  the  sum  of dollars,  in  order  lo 

have  his  leg  set  and  cured,  and  in  the  procuring  of  other  necessary  assistance 
and  attendance  during  the  said  time  of  his  illness  and  confinement,  to  wit,  at 
f&c.  See  1  Harris'  Ent.  316.  Perkins  the  employment  of  the  defendanti 
by  the  plcdrUiff  should  be  more  particularly  stated.  Add  count  as  in  prece- 
ding forms  accordingly.'] 


11.  For  Negligence  against  the  Owners  of  a  Steamboat, 

For  that,  whereas,  the  said  defendants,  before  and  at  Uie  time  of  committing 
the  grievances  next  hereinafter  mentioned,  were  owners  and  proprietors  of  a 
certain  steamboat,  moved  and  propelled  by  steam,  called  the  ,  by  them  used 
and  employed  in  carrying  and  conveying  passengers  and  goods,  wares  and 

merchandises,  on  the  waters  of  the  Ohio  river,  from to         ,  in  the  coanty 

of  ■  ,  and  to  divers  other  places  on  and  adjacent  to  the  said  river,  and  being 
such  owners  and  proprietors  of  the  said  steamboat,  the  said  defendants  on  [&c.], 

at ,  to  wit,  at  [&c.,  venue,']  received  into  the  said  steamboat,  Maria,  the 

wife,  and  Mary  Ann,  Janett,  Lydia  Maria,  Emeline,  and  Edward,  the  children 
and  servants  of  the  said  plaintiff,  as  passengers  therein,  from  — ~  aforesaid  to 
-^—  aforesaid,  for  certain  fare  and  reward,  and  by  reason  thereof,  it  was  the 
duty  of  the  said  defendants  carefully  to  have  conveyed  the  said  wife  and  chil- 
dren of  the  said  plaintiff  in  the  said  last  mentioned  steamboat,  from afore- 
said to  —  aforesaid ;  yet  the  said  defendants,  not  regarding  their  duty  in  this 
behalf,  conducted  themselves  so  carelessly,  negligently  and  unskilfully  in  this 
behalf,  that  by  and  tlirough  the  carelessness,  negligence,  unskilfulness  and  de- 
fault of  themselves  and  their  servants,  in  generating  the  steam  for  propelling 
the  said  steamboat,  and  in  managing,  regulating  and  securing  the  same,  and  for 
ijv:ant  of  due  care  and  attention  to  their  duty  in  that  behalf  af^rwards,  and 
whilst  the  said  last  mentioned  steamboat  was  carrying  and  conveying  the  wife 
and  children  aforesaid,  of  the  said  plaintiff,  as  aforesaid,  and  before  the  arrival 
ttiereof  at  —  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at ,  to 
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wit,  at  [&c.«  ventUj']  dvreru  large  quuitities  of  steam  escaped  from  the  boiler 
and  apparatus  wherein  the  same  was  generated,  connected  with  the  said  boat, 
and  drove  into  and  fell  upon  the  said  wife  and  children  of  the  said  plaintiff,  by 
means  whereof  the  said  wife  and  children  of  the  said  plaintiff  were  respec- 
tively greatly  hurt  and  injured,  burned  and  scalded,  and  thereby  then  and  there 
became  and  were  very  sick,  sore,  weak  and  distempered.  And  the  said  wife  of 
the  said  plaintiff,  and  the  said  Mary  Ann  and  Emeline,  have  each  remained  and 
continued  so  sick,  weak  and  distempered,  for  a  long  space  of  time,  to  wit,  from 
thenceforth  hitherto  at  ,  to  wit,  at  [&c.,  venire,]  aforesaid,  during  all  which 

last  mentioned  time  the  said  plaintiff  hath  lost  and  been  deprived  of  the  aid 
and  assistance  of  his  said  wife,  and  of  the  said  Mary  Ann  and  Emeline,  in  the 
management  of  his  domestic  affairs  and  business,  and  hath  been  forced  and 
obliged  to  lay  out  and  expend,  and  did  actually  lay  out  and  expend  divers  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum 
of  five  hundred  dollars,  in  and  about  the  attempting  the  cure  of  his  said  wife 
and  his  said  several  children,  and  the  procuring  necessary  medicines,  attendan- 
ces, means  of  cure  and  assistance  for  them,  during  their  said  several  sicknesses, 
weaknesses  and  disorders,  which  ensued  as  aforesaid  from  the  burning  and 
scalding,  hurts  and  injuries,  occasioned  by  the  escape  and  driving  of  the  said 
steam  into  and  upon  them  and  each  of  them  as  aforesaid ;  and  the  said  plaintiff 
was  thereby  prevented  from  pursuing  and  prosecuting  his  necessary  affairs  and 
business  for  a  long  space  of  time  thereafter,  to  wit,  for  the  space  of  six  weeks 
thence  next  ensuing,  and  was  otherwise  greatly  damnified  and  uijured,  to  wit, 
at  [&c.]  aforesaid. 


Drains:     See  "Water  and  Watercourses. 


>f 


Easements:     See  "Lights,"  "Water  and  Watercourses,"  "Ways." 


Sec.  VII.     ESCAPES,  (o) 

1.  Against  a  S/ieriff  for  an  Escape  on  Mesne  Process^  and  for  False 
Return  ;  and  for  not  Arresting  when  he  had  an  opportunity. 

For  that,  whereas,  one  J.  J.,  heretofore,  to  wit,  on  [4^c.,  the  date  of  the 
C£(pia«,]  at  [&c.]],''was  indebted  to  the  plaintiff  in  a  large  sum  of  money, 
exceeding  one  hundred  dollars,  to  wit,  the  sum  of  ^^  dollars,  {p)  upon  and 


(o)  Debt  doea  not  He  in  this  state  for  an  escape,  ed.  4  T.  R.  611;  S  Saund.  151  n.  1 ;  1  Samid.  38; 

Aft  to  ihe  damafnet  i««  6  Ohio  Rep.  13;  I  Wend.  3  Camp.  188.    The  subject  matter  of  the  debt 

116;  7  Johns.  189;  1  Johns.  tl6.  need  not  be  sUted.  Com.  Dig,  PI.  S,  P.  1  and  E. 

ip)  It  must  be  staled  and  proved  that  the  plain-  18;  and  see  form,  8  T.  R,  127;  1  Wila.  255. 
tiff  bad  a  cause  of  action  against  the  party  arrest- 
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in  lespeet  of  certain  causes  of  action,  before  tben  accrued  to  the  plaintiff 
against  the  said  J.  J. ;  and  the  said  J.  J.  being  so  indebted  to  the  plaintiff, 
for  the  recovery  of  his  said  debt,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, the  said  plainUff  sned  and  prosecuted  out  of  [the  Court  of  Common 
Pleaid,  or  aoy,  out  of  the  clerk's  office  of  the  Court  of  Common  Pleas]  of 
said  county,  a  certain  writ  of  capias  ad  respondendum,  directed  to  the  sheriff 
of  the  county  of  ■■  ■  aforesaid,  by  which  said  writ,  die  Btate  of  Ohio  com- 
manded die  said  sheriff  to  take  the  said  J«  J.,  if  he  should  be  found  in  his 
bailiwick,  «id  him  safely  keep,  so  that  he  mi^t  have  his  body  before  die 
Court  of  Common  Pleas  of  the  county  aforesaid,  at  the  court  house  in  said 
county,  on  the  first  day  of  their  then  next  term,  to  answer  to  the  said  A.  B.  in 
a  plea  of  [Aere  interi  the  action  named  in  the  imt,  and  the  damages,  or  ddft 
and  damages,']  and  that  the  said  sheriff  then  have  there  that  writ ;  which  said 
writ,  afterwards,  and  before  the  delivery  thereof  to  die  said  sheriff  of  said  coun- 
ty to  be  executed,  as  is  hereinafter  mentioned,  to  wit,  on  [teste  day  cftnrit^  at 
[^c],  was  duly  indoised  with  tlie  cause  of  action,  the  amount  sworn  to,  and 
for  bail  for  --^—  dollars,  [(9)  by  virtue  of  an  affidavit  made  and  filed  of 
record,]  according  to  the  form  of  the  statute  in  such  case  made  and  provided ; 
and  which  said  writ  so  indorsed,  *  aflerwards,  and  before  the  said  return  thereof, 
to  wit,  on  [&e.,  day  not  materiali\  in  the  year  aforesaid,  to  wit,  at  [dbc.],  was 
delivered  to  the  said  O.  D.,  who  then  and  from  thence,  until  and  at  and  afWr 
the  return  of  said  writ,  was  sheriff  of  the  county  aforesaid,  in  due  form  of  law 
to  be  executed ;  and  the  said  C.  D.  being  sheriff  of  die  coun^  aforesaid,  after- 
wards, and  before  the  return  of  the  said  last  mentioned  writ,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at  the  county  sforesaid,  took  and  arrested  the  said 
J.  by  his  body,  and  had  him  in  custody  there  for  the  cause  aforesaid.    Never- 

{q)  Theie  wordf  are  unnecessary  in  Engtaad  skaH  in  all  cases  bo  endorsed  on  the  ivrit,  4cc ,  if  the 

in  cases  where  as  in  this  State,  an  affidavit  to  au-  debt  be  £10  or  upwards ;  yet  in  a  declaration  dj^- 

thorise  the  capias  is  required*   10  B.  Sc  C.  SOS;  21  on  a  bail  bond  and  for  a  debt  above  £10,  it  was 

Eng^.  C.  L.  Rep.  Syl.  60.    Irregular  and  voidable  held  unnecessary,  in  a  declaration   upon  a  bail 

process  is  good  until  set  aside  on  motion  of  the  bond,  to  aver  that  the  writ,  on  which  the  defend* 

party  against  whom  it  issued ;  and,  in  general,  the  ant  was  arrested,  was  issued  on  an  affidavit  of 

irregularity  affords  no  justification  to  the  officer  debt,  or  endorsed  with  the  sum  sworn  to ;  16  En^. 

suffering  a  party  to  escape  who  is  arrested  there-  C.  L.  Rep.  413;  1  Burr.  390;  14  East  224. 
OB.  ICowen  309;  15  Johns.  Ifi2;  I  Wils.  266;       In  the  case  of  Wileoxon  t>.  Nightingale,  15  Eng. 

8  T.  R.  127;  13  Johns.  378, 629;  6  Johns.  89, 100;  C.  L  Rep.  67,  which  was  an  action  for  an  escape 

1  Wend.  106;  8  Wend.  646;  8  Mass.  79 ;  Wright,  on  mesne  process,  for  a  debt  above  £10,  it  was 

714 ;  2  Mass.  174;  6  Ohio  Rep.  144 ;  7  Ohio  Rep.  held  sufficient,  aotwithstandiii^  the  statute  above 

(Part  2)  133;  2  Saund.  101;  Id.  n.  2.    How  far  ir-  referred  to,  to  allege  that  the  writ  for  the  caption 

regularity  and  circnmstances,  which  show  that  the  of  the  escaper  was  **  duly  mailced  and  endorsed 

plaintiff  was  not  originally  entitled  lo  a  capias,  for  bail  for  — —  pounds ''  without  adding  liy  vir- 

may  mitigate  damages  for  an  escape,  is  another  tue  of  an  affidavit  made  and  filed  of  record, " 

question.  Park  J.  remarking,  "the  objection  is  most  fiivo- 

The  analogy  between  a  declaration  for  an  es-^  kws,  and  if  it  coold  pievail  would  be  diagraeeliil 

cape  and  upon  a  bail  bond  is  obvious.    It  is  set-  to  the  law.'' 

tied  in  England  that  although  a  statute  positively       If  the  averment  of  the  making  and  filing  of  the 

requires  an  affidavit  of  the  cause  of  action  and  afiMavit  is  made,  it  must  be  proved, 
that  the  sum  for  which  the  defendant  is  arrested 
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theless,  the  said  C.  D.  not  regarding  the  duty  of  his  said  office  of  sheriff  of  the 
coonty  aforesaid,  but  wrongfully  and  injuriously  contriving  and  intending  to 
deceive  the  plaintiff,  and  also  to  hinder  the  proceedings  of  the  plaintiff  in  his 
suit  against  the  said  J.,  and  to  deprive  him  of  his  remedy,  for  the  recovery  of 
the  money  due  and  owing  to  him  the  plaintiff  from  the  said  J.  as  aforesaid, 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  (tlie  plaintiff  not 
being  paid  or  satisfied  the  s!iid  money  so  due  and  owing  to  him  as  aforesaid,) 
without  the  license  and  against  the  will  of  the  plaintiff,  and  without  any  legal 
authority  whatsoever,  voluntarily,  and  wrongfully  and  injuriously  permitted 
and  suffered  the  said  J.,  being  in  his  custody  as  aforesaid,  to  escape  out  of  the 
said  custody,  and  to  go  at  large  whither  he  would,  to  wit,  at  the  county  afore- 
said, and  the  said  C.  D.,  so  being  sheriff  as  aforesaid,  at  the  return  of  said 
writ,  falsely  and  deceitfully  returned  on  the  said  writ  to  the  court,  that  the  said 
J.  was  not  to  be  found  in  his  bailiwick,  and  the  said  J.  did  not,  at  the  return  of  the 
said  writ,  or  at  any  other  time,  appear  in  the  said  court,  to  answer  to  the  plain* 
tiff  in  the  plea  aforesaid,  by  reason  whereof  the  plaintiff  was  and  is  deprived  of 
the  means  of  the  recovery  of  the  said  sum  of  money,  so  due  and  owing  to  him 
as  aforesaid,  and  has  wholly  lost  the  same,  to  wit,  at  the  county  aforesaid. 

Second  Count. 

And  whereas,  also,  the  said  J.,  before  and  at  the  time  of  the  suing  out  and 
delivery  of  the  writ,  hereinafter  mentioned,  to  the  said  C.  D.,  being  sheriff  as 
aforesaid,  at  the  county  aforesaid,  was,  and  still  is,  indebted  to  the  said  plaintiff 

in  another  large  sum  of  money,  to  wit,  in  another  sum  of dollars,  Q&c. — 

Proceed  as  in  the  first  count  to  the  asterisk,  and  then  as  follows .']  afterwards, 
and  before  the  return  thereof,  to  wit,  on  the  day  and  year,  and  at  the  county 
aforesaid,  was  delivered  by  the  said  plaintiff  to  the  said  G.  D.,  who  then,  and 
continually  from  thence  until  and  at  and  after  the  return  of  the  said  last  men- 
tioned writ,  wa9  sheriff  of  the  county  aforesaid,  to  be  executed ;  and  the  said 
C.  D.,  so  being  sheriff  of  the  county  aforesaid,  afterwards,  and  before  the  return 
of  the  said  last  mentioned  writ,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
at  the  county  aforesaid,  had  notice  and  information  of  the  said  J.  being  within 
his  said  bailiwick,  and  had  the  said  J.  in  his  view  and  presence  within  his  said 
bailiwick,  so  that  he  the  said  C.  D.,  so  being  sheriff  as  aforesaid,  if  ho  had  been 
minded  or  desirous  so  to  do,  could  and  might  then  and  there  have  taken  and 
arrested  the  said  J.  by  his  body,  by  virtue  of  the  said  last  mentioned  writ. 
Nevertheless,  the  said  C.  D.,  so  being  sheriff  as  aforesaid,  not  regarding,  but 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff,  and  also,  to 
hinder  the  proceedings  of  the  said  plaintiff  in  his  suit  against  the  said  J.,  and 
to  deprive  him  of  his  remedy  for  the  recovery  of  the  said  sum  of  money,  so  due 
and  owing  from  him  the  said  J.  to  the  said  plaintiff,  as  last  aforesaid,  did  not 
take  or  arrest  the  said  J.  by  his  body,  according  to  the  duty  of  his  said  office, 
and  the  exigency  of  the  said  last  mentioned  writ,  as  he  ought  to  have  done,  but 
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the  said  C.  D.  wilfully  neglected  the  execution  of  the  said  last  mentioned  writ,  and 
the  said  C.  D.,  so  being  sheriff  as  aforesaid,  falsely  and  deceitfully  returned  on 
the  said  last  mentioned  writ  to  the  said  court,  that  the  said  J.  was  not  found 
in  his  bailiwick,  to  the  great  injury  and  damage  of  the  said  plaintiff;  and  the 
.  said  J.  did  not  appear  in  tlie  said  court,  to  wit,  at  the  county  aforesaid,  at  the 
return  of  the  said  last  mentioned  writ,  or  at  any  other  time,  to  answer  to  the 
said  plaintiff  in  the  plea  last  aforesaid,  by  reason  whereof  the  said  plaintiff  was 
and  is  deprived  of  the  means  of  tlie  recovery  of  the  said  last  mentioned  sum  of 
money,  so  due  and  owing  to  him  as  last  aforesaid,  and  has  wholly  lost  the 
same,  to  wit,  at  the  county  aforesaid ;  to  the  damage  of  the  plaintiff  of 
dollars ;  and  therefore  he  sues,  &c. 


3.  Against  a  Sheriffs  far  an  Escape  on  Final  Process,  (q) 

For  that,  whereas,  the  plaintiff  heretofore,  to  wit,  at  the term  [&c.]  of  the 

Court  of  Common  Pleas  within  and  for  said  county  of ,  by  the  considera- 
tion and  judgment  of  the  same  court,  recovered  against  one£.  F.,  the  sum  of 
— —  dollars,  which,  in  and  by  the  said  court,  was  then  and  there  adjudged  to 
the  plaintiff  [for  his  damages,  dbc,  setting  forth  the  judgment^  as  in  preceding 
formSy  ante,  p.  378  to  381,]  whereof  the  said  E.  F.  was  convicted.  And  the 
plaintiff  further  saith,  that  he  the  said  plaintiff,  for  having  execution  of  the  said 
judgment,  afterwards,  to  wit,  on  [Sic,  teste  of  writ,"]  sued  and  prosecuted  out 
of  the  said  court,  a  certain  writ,  called  a  [capias  ad  satisfaciendum,  or  a  testa- 
tum capias  ad  satisfaciendum,  according  to  the  fact,"]  upon  the  said  judgment 
against  the  said  E.  F.,  directed  to  the  sheriff  of  said  '  county,  by  which 
said  writ  the  State  of  Ohio  commanded  the  said  sheriff  that  he  should  take  the 
said  E.  F.,  if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that 
the  said  sheriff  might  have  his  body  before  the  Court  of  Common  Pleas  within 

and  for  the  said  county  of ,  on  the  first  day  of  their  then  next  term,  to 

satisfy  the  said  plaintiff  for  [&c.,  reciting  the  writ],  and  that  the  said  sheriff 
ishould  have  there  that  writ ;  which  said  writ  aHterwards,  and  before  the  delivery 
tliereof  to  the  said  sheriff,  to  be  executed  as  is  hereinafter  mentioned,  to  wit, 
on  [&cJ]  at  [&e,,  venue,]  was  duly  indorsed  with  the  exact  amount  of  the  debt, 
damages  and  costs,  for  which  said  judgment  was  entered,  Slc,  to  wit,  [as  an 

the  writ,'] dollars.     And  which  said  writ  so  indorsed  as  aforesaid*,  after^ 

wards,  and  before  the  said  return  thereof,  to  wit,  on  [^.,  exact  day  not  ma- 
terial, {venue,y]  was  delivered  to  the  said  defendant,  who  then  and  from  thence- 
forth, until  and  at  and  after  the  return  of  the  said  writ,  was  sheriff  of 

county  aforesaid,  to  be  executed  in  due  form  of  law ;  by  virtue  of  which  said 
writ  the  said  defendant,  so  being  sheriff  as  aforesaid,  afterwards,  and  before  the 
said  return  of  the  said  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  and  within 
the  bailiwick  of  the  said  sheriff,  to  wit,  at  [&c.,  venue,]  aforesaid,  took  and  arrest- 
ed the  said  E.  F.  by  his  body,  and  then  and  there  by  virtue  of  the  said  writ  and  of 


iq)  See  note  supra,  and  ante,  3G8  to  371. 
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the  said  indoneixient,  so  made  thereon  as  aforesaid,  had  and  detained  him  in  his 
custody,  in  execution  for  the  said  sum  of  money,  so  indorsed  on  and  stated  in 
the  said  writ  as  aforesaid,  and  kept  and  detained  him  in  his  custody,  from  thence 
until  the  said  defendant,  so  being  sheriff  as  aforesaid,  afterwards,  to  .wit,  on  the 
day  and  year  last  aforesaid,  at  [dbc.,'  ventte,]  aforesaid,  without  the  leave  and 
license,  or  against  the  will  of  the  said  plaintiff,  wrongfully  suffered  and  per* 
mitted  the  said  E.  F.  to  escape  and  go  at  large,  wheresoever  he  would,  out  of 
the  custody  of  the  said  defendant,  he  the  said  defendant  so  then  being  sheriff 
as  aforesaid ;  and  the  said  sum  of  money,  so  indorsed  on  and  stated  in  the  said 
writ  as  aforesaid,  being  then  and  still  wholly  unpaid  and  unsatisfied  to  the  said 
plaintiff,  to  wit,  at  [&c.]  aforesaid ,  by  reason  whereof,  [dbc,  conclude  as  in 
preceding  form;  add  count  a$  directed^  ante^  371.] 


False  Represektations  :    See  **  Frauds." 

Sec.  YIII.    fences. 

1.  For  not  Rspairing  Partition  Fence  whereby  Cattle  Escaped  and  toere 
Injured^  and  Defendanfs  Cattle  Escaped  into  Plaintiffs  Close^  ifc. 

For  that,  whereas,  the  said  plaintiff  heretofore,  to  wit,  on  [^c],  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  lawfully  posaeasedt  and  in  the 

occupation  of  a  certain  close,  situate  and  being  in  the  township  of ^  in  tlie 

county  of  — —  aforesaid.  And  the  said  defendant,  during  the  time  aforesaid, 
was,  and  still  is,  possessed  of^  and  in  the  occupation  of  a  certain  other  close, 
situate  and  being  in  the  township  and  county  aforesaid,  and  contiguous  and 
next  adjoining  to  the  said  close  of  the  said  plaintiff.  And  the  said  defendant  by 
reason  of  the  possession  of  his  said  close,  with  the  appurtenances,  during  all 
the  time  aforesaid,  of  right  ought  (r)  to  have  repaired  and  amended,  and  still 
of  right  ought  to  repair  and  amend,  a  certain  fence,  between  the  said  close  of 
the  said  plaintiff  and  the  said  close  of  the  said  defendant  as  often  as  occasion 
hath  required,  to  prevent  cattle,  lawfully  feeding  and  depasturing,  or  being  in 
those  respective  closes,  from  erring  or  escaping  from  and  out  of  the  one  into  the 
other  of  the  said  closes,  through  the  defects  and  insufficiencies  of  the  said  fence, 
and  doing  damage  in  those  respective  closes.  Yet  the  said  defendant,  well 
knowing  the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending 
to  injure  and  aggrieve  the  said  plaintiff  in  that  behalf,  whilst  the  said  plaintiff 

(r)  This  is  sow  determined  to  be  a  saffieient  318;  2  Hen.  BU.8S0;  It  Mod.  168.    DeHdt  repa- 

alegetioo  of  the  defendant's  liability  to  repair.    1  rttre  is  sufficient,  without  showin|^  how  the  defend- 

Balk.  335;  1  Ventr.  S64;  2  Ld.  Raym.  801;  3  T.  R  aat  is  liable;  3  T.  R.  766;  Cro.  Jae.  665;  1  Salk. 

766.    It  is  not  necessary  to  introdoce  the  word  395,  360;  2  Saand.  114,  a,  b,  c;  1  Price,  27.    It 

'  tenants,"  unless  the  defendant  be  owner  as  well  seems  sufficient  although  the  defendant  was  bound 

as  occupier  of  the  soil,  as  it  is  only  in  the  latter  to  repair  by  agreement;  see  13  £ng.  C.  L.  Rep. 

capacity  that  a  mere  lessee  can  be  siied>  4  T.  R.  Idl.    See  mU  p.  98, 99. 
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and  defendant  were  so  respectively  possessed  of  their  said  respective  closes, 
with  the  said  appurtenances  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid, 
and  on  divers  other  days  and  times  between  that  day  and  the  day  of  commence- 
ment of  this  suit,  to  wit,  at  [&c.]]  aforesaid,  wrongfully  and  unjustly  suffered 
and  permitted  the  said  fence  between  the  said  close  of  the  said  plaintiff,  and 
the  said  close  of  the  said  defendaent,  to  be  and  continue,  and  the  same  then 
was  ruinous,  prostrate,  fallen  down,  out  of  repair,  and  in  great  decay,  for  want 
of  needful  and  necessary  repairing  and  amending  of  the  same,  whereby  divers 

cattle,  to  wit, horses, cows, sheep,  [Ac],  of  the  said  plaintiff, 

lawfully  feeding  and  depasturing  in  the  said  close,  piece  or  parcel  of  land  of 
the  said  plaintiff,  on  the  several  days  and  times  aforesaid,  went,  erred,  and 
escaped  from  and  out  of  the  same,  through  the  said  defects  and  insufficiencies 
of  the  said  fence,  into  the  said  close  of  the  said  defendant,  and  were  then  and 
there  driven  about  and  hunted  in  the  said  close  of  the  said  defendant.  And 
thereby  one  of  the  said  catde,  to  wit,  a  certain  cow  of  the  said  plaintiff,  tlien 
and  there  prematurely  calved,  and  became  and  was  greatly  injured  and  damaged. 
And  the  said  plaintiff  was  forced  and  obliged  to  lay  out  and  expend  a  large  sum 
of  money,  to  wit,  the  sum  of  «—>  dollars,  in  and  about  the  endeavoring  to  core 
his  said  cow,  and  also  by  reason  of  the  said  defects  and  insufficiencies  of  the 
said  fence,  on  the  several  days  and  times  aforesaid,  divers  other  cattle,  as  well 
of  the  said  defendant  as  of  divers  other  persons,  feeding  and  depasturing,  and 
being  in  the  said  close  of  the  said  defendant,  on  the  several  days  and  times 
aforesaid,  through  the  said  defects  and  insufficiencies  of  the  said  fence,  erred 
and  escaped  out  of  the  said  close  of  the  said  defendant,  into  the  said  close  of 
the  said  plaintiff,  and  ate  up,  trod  down,  trampled  upon,  consumed,  and  spoiled, 
other  the  grass  and  herbage  of  the  said  close  then  and  there  growing  and  being 
of  great  value,  to  wit,  of  the  value  of  — -  dollars.     To  the  damage,  [Sic."] 


Fixtures  :    See  "  Landlord  and  Tenant,"  "  Reversion." 


Foundations  OF  Houses  :     See  *<  Nuisances." 

Sec.  IX.     FRAUD,     {^nte  19,  20.) 

1.  Upon  a  Warranty.  (/) 

For  that,  whereas,  the  plaintiff,  on  [jSici]  at  [[&c.3»  at  the  request  of  the 
defendant,  bargained  with  the  defendant  to  buy  of  him  a  certain  [liorse,]  at  and 
for  a  certain  price,  to  wit,  '  dollars,  and  the  defendant  by  then  and  there 
falsely  and  fraudulently  warranting  the  said  [horse]  to  be  sound,  then  and  there 
sold  the  same  to  the  plaintiff  for  the  said  sum  of  money,  which  the  plaintiff 

(/)  See  M/e,  339, 340,  notes }  19, 20. 
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then  and  there  paid  to  the  defendant ;  whereas*  in  fact,  the  said  [horse]  was, 
at  the  time  of  the  said  sale  and  warrantyr^^^otiitd;  and  the  plaintiff  avers  that, 
hy  means  of  the  premises,  the  defendant  then  and  there  falsely  and  fraudulently. 
deceived  the  plaintiff  on  the  sale  of  the  said  [horse]  as  aforesaid,  aud  thereby 
the  said  [horse]  became,  [&c.  conclude  as  in  Form  1,  ante^p.  339« 

Second  Count. 

And  whereas,  also,  the  said  plaintiff,  heretofore,  to  wit,  on  tlie  day  and  year 
aforesaid,  at  [&c.,  venue,]  aforesaid,  bargained  with  the  said  defendant  to  buy  of 
the  said  defendant  a  certain  other  [horse,]  and  the  said  defendant,  by  then  and 
there  falsely  warranting  the  said  last  mentioned  [horse]  to  be  sound,  falsely 
and  fraudulently  induced  the  said  plaintiff  then  and  there  to  buy,  and  the  said 
plaintiff  did  then  and  there  buy  of  the  said  defendant,  the  said  last  mentioned 
[horse,]  for  a  certain  other  large  sum  of  money,  to  wit,  the  sum  of  ■  dol- 
lars, whereas  in  truth  and  in  fact  the  said  last  mentioned  [horse,]  at 
the  time  of  the  said  last  mentioned  warranty  and  sale,  was  not  sound, 
but  then  was,  and  thence  hitherto  hath  been,  and  still  is,  unsound,  and 
of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at  [(Slc.^  venue,']  aforesaid.  And 
so  the  said  plaintiff  saith,  that  the  said  defendant  falsely  and  fraudulently  de- 
ceived the  said  plaintiff  on  the  sale  of  the  said  last  mentioned  horse  as  afore- 
said, to  wit,  at  [&c.]  aforesaid.     To  the  damagd  [&c.] 


2.  For  using  fraudulent  means  to  prevent  the  Plaintiff^  from  discov- 
ering the  Unsoundness  of  a  Horse  sold  *  by  the  Defendant  to  tlie 
Plaintiff, 

For  that,  whereas,  heretofore,  and  before  the  committing  of  the  grievance  by 
the  defendant  hereinafter  mentioned,  to  wit,  on  [^c]  at  [&c.],  the  defendant 
was  possessed  of  a  certain  horse,  and  which  said  horse,  before  and  at  the  time 
of  the  sale  thereof  to  the  plaintiff  hereinafter  mentioned,  had  contracted  a  cer- 
tain malady  and  unsoundness,  rendering  the  said  horse  of  no  use  or  value,  to 
wit,  the  glanders,  and  which  the  defendant  then  and  there  well  knew ;  yet  tlie 
defendant  contriving  and  intending  to  injure  and  defraud  the  plaintiff  in  this  behalf, 
by  then  and  there  falsely,  fraudulently  and  deceitfully  using  certain  false  and  fraud- 
ulent arts  and  contrivances,  and  applications  to  make  the  said  horse  appear  to  be  a 
sound  horse  and  not  glandered,  and  by  suppressing  the  appearance  of  the  said 
glanders,  then  and  there  sold  the  said  horse,  so  being  unsound  and  glandered 
as  aforesaid,  to  the  plaintiff.  And  the  plaintiff,  not  knowing  that  the  said  horse 
was  so  unsound  and  glandered,  was  thereby  induced  to  buy,  and  then  and  there 
bought  the  said  horse  of  the  defendant,  and  then  and  there  paid  to  him  a  large 
sum,  to  wit,-  ^^  dollars,  as  and  for  the  price  and  value  of  the  said  horse, 
whereas  in  truth  and  in  fact  the  said  horse,  at  the  time  of  the  said  sale  as  afore- 
said, was  unsound  and  glandered,  and  of  no  use  or  value  whatever,  and  aftar^ 
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wards,  to  wit,  on  [&c.3  at  [^.3*  died  of  the  unsoundness  and  glanders  afore- 
said; whereby  [^c,  as  in  Form  1,  ante,  839.3     To  the  plaintiff's  damage  of 
■    dollars,  and  thereupon  he  brings  his  suit,  ^. 


3.  For  Deceit  in  selling  a  Picture  as  painted  by  a  particular  Master^ 

which  was  not. 

For  that,  whereas,  heretofore,  to  wit,  on  [S^.]  at  [&c.],  the  plaintiff,  at  the 
request  of  the  defendant,  bargained  with  the  defendant  to  buy  of  him  a  certain 
picture,  as  and  for  a  certain  picture  painted  by  a  certain  master  in  painting,  to 

wit, ,  at  and  for  a  large  price  or  sum  of  money ^  to  wit,  the  sum  of 

dollars,  and  the  defendant  by  then  and  there  falsely  and  fraudulently  warranting 
the  said  picture  to  be  a  picture  painted  by  the  said  master,  then  and  there  sold 
the  said  picture  to  the  plaintiff  for  the  said  sum  of  money  then  and  there  paid 
by  the  plaintiff  to  the  defendant :  whereas  the  said  picture  in  truth  and  in  fact 
was  not  a  picture  painted  by  the  said  master,  all  which  premises  the  defendant 
then  and  there  well  knew.  And  the  plaintiff  in  fact  saith,  that  the  defendant 
by  means  of  the  premises,  on  the  day  and  year  aforesaid,  at  [[&c.],  falsely  and 
fraudulently  deceived  him,  the  plaintiff,  on  the  sale  of  the  said  picture  as  afore- 
said ;  and  the  plaintiff  avers  that  the  said  picture  was  of  much  less  value  than 
it  would  have  been  if  painted  by  the  said  master,  and  the  said  picture  thereby 
became  of  little  use  or  value  to  the  plaintiff,  and  thereby  the  plaintiff  hath  lost 
all  the  benefit  and  advantage  which  he  might  and  w^ould  have  derived  from  the 
money  paid  by  him  to  the  defendant  for  the  said  picture,  to  wit,  at  [^c.^  To 
the  damage,  [&c.]] 


4.  For  selling  Goods  as  of  one  quality^  which  were  of  another. 

For  that,  whereas,  the  plaintiffs,  copartners,  trading  under  the  firm  of 

heretofore,  to  wit,  on  the day  of  — ,  in  the  year  — ,  at  the  county  aforesaid, 

at  the  special  instance  and  request  of  the  defendant,  bargained  with  the  defendant 

to  buy  of  him  a  quantity  of  oil ;  that  is  to  say, casks,  containing  «-~  gallons, 

at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  of  — -  dollars ; 
and  Uie  defendant,  by  then  and  there  falsely  and  fraudulently  representing  the 
said  oil  to  be  of  the  quality  of  the  best  winter  pressed  spermaceti  oil,  then  and 
there  sold  and  delivered  the  said  oil  to  the  plaintiffs,  at  and  for  the  snm  of 
money  aforesaid,  which  was  then  and  there  paid  by  the  plaintiffs  to  the  defend- 
ant, for  the  same ;  whereas  ii)  truth  and  in  fact  the  said  oil  was  not  the  best 
winter  pressed  spermaceti  oil,  as  represented  by  the  defendant,  but  of  a  greatly 
inferior  quality,  which  he,  the  defendant,  well  knew  at  the  time  of  the  sale  and 
delivery  thereof  as  aforesaid ;  and  the  plaintiffs  in  fact  say,  diat  the  defendant, 
by  means  of  the  premises,  on  the  day  and  year  aforesaid,  at  the  county  afore- 
said, falsely  and  fraudulently  deceived  them,  the  plaintiffs,  in  the  sale  of  the 
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said  oil,  and  thereby  the  said  oil  became  of  no  use  or  valae  to  the  plaintiffs,  to 
wit,  at  the  county  aforesaid. 

Second  Count 

And  whereas,  also,  the  plaintiBTs  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  bargained  with  the  defendant,  to  buy  of  him 

a  certain  other  quantity  of  oil,  to  wit^ casks,  containing gallons ;  and 

the  defendant,  by  then  and  there  falsely  warranting  the  said  last  mentioned  oil 
to  be  best  winter  pressed  spermaceti  oil,  falsely  and  fraudulently  induced  the 
plaintiffs  then  and  there  to  buy  of  him,  the  defendant,  the  said  last  mentioned 
oil,  for  a  certain  other  large  price  or  sum  of  money,  to  be  paid  by  the  plaintiffs 
to  the  defendant,  whereas,  in  truth  and  in  fact,  the  said  last  mentioned  oil,  at 
the  time  of  the  said  last  mentioned  warranty  and  sale,  was  not  the  best  winter 
pressed  spermaceti  oil,  but  was  of  a  greatly  inferior  quality,  and  of  no  use  or 
value  to  the  plaintiffs,  to  wit,  at  the  county  aforesaid,  all  which  the  defendant 
then  and  there  well  knew.     2  Harr.  ^  GUlt  495. 


5.  For  selling  Liquors  by  short  measure,  {s) 

For  that,  whereas,  the  said  defendant,  heretofore,  to  wit,  on  the  — —  day  of 
',  in  the  year  — ,  at  the  county  aforesaid,  falsely  and  fraudulently 


■deceived  the  said  plaintiff  by  then  and  there  selling  him,  the  said  plaintiff,  a 

certain  quantity  of  liquor,  called ,  as  and  for  the  quantity  of  »  gallons, 

and  by  then  and  there  falsely  representing  the  same  to  be  and  contain  in  itself 
that  quantity,  when  in  truth  and  in  fact  the  said  quantity  of  liquor  so  sold  as 
aforesaid,  at  the  time  of  the  said  sale  and  representation,  was  not,  nor  did  the 
same  contain  in  itself,  the  said  quantity  of  — —  gallons,  but  a  much  less  quan- 
tity, to  wit,  tlie  quantity  of  — — -  gallons,  and  no  more,  as  he  the  said  defendant 
well  knew,  to  wit,  at  the  county  aforesaid,  to  the  damage  of  the  said  plaintiff 

in  the  sum  of dollars,  and  therefore  he  brings  his  suit,  &c.     [^dd  count 

averring  price,  ^c,  as  in  next  form."] 


6.  For  Deceitfully  Selling  a  Smaller  Quantity  of  Coals  than  Pretended, 

For  that,  whereas,  before  tlie  committing  of  the  grievance  by  the  said  defend- 
tot  hereinaAer  next  mentioned,  to  wit,  on  [&c.]  at  [&C.3,  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  bargained  for,  and  agreed  to 
buy  of  the  said  defendant,  and  the  said  defendant  then  and  there  sold  to  the 
said  plaintiff,  a  large  quantity,  to  wit,  [two  thousand  bushels  of  coals,]  at  and 
for  a  certain  price  or  sum  of  money,  to  wit,  at  and  after  the  rate  or  price  of  ^^ 
for  each  and  every  bushel  thereof;  and  the  said  defendant  afterwards,  to  wit, 

(«)  9  Went.  365. 
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on  the  day  and  year  aforesaid,  at  [[&c.]]  aforesaid,  fraodulently  and  deceitfully 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf, 
did  fraudulently  and  deceitfully  deliver  to  the  said  plaintiff  a  certain  quantity 
of  coals,  as  and  for  the  said  quantity  of  coals  so  bargained  for  and  sold  to  the 
said  plaintiff  as  aforesaid,  whereas,  in  truth  and  in  fact,  the  said  coals  so  deliv- 
ered to  the  said  plaintiff  by  the  said  defendant  as  aforesaid,  at  the  time  of  the 
delivery  thereof  as  aforesaid,  were  deficient  in  the  full  quantity  which  they 
ought  to  have  contained,  and  wanted  of  the  said  quantity  which  they  ought  to 
have  contained,  divers,  to  wit,  twenty  bushels  of  coals,  as  the  said  defendant 
then  and  there  well  knew ;  and  so  the  said  plaintiff  saith,  that  the  said  defend- 
ant falsely  and  fraudulently  deceived  and  defrauded  the  said  plaintiff  in  the  said 
sale,  and  thereby  he  the  said  plaintiff  lost,  and  was  deprived  of  all  the  benefit 
and  advantage  which  he  might  and  would  otherwise  have  derived  and  acquired 
from  the  said  sale,  and  hath  been,  and  is,  by  means  of  the  premises,  otherwise 
greatly  injured  and  damnified,  to  wit,  at  [&^»]  aforesaid. 

Second  Count, 

And,  whereas,  also,  the  said  plaintiff  aAerwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  ISlcJ]  aforesaid,  at  the  like  special  instance  and  request  of  the  said 
defendant,  bargained  with  the  said  defendant  to  buy  of  the  said  defendant,  a 
certain  other  large  quantity  of  coals,  [zb  and  for  thirty  sacks  of  coals,]]  at  and 
for  a  reasonable  price  to  be  therefore  paid  for  the  same ;  and  the  said  defendant 
then  and  there,  well  knowing  the  said  last^mentioned  quantity  of  coals  to  be  a 
less  quantity  of  coals  than  [thirty  sacks  of  coals]  so  agreed  to  be  bought  by 
the  said  plaintiff  as  last  aforesaid,  to  wit,  that  the  same  only  contained  [twenty- 
four  sacks  of  coals,]  then  and  there  sold  and  delivered  the  said  quantity  of  coals 
to  the  said  plaintiff  as  and  for  the  said  quantity  of  [thirty  sacks  of  coals,]  and 
thereby  falsely  and  fraudulently  deceived  and  defrauded  the  said  plaintiff,  to 
wit,  at  [&c.]  aforesaid. 

Third  Count,  (/) 

And,  whereas,  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at  [&c.] 
aforesaid,  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defend- 
ant, bargained  for  and  agreed  to  buy  of  the  said  defendant,  and  the  said  defend- 
ant then  and  there  sold  to  the  said  plaintiff,  a  large  quantity,  to  wit,  [two 
thousand  bushels  of  coals,]  at  and  for  a  certain  price  then  and  there  agreed 
upon,  to  be  delivered  by  the  said  defendant  to  the  said  plaintiff  on  certain  prem- 
ises of  the  said  plaintiff,  situate  at  —  in  the  county  aforesaud,  within  a  reas- 
onable time  then  next  following^  and  although  the  said  plaintiff  hath  always 
been  ready  and  willing  to  pay  for  the  said  last-mentioned  coals  according  to  the 


{t)   This  rooDt  i>  rreqoently  adopted,  but  nm-    lit  for  ooDAsmaDce,  and  if  so,  the  mUJoiiider  wouM 
He  it  is  rather  the  subject  of  an  action  of  assump-    be  fatal. 
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terms  of  the  bM  last  mentioned  sale ;  and  although  a  reasonable  time  for  the 
delivery  of  the  said  last  mentioned  coals  hath  long  since  elapsed,  whereof  the 
said  defendant  hath  always  had  notice,  to  wit,  at  [&cJ]  a(presald ;  yet  the  said 
defendant,  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in 
this  behalf,  hath  not,  although  he  was  afterwards,  to  wit,  on  [^c.^  aforesaid,  at 
[^•3  aforesaid,  requested  by  the  said  plaintiff  so  to  do,  as  yet  delivered  the 
said  last  mentioned  quantity  of  coals  as  aforesaid,  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do,  and  on  the  contrary  thereof,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  —  to  wit,  at  [&c.]  aforesaid,  fraudulently 
and  deceitfully  offered  and  endeavored  to  deliver  to  the  said  plaintiff  a  much 
less  quantity  of  coals  than  the  said  coals  so  bargained  for  as  last  aforesaid,  to 
wit,  [twenty-four  sacks  of  coals,]  as  and  for  the  same  quantity  of  coals  so 
bargained  for  as  last  aforesaid,  to  wit,  at  C&c]  aforesaid.— [t^no/A^  catmi  in 
troverJ] 


7.  By  the  Purchaser  of  a  Lease  and  Fixtures^  for  a  Fraudulent  Misrep^ 
resentation  by  the  Vendor^  that  the  latter  were  his  Property^  whereas 
they  belonged  to  the  Landlord^  who  claimed  and  took  them  at  the  end  of 
the  Lease. 

For  that,  whereas,  before  and  at  the  time  of  the  committing  the  grievance  by 
the  defendant  as  hereinafter  mentioned,  the  defendant  was  possessed  of  a  certain 
messuage  under  and  by  virtue  of  a  certain  lease  thereof,  for  a  certain  term  of 
years  therein  to  come  and  unexpired,  to  wit,  at  [&c.]  ;  and  the  defendant  was 
also  possessed  of  certain  fixtures,  chattels  and  effects  then  and  there  being  in 
and  upon  the  said  messuage  with  the  appurtenants ;  and  the  defendant  then 
represented  to  the  plaintiff,  that  he  was  entitled  to  sell  and  dispose  of  the  fix- 
tures and  articles  hereinafter  mentioned  and  set  forth,  then  being  in  and  upon 
the  said  messuage  with  the  appurtenants,  and  the  defendant  being  desirous  of 
disposing  of  all  his  interest  in  the  said  messuage,  and  of  his  interest  therein  and 
in  the  said  term,  on  Q^c],  at  [&c.],  wrongfully  contriving  and  intending  to 
deceive,  defraud  and  injure  the  plaintiff  in  this  behalf,  then  and  there  falsely, 
fraudulently  and  deceitfully  represented  and  asserted  to  the  plaintiff,  that  the 
fixtures  and  things  hereinafter  mentioned,  then  being  in  and  upon  the  said  mes- 
suage, to  wit,  [&c.,  set  them  ou/,]  and  being  of  great  value,  to  wit,  of  the  value 
of  ^^  dollars,  were  the  property  of  the  defendant,  and  that  he  was  entitled  to 
sell  and  dispose  of  the  said  lease  of  the  said  messuage  with  tlie  appurtenants, 
and  also,  of  the  said  fixtures  and  articles  hereinbefore  mentioned  to  the  plaintiff; 
whereupon  heretofore,  to  wit,  on  [dtc.]  aforesaid,  at  [^c],  the  plaintiff,  con- 
fiding in  tlie  said  representations  of  the  defendant,  at  the  request  of  the  defend- 
ant, bargained  with  him  to  buy  of  him  the  defendant's  interest  in  the  said  un- 
expired term  of  tlie  said  lease  of  the  said  messuage  with  the  appurtenants, 
together  with  certain  fixtures  and  effects  therein,  and  also,  the  fixtures  and 
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articles  hereinbefore  particularly  mentionedy  at  and  for  a  certain  sum  of  money, 
to  wit,  ^^  dollars,  then  and  there  agreed  upon  between  the  plaintiff  and  the 
defendant,  and  the  plaintiff  then  and  there  paid  the  said  sum  to  the  defendant 
for  the  same ;  whereas  in  truth  and  in  fact  the  fixtures  and  articles  hereinbefore 
in  that  behalf  particularly  described,  were  not  the  property  of  the  defendant  nor 
was  he  entided  to  sell  and  dispose  of  the  same  to  the  plaintiff,  as  the  defendant 
at  the  time  of  his  making  his  said  false  and  deceitful  representations  well  knew ; 
and  the  plaintiff  saith,  that  the  defendant,  by  means  of  the  premises^  on  the  day 
and  year  aforesaid,  at  Q&c.3»  falsely  and  fraudulendy  deceiyed  the  plaintiff  on 
the  said  sale ;  and  that  afterwards  and  after  the  expiration  of  the  said  lease  and 
of  the  interest  of  the  plaintiff  in  the  said  premises,  to  wit,  on  [6ic.])»  the  plain* 
tifi  surrendered  and  yielded  up  the  said  messuage  with  the  appurtenances,  and 
was  forced  and  obliged  to  surrender,  and  did  then  and  there  surrender  and 
yield  up  the  fixtures  and  articles  hereinbefore  in  that  behalf  mentioned  to  £•  F« 
then  being  the  ground  landlord  of  the  said  messuage,  as  and  then  being  fixtures 
belonging  to  the  freehold,  and  which  could  not  be  lawfully  removed  therefrom 
by  the  plaintiff,  without  receiving  any  compensation  or  value  for  the  same,  to 
wit,  at  [&c«] ;  to  the  damage  of  the  plaintiff  of ——dollars;  and  therefore  he 
brings  his  suit,  &c. 


8.  For  Misrepresenting  the  Value  and  Quantity  of  Business^  ^.,  done 
at  a  Public  House^  which  Plaintiff  was  about  to  Purchase^  and  which 
he  afterwards  Purchased  of  the  DefendanL 

For  that,  whereas,  before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  s^d  defendant,  as  hereinailer  next  mentioned,  the  said  defendant  was 
possessed  of  a  certain  public  house,  called  and  known  by  the  sign  of  the 
[«'Sun,"]  and  carried  on  therein  the  business  of  a  tavern-keeper,  to  wit,  at 
[jkct  venueJl  And  the  said  defendant  then  and  there  represented  to  the  said 
plaintiff,  that  he  was  possessed  of  a  certain  lease,  of  and  in  the  said  premises, 
to  wit,  for  the  term  of  — ^-,  [&c.,  according  to  thefacf] ;  and  the  said  defend- 
ant being  desirous  of  selling  and  disposing  of  the  said  lease  and  the  good-will 
of  the  said  premises  and  business,  heretofore,  to  wit,  on  [^^c,  daj/  ofnusrepre* 
seniationt  or  about  t7,]  at  [&c.,  venue,']  aforesaid,  wrongfully  and  injuriously 
contriving  and  intending  to  deceive,  defraud,  and  injure  the  said  plaintiff  in  this 
behalf,  then  and  there  falsely,  fraudulently  and  deceitfully,  represented  and 
asserted  to  the  said  plaintiff,  that  [let  the  misrepresentations  here  stated  agree 
as  nearly  as  possible  with  the  misrepresentations  made  use  of,  and  which  in 
the  ease  upon  which  this  form  was  draion  were  as  follows :  the  said  public 
house  was  then  and  there  doing  between  seven  and  eight  butts  a  month,  and 
about  $30  or  $40  in  spirits,]  whereupon,  heretofore,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  [&c.,  venue,']  aforesaid,  the  said  plaintiff,  confiding  in  the 
said  representations  and  assertions  of  the  said  defendant,  at  the  special  instance 
and  request  of  the  said  defendant,  bargained  with  him,  to  buy  of  him,  the  said 
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defendaDi*8  interest  in  the  said  unexpired  lease*  of  his  said  premiseiB,  and  the 

said  good*will,  at  and  for  a  certain  sum,  to  wit»  the  sum  of dollars,  and 

the  household  furniture,  fixtures,  utensils,  and  effects,  then  upon  the  said  prem- 
ises, at  and  for  a  large  sun)  of  money,  to  wit,  the  sum  of  -— ^  dollars.  And 
tlie  said  defendant,  by  then  and  there  falsely,  fraudulently  and  deceitfully,  pre- 
tending and  representing  to  the  said  plaintiff,  that  the  said  false,  fraudulent,  and 
deceitful  representation  of  the  said  defendant  was  true,  then  and  there  sold  the 
said  lease  and  premises  and  good-will  to  the  said  plaintiff,  at  and  for  the  said 
sum  of  money,  to  wit,  the  said  sum  of  —  dollars.  And  the  said  plaintiff, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  [ArC*,  vtnue^']  aforesaidi 
paid  the  said  defendant  the  said  sum  of  money  for  the  same ;  whereas,  in  truth 
and  in  fact,  the  said  business  of  the  said  public  house  had  not  been,  nor  was  it 
before  or  at  the  time  of  the  making  of  the  said  false  representation  and  assertion  t 
[between  seven  and  eight  butts  a  month,  but  had  been  and  was  much  less,  to 
wit,  one  butt  a  month]  ;  and  whereas,  in  truth  and  in  fact,  there  had  not  then 
been  sold  or  disposed  of  at  the  said  public  house,  to  the  amount  of  from  [$30 
to  $40  in  spirits,]  but  on  the  contrary,  much  less  spirits  than  at  the  rate  of  from 
[$30  to  $40]  a  month  had  been  sold  and  disposed  of  in  and  from  the  said  public 
house,  to  wit,  to  the  amount  of  about  [$10]  in  spirits  per  month,  as  the  said 
defendant,  at  the  time  of  his  making  his  said  false  and  deceitful  representation 
well  knew ;  and  the  said  plaintiff  further  saith,  that  the  said  defendant,  by 
means  of  the  premises,  on  the  day  and  year  aforesaid,  at  [&C.,  ventre,]  aforesaid, 
falsely  and  fraudulently  deceived  the  said  plaintiff  on  the  said  sale,  and  thereby 
the  said  lease  and  business  have  become  and  are  of  no  use  or  value  to  the  said 
plaintiff;  and  the  said  plaintiff  hath  sustained  great  trouble,  expense  and  loss, 
to  wit,  sm  expense  and  loss  of  ■  dollars,  in  and  about  the  carrying  on  the 
said  business,  in  the  said  house  and  premises,  and  endeavoring  to  dispose  o^ 
the  said  lease  and  business,  to  wit,  at  []&e.,  venuCf]  aforesaid. 

Second  Count f  more  general. 

And  whereas,  also,  before  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  next  mentioned,  the  said  defendant  proposed  and  offered  to  the  said 
plaintiff,  to  sell  and  dispose  of  to  the  said  plaintiff,  a  certain  other  public  house 
and  premises,  with  the  appurtenances,  for  the  residue  of  a  certain  term  of  years 
Uierein,  together  with  tlie  good-will  and  trade  of  a  licensed  tavern-keeper  to  the 
same  house,  and  certain  goods  and  chattels  in  and  about  the  same  premises,  to 
wit,  at  [4&;c.,  vemic,]  aforesaid.  And  thereupon,  heretofore,  to  wit,  on  the  said 
[&e.,  day  of  murepresentationj  or  about  if,]  at  [dbc,  venue^]  aforesaid,  the 
said  defendant  wrongfully  and  unjusdy  contriving  and  intending  to  deceive  and 
defiraud  the  said  plaintiff  in  that  behalf,  then  and  there  falsely  and  deceitfully 
pretended  to  the  said  plaintiff,  that  a  much  greater  and  more  advantageous  busi- 
ness was  then  and  there  carried  on  in  the  said  last  mentioned  house  than  there 
really  was,  to  wit,  that  [from  seven  to  eight  butts  of  beer  were  sold  per  month 
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in  the  same  house,  and  that  about  $30  or  mO  worth  of  spirits  were  sold  each 
month  in  the  same  dwelling-house ;]  and  the  said  defendant  then  and  there,  by 
means  of  the  same  false  pretences,  then  and  there  prevailed  upon  and  induced 
the  said  plaintiff  to  bargain  and  agree  to  buy  the  said  interest  in  the  said  term, 
and  the  said  good-will  and  trade,  at  and  for  a  large  sum  of  money,  to  wit,  the 
sum  of  [$300,]  which  he  the  said  plaintiff  then  and  there  paid  to  the  said  de- 
fendant for  the  same ;  whereas,  in  truth  and  in  fact,  before  and  at  the  time  of  the 
making  of  the  said  last  mentioned  false  pretences  of  the  said  defendant,  much 
less  than  [from  seven  to  eight  butts  of  beer  were  sold  per  month  in  the  said 
house,  and  much  less  than  $30  worA  of  spirits  per  month  were  sold  in  the 
same  house  (]  and  by  reason  thereof,  the  said  good- will  became  and  was  of  no 
use  or  value  to  the  said  plaintiff;  and  so  the  said  plaintiff  saith,  that  the  said 
defendant  falsely  and  fraudulently  deceived  him  the  said  plaintiff,  on  the  sale 
of  the  said  last  mentioned  house  and  good-will,  to  wit,  at  [^c,  venue,]  aforesaid. 

Third  Count. 

And  whereas,  also,  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
[&c.,  venue,]  aforesaid,  the  said  plaintiff,  at  the  request  of  the  said  defendant, 
bargained  with  the  said  defendant,  to  buy  of  the  said  defendant  his,  the  said 
defendant's,  interest  in  a  certain  other  unexpired  lease  of  a  certain  other  public 
house  and  premises,  with  certain  other  leasehold,  furniture,  fixtures,  utensils  of 
trade  and  effects,  together  with  the  good  will  of  the  said  defendant's  trade  and 
business  of  a  public  tavern  keeper  therein,  at  and  for  certain  other  prices  or 
sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the 
sum  of  ■  '  dollars,  and  the  said  defendant,  by  then  and  there  falsely,  fraudu- 
lently, and  deceitfully  pretending  and  representing  to  the  said  plaintiff,  that  the 
said  last  mentioned  public  house  was  doing  [between  seven  and  eight  butts  of 
beer  a  month,  to  the  amount  of  about  [$30  or  $40]  per  month  in  spirits,  and 
was  doing  a  great  deal  in  ale,  and  a  great  deal  in  wine,  and  also  that  the  public 
dinners  were  provided  and  given  at  and  in  the  said  last  mentioned  public 
house,  and  the  said  house  was  a  house  of  call  for  firemen,]  then  and  there  sold 
the  said  last  mentioned  lease,  furniture,  utensils  and  effects,  together  with  the 
good-will  last  aforesaid,  at  and  for  the  said  sum  of  money,  so  amounting  to 
such  large  sum  of  money,  to  wit,  the  sum  of  — ——  dollars,  to  the  said  plaintiff, 
who  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  f&e.,  ventie,]  paid 
the  said  defendant  for  the  same;  whereas  in  truth  and  in  fact  the  trade  and  bu- 
siness of  the  said  last  mentioned  public  house  had  not  been,  n<Mr  were,  [between 
seven  and  eight  butts  of  beer  a  month,  but  had  been  and  were  much  less,  to 
wit,  one  butt  a  month,  and  whereas  in  truth  and  in  fact,  neither  the  said  defend- 
ant, nor  any  other  occupier  of  the  said  last  mentioned  public  house,  had  sold 
or  disposed  of  spirits  to  the  amount  of  about  [$30  or  $40,]  but  had  sold  much 
less,  to  wit,  to  the  amount  of  [$10  in  spirits ;]  and  whereas  in  truth  and  in  fact 
the  said  last  mentioned  public  house  had  not  been,  nor  was  doing  a  great  deal 
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in  ale,  and  a  great  deal  in  wine,  biit  had  been  and  was  doing  very  little  in  ale, 
and  very  little  in  wine;  and  wheieaa  in  troth  and  in  fact  the  public  din- 
nen  were  not  provided  and  given  at  and  in  the  said  last  mentioned  pnblic 
honse,  nor  was  the  said  last  mentioned  pnblic  house  a  house  of  call  for  firemen,] 
as  the  said  defendant  at  the  time  of  making  his  said  last  mentioned  false  and 
deceitful  representation  well  knew.  And  the  said  piaintifi*  further  saitfa,  that 
the  said  defendant,  by  means  of  the  last  mentioned  premises,  on  the  day  and 
year  aforesaid,  at  [di^c,  venue^']  aforesaid,  falsely  and  fraudulently  deceived  the 
said  plaintiff  in  the  said  sale,  and  thereby  the  said  lease,  trade  and  business 
last  aforesaid,  have  become  and  are  of  no  use  or  value  to  the  said  plaintiff,  and 
the  said  plaintiff  hath  sustained  great  trouble  and  expense,  to  vnt,  an  expense 
of  —  dollars,  in  and  about  the  carrying  on  of  the  said  trade  and  business 
last  aforesaid,  in  the  said  last  mentioned  messuage  and  premises,  and  endeavor- 
ing to  dispose  of  the  said  lease,  trades  and  business  last  aforesaid,  at  []te., 
ventre,]  aforesaid. 

Fourth  Count. 

And  whereas,  also,  aAerwards,  to  wit,  on  the  day  and  year  aforesaid,  at  [&c., 
vtnue^  aforesaid,  the  said  plaintiff  bargained  with  the  said  defendant  to  buy  of 
the  said  defendant  the  said  defendant's  interest  in  a  certain  other  unexpired 
lease  of  a  certain  other  public  house  and  premises,  with  certain  business 
of  a  tavern  keeper,  together  with  certain  household  furniture,  utensils,  goods 
and  chattels,  and  also  the  good-will  of  the  said  last  mentioned  business, 
and  the  said  defendant,  by  then  and  there  falsely,  fraudulently  and  deceit- 
fully pretending  and  representing  to  the  said  plaintiff  that  the  business  of 
the  said  last  mentioned  public  house  was  of  great  extent  and  amount,  to  wit, 
to  the  extent  and  amount  of  [[between  seven  and  eight  butts  of  porter  sold  and 
delivered  per  month,  and  to  the  extent  and  amount  of  so  much  spirits,  sold  and 
delivered,  as  produced  about  the  sum  of  from  [$30  to  $40]  per  month,  and  to 
the  extent  and  amount  of  a  great  deal  of  ale,  and  also  that  the  public  dinners 
were  supplied  and  taken  by  and  in  the  said  last  mentioned  public  house,  and  that 
the  said  last  mentioned  public  house  was  a  house  of  call  for  firemen,  from  all  which 
the  said  premises  aforesaid  great  gains  and  profits,  amounting  in  the  whole  to  a 
large  sum,  to  wit,  the  sum  of  [$100]  per  month,  Accrued  to  and  were  received  by 
him  the  said  defendant,  so  carrying  on  the  said  business  as  aforesaid,]  then  and 
there  sold  the  said  last  mentioned  lease,  furniture,  ntensils,  goods  and  chattels, 
together  with  the  good-will  last  aforesaid,  to  the  said  plaintiff,  at  and  for  certain 
other  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  —  dollars,  and  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  county  aforesaid,  paid  the  said  defendant  for  the  same ; 
whereas  in  truth  and  in  fact  the  said  lastmenttoned  business  was  not  of  greatextent 
and  amount,  but  on  the  contrary  thereof,  had  been  and  were  of  small  extent  and 
amount,  to  wit,  of  the  extent  and  amount  of  [between  two  and  three  butts  of  porter 
sold  and  delivered  per  month,  and  to  the  extent  and  amount  of  so  much  spirits,  sold 
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and  delWeied,  as  produced  about  the  sum  of  from  []$6  to  $10]  per  niODth»  and 
to  the  estent  and  amouat  of  a  email  quantity  of  ale,  to  wit,  to  the  extent  and 
amount  of  one  barrel  per  month ;  and  whereaa  in  truth  and  in  ^t  the  said  pub- 
lic dinners  were  not*  nor  ever  had  been  supplied  and  taken  by  and  in  the  said 
last  mentioned  puUic  house ;  and  whereas  in  truth  and  in  fact  the  said  last 
mentioned  public  house  was  not  a  house  of  call  for  firemen ;  and  whereas  in 
truth  and  in  fact,  from  the  said  premises  as  aforesaid,  great  gains  and  profits  did 
not  accrue,  and  were  not  received  by  the  said  defendant  so  carrying  on  the 
said  business  as  aforesaid,  but  on  the  cojutrary  thereof,  the  gains  and  profits 
which  accrued  to  and  were  received  by  the  said  defendant,  so  carrying  on  the 
said  business  as  aforesaid,  amounted  to  a  small  sum,  to  wit,  the  sum  of  Q$l] 
per  month,]  whereby  the  same  became  and  was  of  litde  use  or  value  to  the 
said  plaintifi*;  and  so  the  said  plaintiff  saith,  that  the  said  defendant  falsely  and 
fraudulently  deceived  the  said  plaintiff  on  the  sale  of  his  said  last  mentioned 
interest  in  the  said  lease  of  the  said  last  mentioned  public  house  and  premises, 
and  tlie  said  last  mentioned  good-will  of  the  said  business,  together  with  the 
last  mentioned  furniture,  utensils,  goods  and  chattels  aforesaid,  to  wit,  at  [&c., 
venue^  aforesaid.  [Md  another  eot/rt/,  tnerdy  stating,  as  generaUy  as  prac- 
ticable^ thai  defendant  rq^rescnUd  the  business^  ^c,  greater  and  of  more  val- 
ue than  it  really  was.] 


9.  For  inducing  Plaintiff  to  Purchase  Defendants  Practice  as  a  Sut*- 
geon^  or  Physician^  SfC,^  by  misrepresenting  the  extent  of  business. 

For  that,  whereas,  before  and  at  the  time  of  the  committing  by  the  defendant 
of  the  grievance  hereinafter  mentioned,  he  ^  defendant  was  possessed  of  a 
certain  messuage  and  shop,  and  of  a  certain  lease  thereof,  and  carried  on  the 
profession  and  businesses  of  a  surgeon  and  apothecary  and  chemist  in  the  said 
messuage  and  shop,  and  was  also  possessed  of  certain  fixtures,  drugs  and  med- 
icines and  stock,  being  in  the  said  messuage  and  shop,  to  wit,  at'[^.] ;  and 
being  so  possessed,  the  defendant,  heretof<»e,  to  wit,  on  [(See,']  at  [[&c.],  vrrong- 
fully  and  injuriously  contriving  and  intending  to  defraud  and  injure  the  plaintiff, 
falsely,  fraudulently,  and  deceitfully  pretended  and  represented  to  the  plaintiff, 
and  by  fraud  induced  htm  to  believe  and  suppose  that  his,  the  defendant's 
practice  and  business  and  transactions  in  his  said  profession  and  businesses  by 
him  so  carried  on  were  much  more  extensive  and  were  greater  and  more  ad- 
vantageous than  they  really  were,  that  is  to  say,  the  same  produced  him  a  lai)^ 
sum,  to  wit,  -^^  dollars  per  imnum,  that  he  had  a  great  many,  to  wit,  four 
hundred  patients  as  such  surgeon  and  apothecary,  and  that  eleven  were  the 
least  of  his  constant  daily  visits  on  his  patients,  and  that  the  defendant's  counter 
business  in  his  said  shop,  that  is,  the  proceeds  of  drugs  and  medicines  and 
goods  sold  by  him  in  and  from  the  said  shop  in  the  way  of  his  said  profession 
and  businesses,  amounted  to  a  large  sum,  to  wit,  from  —  to  — •  dcdlars 
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per  day*  and  the  defendant,  by  means  of  such  false,  fnudnlent  and  deceitful 
pretences,  representations  and  assertions,  and  of  other  fake,  fraudulent  and 
deeeitful  representations,  devices  and  stratagems  by  him  then  and  there  practis- 
ed with  the  intent  aforesaid,  then  and  there  wrongrfully  and  fraudulently  caused 
and  induced  the  plaintiff  to  enter  into,  and  the  plaintiff  confiding  and  belieying 
in  the  truA  of  the  said  representations  and  assertions,  did  then  and  there  enter 
into  a  certain  agreement  in  writing,  with  the  defendant,  signed  by  the  plaintiff 
and  defendant,  whereby  it  was  and  is  witnessed  that  the  plaintiff  agreed  to  give 
the  defendant  the  sum  of  *— -  dollars  for  the  said  profession  and  business  of 
surgeon,  apothecary  and  chemist,  so  carried  on  by  the  defendant,  with  the  said 
fixtures,  drugs,  medicines  and  stock,  with  three  months'  introduction  to  the 
same  by  the  defendant,  — »  dollars  being  paid  down  by  tlie  plaintiff,  and  the 
remaining  — •  dollars  to  be  paid  on  the  —  day  of  ,  a.  d.  ■  ,  on 
which  day  the  plaintiff  should  take  to  the  said  profession  and  businesses  of  the 
defendant  so  by  him  carried  on;  and  the  plaintiff  further  saith,  that  the  defend- 
ant, by  means  of  the  said  false  and  fraudulent  representations  and  statements, 
stratagems  and  deyices,  then  and  there  also  caused  and  induced  the  plaintiff  to 
agree  to  take  an  assignment  from  the  defendant  of  the  said  lease,  and  the  plain- 
tiff then,  to  wit,  on  the  said  — -—  day  ,  in  the  year  aforesaid,  at  [iic]^ 
paid  to  the  plaintiff  the  said  sum  of  —  dollars,  and  confiding  in  the  truth  of 
the  said  representations,  did  afterwards,  to  Wit,  on  the  — — i—  day  of  ,  a.  d. 

,  at  [dbc.39  pay  to  the  defendant  the  sum  of  '  ■  dollars,  residue  of  the 
said  sum  of  — —  dollars,  upon  the  faith  and  terms  of  the  said  agreement,  and 
afterwardsv  to  wit,  on  [^c.^  aforesaid,  took  an  assignment  of  the  said  lease, 
and  entered  upon  the  said  messuage  and  shop,  and  received  and  took  possession 
of  the  said  fixtures  and  other  effects,  and  continued  in  the  said  shop  the  profession 
and  businesses  of  a  surgeon,  apothecary  and  chemist,  with  due  attention  and 
diligence,  to  wit,  at  [jbc.'] ;  whereas,  in  truth  and  in  fact,  the  defendant's  prac- 
tice and  business  and  transactions  in  his  said  profession  and  business  by  him  so 
carried  on,  before  and  at  the  time,  of  the  making  of  the  said  false  representation 
and  committing  the  said  fraud,  produced  him  much  less  than  ■        dollars  per 

annum,  to  wit, dollars  per  annum,  and  in  truth  and  in  fact  before  and  at 

the  tone  of  making  the  said  false  representations  and  committing  the  said  fraud 
the  defendant  had  not  so  many  as  four  hundred  patients,  and  had  many  less 
than  four  hundred,  to  wit,  — —  patients,  as  such  surgeon  and  apothecary ;  and 
whereas,  in  truth  and  in  fact,  before  and  at  the  time  of  making  the  said  false 
representations  and  committing  the  said  fraud,  the  daily  visits  of  defendant  on 
his  patients  were  many  less  than  ,  to  wit,  ■     '    ;  and,  whereas,  in  truth 

and  in  fact,  before  and  at  the  time  of  making  the  said  false  representations  and 
committing  the  said  fraud,  the  defendant's  counter  business  of  and  in  his  said 
shop,  that  is,  the  proceeds  of  drugs  and  medicines  and  goods  sold  by  him  in 
and  from  the  said  shop,  in  the  way  of  his  said  profession  and  business,  amount- 
ed to  much  less  than  from  '  to  — ^—  per  day,  to  wit,  —  per  day,  ail 
which  the  defendant,  at  the  time  of  making  the  said  false  representations,  then 
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and  there  well  knew,  and  bo  the  plaintiff  aaitht  that  the  defendant  by  means  of 
the  several  premises  falsely  and  fraudulently  deceived  hisit  the  plaintiff,  upon 
the  said  bargain  and  sale,  and  thereby  the  said  profession  and  businesses,  leaae* 
good- will,  fixtures,  and  effects  became  and  were  and  are  of  little  or  no  use  or 
value  to  the  plaintiff,  and  tlie  moneys  so  paid  by  the  pluntiff  to  the  defendant 
were  and  are  unreasonable,  exorbitant  and  unfair  prices  in  that  behalf,  and  the 
plaintiff  hath  incurred  divers  losses  and  expenses  in  Garr3ring  on  the  said^pio- 
fession  and  businesses  in  and  upon  the  s«d  tenements,  to  wit,  to  the  amount  of 
— ~  dollars,  and  hath  lost  the  benefit  he  olfaerwise  might  and  would  have 
derived  from  the  use  and  employment  of  the  moneys  by  him  paid  to  the  defend- 
ant as  aforesaid,  and  was  and  is  otherwise  injured,  io  wit,  at  [&.cJ]  To  the 
plaintiff's  damage  of  — — —  dollars,  and  therefore  he  brings  his  suit,  Ac* 


10.  For  Deceit  in  the  Exchange  of  Horses. 

For  that,  whereas,  the  said  plaintiff,  heretofore,  to  wit,  on  Q^.]  at  \jkcJ}f  ^^ 
the  request  of  the  said  defendant,  bargained  with  the  said  defendant  to  exchange 
with  the  said  defendant  a  certain  [horse]  of  the  said  defendant  for  a  certain 
[horse]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  dollars, 

and  for  a  certain  sum  of  money,  to  wit,  the  sum  of  -*—  dollars  to  be  therefore 
paid  and  delivered  by  the  said  plaintiff  to  the  said  defendant,  together  with  the 
said  [horse]  of  the  said  plaintiff,  in  exchange  for  the  said  [horse]  of  the  said 
defendant;  and  the  said  defendant,  by  then  and  there  warranting  the  said  [horse] 
of  the  said  defendant  to  be  sound,  then  and  there  falsely  and  fraudulently  sold 
and  exchanged  the  same  [horse]  with  the  said  plaintiff  for  the  said  [hone]  of 
the  said  plaintiff,  and  for  the  said  sum  of  money,  to  be  paid  and  delivered  by 
the  said  plaintiff  to  the  said  defendant,  togetlier  with  the  said  [horse]  of  the 
said  plaintiff  as  aforesaid ;  and  the  said  plaintiff,  confiding  in  the  said  warranty, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  [d^c]  aforesaid,  delivered 
his  said  [horse]  to  the  said  defendant,  in  exchange  for  tlie  said  [horse]  of  the 
said  defendant;  whereas  in  truth  and  in  fact,  at  the  time  of  the  making  of  tiie 
said  false  warranty  as  aforesaid,  and  of  the  said  exchange  as  aforesaid,  the  said 
[horse]  of  the  said  defendant  was  not  sound,  but,  on  the  contrary  thereof,  then 
was,  and  still  is,  unsound,  and  hath  become  and  is  of  no  use  or  value  to  tlie 
said  plaintiff;  and  also,  by  means  of  the  premises,  the  said  plaintiff  hath  lost 
and  been  deprived  of  the  use  of  his  said  [horse,]  to  wit,  at  [&c.]  aforesaid ; 
and  so  the  said  plaintiff  saith,  that  the  said  defendant,  on  the  said  sale  and 
exchange,  falsely  and  fraudulently  deceived  and  defrauded  the  said  plaintiff  as 
aforesaid,  to  wit,  at  [^0  aforesaid. 

Second  Count. 

And  whereas,  also,  tlie  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  [dec*]  aforesaid,  at  the  like  request  of  the  said  defendant, 
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with  the  said  defendant  to  exchange  with  the  said  defendant  a  certain  [gelding] 
of  the  said  plaintiff,  and  a  certain  sum  of  money,  to  wit,  the  sum  of dol- 
lars for  a  certain  [gelding]  of  the  said  defendant;  and  the  said  defendant  then 
and  there  well  knowing  the  said  last  mentioned  [gelding]  of  the  said  defendant 
to  be  unsound,  then  and  there,  by  falsely  and  fraudulendy  wananting  his  said 
last  mentioned  [gelding]  to  be  sound,  exchanged  the  same  with  the  said  plain- 
tiff for  his  said  [gelding,]  and  for  the  said  last  mentioned  sum  of  money ; 
whereas  in  truth  and  in  fact  the  said  last  mentioned  [gelding]  of  the  said 
defendant,  at  the  time  of  the  said  exchange  thereof,  was  unsound,  and  hath 
become  and  is  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at  [&c.]  aforesaid ; 
and  the  said  plaintiff  saith,  that  the  said  defendant,  on  the  day  and  year  afore- 
said, falsely  and  fraudulently  deceived  the  said  plaintiff,  on  the  said  last  men- 
tioned exchange,  to  wit,  at  [&c«]  aforesaid.     [^Third  cowU  in  trover. "] 


11.  For  Imitating  the  Labels  put  on  Reels^  on  which  a  Cotton  Mer* 
chant  or  Thread  Winder^  Sfc.^  Wound  his  Thread  for  the  purposes 
of  Sak. 

For  that,  whereas,  long  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendant,  hereinafter  mentioned,  the  plaintiff  exercised  and 
carried  on,  and  still  doth  exercise  and  carry  on,  the  business  of  a  cotton  mer- 
chant ;  and  in  the  way  of  his  said  business  the  plaintiff  wound,  prepared,  got 
up  and  sold,  and  still  doth  wind,  prepare,  get  up  and  sell  amongst  other  goods, 
certain  thread  of  a  superior  quality  and  description,  and  wound,  prepared  and 
got  up  in  a  superior  manner,  to  wit,  at  [^c]  And,  whereas,  before  the  com- 
mitting of  the  grievances  by  the  defendant,  hereinafter  mentioned,  to  wit,  on 
[&c.]  at  [^.],  the  plaintiff  had,  at  a  considerable  expense,  caused  to  be  pre- 
pared, engraved  and  printed  and  made  certain  labels  or  papers,  to  be  stuck  upon 
and  attached  or  affixed  to  the  reels  upon  which  the  said  thread  was  wound  and 
kept  and  sold,  and  to  the  packages  in  which  the  said  thread  was  usually  offered 
for  sale  and  sold  by  the  plaintiff,  such  labels  or  papers  being  of  a  particular 

form,  shape  and  appearance,  and  having  thereon  the  words  ** ,"  in  order  to 

denote  that  the  said  thread  was  wound,  prepared  and  got  up  by  the  plaintiff, 
and  to  distinguish  it  from  all  thread  wound,  prepared  or  got  up  by  other  persons ; 
and,  whereas,  before  and  at  the  times  of  the  committing  of  the  grievances  next 
mentioned,  the  plaintiff  called  his  said  thread  —  thread,  and  the  same  was 
commonly  known  by  that  title  or  name,  and  the  plaintiff  was  used  and  accus- 
tomed to  use  such  labels  or  papers  upon  such  reels  or  packages  as  aforesaid ; 
and,  whereas,  the  plaintiff  enjoyed  great  reputation  with  the  public  on  account 
of  the  good  winding,  preparing  and  getting  up  of  his  said  thread,  and  sold  large 
quantities  of  the  same,  whereby  the  plaintiff  before  and  until  the  times  of  com- 
mitting the  grievances  next  mentioned  had  acquired  and  was  acquiring  great  gains 
and  profits  ;  yet  the  defendant,  well  knowing  the  several  premises,  but  wickedly 
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and  wrongfally,  subtly  and  unjustly  intendlDf  to  iii|ux8  the  plaintiff  in  his  said 
srie  of  the  said  thread,  and  to  defwive  him  of  the  gieat  gains  and  pro&ts  which 
he,  the  said  plaintiff,  otherwise  might  and  would  have  acquixed  by  winding, 
preparing,  getting  up  and  selling  the  said  thread  as  aforesaid,  heretofore,  to  wit, 
on  {jSic]  at  [^c.],  and  on  divers  other  days  and  times  between  that  day  and 
the  eommencement  of  this  suit,  wrongfially,  knowingly,  injuriously,  deceitfully 
and  fraudulently,  against  the  will  and  withont  the  license  or  consent  of  the  said 
plaintiff,  prepared  and  made,  and  caused  to  be  prepared  and  made,  certain  other 
labels  or  papers  intended  to  represent  and  in  imitation  of,  and  similar  in  appear- 
ance, to  the  said  labels  of  the  plaintiff;  and  th«i  and  there  wrongfuQy  and  inju- 
riously, knowingly,  deceitfully  and  fraudulently,  and  without  the  plaintiff's 
consent,  offered  for  saie«  and  sold  and  disposed  of  divecs,  to  wit,  5004KMI  reds 
of  thread,  and  500,0(K>  packages  of  thread  not  wound,  prepared,  got  np,  or  sold 
by  the  plaintiff,  with  such  labels  or  papers  so  prepared  and  made  by  the  defend- 
ant, stuck  upon,  and  attached,  and  affixed  to  the  reels  or  packages  of  thread  so 
sold  by  the  defendant  respectively,  in  order  to  denote  that  such  thread  was  the 
genuine  thread  called  ■  thread,  so  wound,  prepared,  got  up  and  sold  by  the 
plaintiff  as  aforesaid,  and  then  and  there  wrongfully,  knowingly  and  fraudulent- 
ly sold  the  said  reels  of  thread  and  packages  of  thread,  with  such  labels  or 
papers  of  the  defendant  thereon,  under  the  false  color  and  pretence  that  the 
same  were  the  tliread  so  wound,  prepared,  got  up  and  sold  by  the  said  plaintiff 
as  aforesaid.  By  reason  of  which  said  premises  the  said  plaintiff  has  been 
and  is  fraudulently,  deceitfully,  wrongfully  and  injuriously  hindered  and  pre- 
vented by  the  defendant  from  selling  and  disposing  of  divers  large  qnmtities, 
to  wit,  ■  reels  and  — ^  packages  of  his  said  thread,  of  great  valne,  to  wit, 
of  the  value  of  — — —  dollars,  which  Ae  plaintiff  would  otherwise  have  mM  and 
disposed  of,  and  hath  been  and  is  deprived  of  divers  great  gains  and  profits 
which  would  otherwise  have  accrued  to  him  from  the  sale  thereof,  and  also, 
by  means  of  the  premises,  divers  persons  have  been  and  are  induced  to  bdieve, 
and  do  suppose  that  the  said  thread,  so  sold  by  ihe  defendant  as  aforesaid,  was 
and  is  the  said  thread  called  — -— .  thread,  wound  and  sold  by  the  plaintiff  as 
aforesaid,  whereby  the  fame,  credit  and  reputation  of  the  plaintiff  have  been 
and  are  much  prejudiced  and  deteriorated  ;  and  also,  by  means  of  the  premises, 
the  plaintiff  hath  been  much  injured  and  damnified  in  his  said  business  and 

otherwise,  to  wit,  at  [&c.]    To  the  plaintiff's  damage  of dollars,  and 

therefore  he  brings  his  suit,  d&c. 


1 2.  By  the  Proprietor  of  Patent  Snuffs  against  a  Person  for  Selling 
Snuff  as  and  for^  and  falsely  representing  it  to  be  prepared  by  Plain- 
tiff^^  which  was  prepared  by  Defendant. 

For  that,  whereas,  he  the  said  plaintiff,  for  divers  years  before,  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  next  mentioned,  did  pre- 
pare, vend,  and  sell,  and  continue  to  prepare,  vend,  and  sell,  and  still  does 
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i , 

oontiane  to  prepare,  rend,  and  flell  for  profit,  divers  large  qnantities  of  a  certain 
snoff  called  cordial  cephalic  snnff,  which  said  snuff  the  said  plaintiff  was  then, 
and  still  is,  used  and  accustomed  to  sell  in  bottles,  respectively  wrapped  up  in 
paper,  having  the  following,  amongst  other  words,  printed  thereon,  tliat  is  to 
say,  "Sold  by  Frans.  Newberry,  joint  proprietor,  having  purchased  of  Mr. 
Collins  half  the  right  and  benefit  of  the  patent,  at  his  new  medicinal  warehouse. 
No.  45,  in  St.  Paul's  Churchyard,  on  the  coachway  &Ye  doors  from  Cheapside 
towards  Watling  street,  London,  used  by  B.  C.  Collins,  at  the  printing  office. 
New  Canal,  Salisbury,*'  to  wit,  at  [jSlc.']  ;  and  whereas,  the  said  plaintiff,  before 
and  at  the  time  of  committing  the  grievances  hereinafter  next  mentioned,  had 
gained  and  acquired  great  fame  and  reputation  with  the  public,  on  account  of 
the  excellent  quality  of  the  said  cordial  cephalic  snuff,  so  by  him  prepared, 
vended,  and  sold,  and  continued  to  be  prepared,  vended,  and  sold  as  aforesaid, 
whereby  the  said  plaintiff  daily  acquired  and  obtained  great  gain  and  profit,  to 
the  comfortable  support  of  himself  and  family,  to  wit,  at  [&C;  venue^"]  aforesaid ; 
yet  the  said  defendant,  well  knowing  the  premises,  but  wickedly  and  wiong- 
fully,  subdy  and  unjustly,  intending  to  injure  the  said  plaintiff  in  his  said  sale 
of  the  said  cordial  cephalic  snuff,  and  to  deprive  him  of  the  great  gain  and 
profits  which  he  the  said  plaintiff  would  otherwise  have  acquired,  by  preparing, 
vending,  and  selling  the  said  cordial  cephalic  snuff  as  aforesaid,  to  wit,  on  [jScc.^ 
and  on  divers  other  days  and  times  between  that  day  and  the  day  of  the  com- 
mencement of  this  suit,  to  wit,  at  [&c.]  aforesaid,  did  wrongfully*  knowingly, 
injuriously,  deceitfully,  and  fraudulently,  against  the  will,  and  without  the 
license  or  consent  of  the  said  plaintiff,  prepare  and  make,  and  cause  to  be  pre- 
pared and  made,  divers,  to  wit,  15,000  bottles  of  snuff,  in  imitation  of  the  said 
cordial  cephalic  snuff,  so  prepared,  vended,  and  sold  by  the  said  plaintiff  as 
aforesaid,  and  did  wrap  up,  and  caused  to  be  wrapped  up,  the  said  last  men- 
tioned bottles  of  snuff,  in  paper,  having  the  following,  amongst  other  words, 
printed  thereon,  that  is  to  say,  "Sold  by  Frans.  Newberry,  &e.,"  [om  in  the 
original  labels']  in  order  to  denote  that  such  snuff  was  the  genuine  cordial 
cephalic  snuff,  prepared,  vended,  and  sold  by  the  said  plaintiff;  and  did  know- 
ingly, wrongfully,  injuriously,  deceitfully,  and  fraudulently,  vend  and  sell,  for 
his  own  lucre  and  gain,  the  said  last  mentioned  bottles  of  snuff,  by  tlie  name 
und  description  of  a  cordial  cephalic  snuff,  which  had  been  prepared,  vended, 
and  sold  by  the  said  plaintiff;  whereas,  in  truth  and  in  fact,  the  said  plaintiff 
had  never  been  the  preparer,  vendor,  or  seller  thereof^  or  any  part  thereof;  by 
reason  of  which  said  premises  the  said  plaintiff  has  been  fraudulently,  deceit- 
fully, wrongfully,  and  injuriously  hindered  and  prevented  by  the  said  defend- 
ant, from  selling,  vending,  and  disposing  of  divers  large  quantities,  to  wit, 
15,000  bottles,  of  the  said  cordial  cephalic  snuff,  which  the  said  plaintiff  would 
otherwise  have  sold,  vended  and  disposed  of,  and  the  said  plaintiff  has  also 
been  deprived  of  divers  great  gains  and  profits,  which  would  otherwise  have 
accrued  to  him  the  said  plaintiff  from  the  sale  thereof,  and  has  been  otherwise 
greatly  injured  in  tlie  selling  and  vending  of  the  said  cordial  cephalic  snuff,  to 
wit,  at  [&C.3  aforesaid. 
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13.  For  Deceitfully  Selling  Land  as  and  for  a  greater  quantity  than  it 

really  toas. 

For  that,  whereas,  the  said  plaintifF,  on  [&;c.]  at  [&C.3,  bargained  with  the 
said  defendant  to  buy  of  him  a  certain  piece  or  parcel  of  ground  of  the  said 

defendant  Qcalled  &:c.3»  situate  and  being  in  the  township  of ,  in  the  county 

of  ,  and  the  said  defendant  then  and  there,  to  wit,  at  []&c.,  venuei^  afore- 

said, well  knowing  the  said  close  to  contain  a  much  less  quantity  than  [[three 
acres]  of  land,  to  wit,  the  quantity  of  [two  acres  and  a  half]  of  land  only,  by 
then  and  there,  to  wit,  at  [&c.,  venue^  aforesaid,  falsely  and  fraudulently  war- 
ranting the  said  close  to  contain  [three  acres]  of  land,  then  and  there,  to  wit,  at 
[[&c.,  venue]^  falsely,  fraudulently,  and  deceitfully,  sold  the  said  close  to  the 

said  plaintiff,  at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of dollars, 

to  be  therefore  paid  by  the  said  plaintiff  to  the  said  defendant,  and  which  was 
then  and  there,  to  wit,  at  [&c.]  aforesaid,  accordingly  paid  for  the  same; 
whereas,  in  truth  and  in  fact,  the  said  close,  so  as  aforesaid  sold  by  the  said 
defendant  to  the  said  plaintiff,  did  not  contain  [three  acres]  of  land,  but,  on  the 
contrary  thereof,  contained  a  much  less  quantity  than  [three  acres]  of  land,  to 
wit,  the^quantity  of  [two  acres  and  a  half]  only;  by  means  of  which  premises 
the  said  plaintiff  lost  great  gains  and  profits  which  he  otherwise  would  have 
made  and  derived  from  the  purchase  of  the  said  close,  and  was  put  to  great 
charge  and  expense,  to  wit,  at  [&c.,  vcnue^ ;  and  so  the  said  plaintiff'  in  fact 
saith,  that  the  said  defendant,  on  [&c.]  aforesaid,  falsely  and  fraudulently 
deceived  him,  to  wit,  at  [&c.]  aforesaid. 

Second  Cotmt, 

And  whereas,  also,  the  said  plaintiff,  on  the  day  and  year  aforesaid,  at  [&c., 
venuCf']  aforesaid,  bargained  with  the  said  defendant  to  buy  of  him  a  certain 
other  close  or  parcel  of  ground,  called  [&c.],  situate  and  being  [&c.],  and  tlie 
said  defendant,  well  knowing  that  one  R.  M.,  surveyor  of  lands  by  profession, 
had  never  at  any  time  declared  that  the  said  last  mentioned  close,  upon  an 
admeasurement  thereof  by  the  said  R.  M.,  (z)  to  contain  the  [three  acres  of  land 
without  the  half  ditches,]  by  then  and  there,  to  wit,  at  [&c.]  aforesaid,  falsely 
and  fraudulently  representing  and  afhrming  to  the  said  plaintiff,  that  the  said 
R.  M.  had,  before  that  time,  declared  that  the  said  last  mentioned  close,  upon 
an  admeasurement  thereof  by  the  said  R.  M.,  (z)  to  contain  [three  acres  of  land 
without  the  half  ditches,]  then  and  there,  falsely,  fraudulently,  and  deceitfully, 
sold  the  said  last  mentioned  close  to  the  said  plaintiff,  at  and  for  a  certain  other 

sum  of  money,  to  wit,  tlie  sum  of dollars,  to  be  therefor  paid  by  the  said 

plaintiff  to  the  said  defendant,  and  which  was  then  and  there  [&c.]  accordingly 
paid'  for  the  same,  whereas,  in  truth  and  in  fact,  the  said  R.  M.  never  had  at 
any  time  declared  that  the  said  last  mentioned  close,  upon  an  admeasurement 
thereof  by  him  the  said  R,  M.,  had  been  found  by  the  said  R.  M.  to  contain 

m 

{z)  Ate,  %  CUl  pi.  8  Am.  ed.  686.    The  words,  '^ had  been  found  by  the'  said  R.  M,."  seem  to  be 
omitted. 
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[three  aeres  of  land  without  the  half  ditches,]  but  on  the  contrary  thereof,  the 
Baud  R.  M.  had  always  declared  that  the  said  last  mentioned  close,  on  an  ad- 
measurement thereof  by  the  said  R.  M.,  had  been  found  by  him  to  contain  a 
much  less  quantity  than  [three  acres  of  land  without  the  half  ditches,]  to  wit, 
at  [^.J,  and  so  the  said  plaintiff  in  fact  saitb,  that  the  said  defendant,  on  [&c.] 
aforesaid,  again  falsely  and  fraudulently  deceived  him,  to  wit,  at  [&c.]. 


14.    For  Falsely  Representing  a  Third  Person  Jit  to  be  Trusted,  (a) 

Commencement  as  ante,  181.]  For  that,  whereas,  the  said  plaintiff,  before 
and  at  the  time  of  the  committing  of  the  grievance  by  the  said  defendant,  as 
hereinafler  next  mentioned,  was  and  from  thenee  hitherto  hath  been  and  still  is 

a ,  and  the  trade  and  business  of  a hath,  for  and  during  all  tliat  time, 

exercised  and  carried  on,  and  doth  still  exercise  and  carry  on,  to  wit,  at  [&c., 
venue,"]    And  whereas,  also,  the  said  plaintiff,  so  being  a  ,  and  so  exer- 

cising and  carrying  on  the  said  trade  and  business  as  aforesaid,  one  E.  F.,  before 
the  committing  of  the  grievance  by  the  said  defendant,  as  hereinafter  next  men- 
tioned, to  wit,  on  [&c.]  at  [&c.,  venue^  aforesaid,  applied  tp  the  said  plaintiff, 
and  then  and  there  requested  the  said  plaintiff  to  sell  goods  on  credit  to  the 
said  E.  F.  in  the  way  of  the  said  plaintiff  *s  said  trade  and  business  of  a  . 

And  the  said  plaintiff  being  then  and  there  unacquainted  with  the  character  and 
circumstances  of  the  said  E.  F.  was  then  and  there  referred  by  him  to  the  said 
defendant  for  information  respecting  the  same,  whereof  the  said  defendant  afler- 
wards,  and  before  die  sale  of  any  goods  by  the  said  plaintiff  to  the  said  E.  F., 
to  wit,  on  [&c.]  at  [dbc,  venue,]  aforesaid,  had  notice  from  one  G.  H.^  the 
servant  of  the  said  plaintiff,  and  the  said  defendant  was  then  and  there  interro- 
gated by  the  said  G.  H.,  on  the  part  of  the  said  plaintiff,  respecting  the  charac- 
ter and  circumstances  of  the  said  E.  F.  Nevertheless,  the  said  defendant,  well 
knowing  the  premises,  and  that  the  said  E.  F.  was  then  and  there  in  bad  and 
insolvent  circumstances,  and  unfit  to  be  trusted  with  goods  on  credit,  but  con- 
triving, and  fraudulently  intending,  craftily  and  subtly,  to  deceive  and  injure  the 
said  plaintiff  in  this  behalf,  on  the  day  and  year  aforesaid,  at  [^.]  aforesaid, 
felsely,  fraudulently,  and  deceitfully,  in  answer  to  certain  questions  tlien  and 
there  put  to  the  said  defendant  by  the  said  G.  H.,  on  the  part  of  the  said  plain- 
tiff, respecting  the  character  and  circumstances  of  the  said  £.  F.,  represented 
and  affirmed  that  \kere  set  forth  the  misrepresentations  as  they  appear  from 
the  drfendants  writing,  as  thus:  the  said  defendant  knew  the  said  E.  F.,  and 
had  done  a  deal  of  business  w^ith  him,  and  had  taken  a  deal  of  his  (the  said 
E.  F.'s)  money,  and  that  the  said  defendant  then  did  business  with  the  said 
E.  F.,  and  that  upon  the  whole  the  said  defendant  believed  tlie  said  E.  F.  to 
be  a  good  man,  (thereby  then  and  there  meaning  that  the  said  defendant  believed 
the  said  E.  F.  to  be  a  man  in  good  circumstances,  and  fit  to  be  trusted  with 
goods  on  credit.)]     By  means  and  in  consequence  of  which  representation  and 

(a)  See  1  Met.  I,  7  Wend.  9;  11  Id.  3743 12  Id.  176j  14  Id.  126)  8  Johns.  23)  6  Id.  181)  6  Cowen  346. 
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affirmation  60  made  and  given  by  the  said  defendant  to  ^e  said  6.  H.  as  afore- 
said, the  said  plaintiff  not  knowing  to  the  centniy,  b«t  believing-  therefrom 
that  the  said  E.  F.  was  a  man  in  good  dironmstances^  and  fit  to  be  trasted  as 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and  the  —  day  of  ■  ,  Aen  next  follow- 
ing, at  [&c.,  venue,]  aforesaid,  was  induced  to  give  credit  to  the  said  E.  F.  and 
did  then  sell  and  deliver  to  him  divers  goods  on  credit  to  a  large  amount,  to 

wit,  to  the  amount  of dollars,  to  wit,  at  f&c,  venue,]  aforesaid ;  whereas, 

in  truth  and  in  fact,  [here  negaiive  the  truih  of  the  dtfendanfs  representations, 
thus,  mutatis  mutandis:  the  said  £.  F.  at  the  time  of  the  said  defendant  so 
making  and  giving  the  said  representation  and  affirmation  to  the  said  G.  H.  as 
aforesaid,  was  in  bad  and  insolvent  circumstances,  and  not  fit  to  be  trusted  with 
goods  on  credit ;  and  whereas,  in  truth  and  in  fact,  the  said  defendant  did  not 
at  that  time  do  business  with  the  said  E.  F« ;  and  whereas,  in  truth  and  in  fact, 
the  said  defendant  did  not  believe  the  said  E.  F.  to  be  a  good  man,  but  on  the 
contrary  thereof,  at  that  time  well  knew  the  said  E.  F.  then  was  in  bad  and 
insolvent  circumstanoes,  and  not  fit  to  be  trusted  with  goods  on  credit.^  And 
the  said  plaintiff  further  says,  that  the  said  several  sums  of  money  are  still 
wholly  due  and  unpaid  to  the  said  plaintiff,  and  he  is  likely  wholly  to  lose  the 
same,  to  wit,  at  \&ic,,  venue,]  aforesaid. 

Second  Count,  more  general. 

^  And  whereas,  also,  the  said  plaintiff,  before  and  at  the  time  of  the  committing 
ot  the  grievance  by  the  said  defendant,  as  hereafler  next  mentioned,  carried  on 
the  trade  and  business  of  a  '  '  ,  and  the  said  E.  F.  was  desirous  to  deal  with, 
and  to  be  trusted  by  the  said  plaintiff  for  divers  goods,  wares  and  merchandizes, 
en  credit,  in  the  way  of  the  said  trade  and  business ;  and  thereupon  the  said 
defendant,  heretofore,  to  wit,  on  [^c]  at  []d£.c,  t;entie,3  aforesaid,  again  con- 
triving and  intending  to  deceive  and  defraud  the  said  plaintiff,  and  wrongfully, 
deceitftilly  and  frandulently  to  induce,  persuade  and  encourage  the  said  plaintiff 
to  deal  with  the  said  E.  F.  in  the  way  of  his  trade  and  business,  and  to  sell 
and  ddiver  to  the  said  E.  F.  divers  other  goods,  wares  and  merchandizes,  upon 
trust  and  credit,  the  said  defendant  falsely,  fraudulently  and  deceitfully,  then 
and  there  asserted  and  represented  to  the  said  plaintiff  in  substance,  tliat  [the 
said  plaintiff  might  safely  trust  and  give  credit  to  the  said  £.  F.  in  Uiat  behalf, 
and  that  the  said  plaintiff  might  safely  sell  and  deliver  to  the  said  E.  F.  divers 
other  goods,  wares  and  merchandizes  upon  trust  and  credit.]]  By  means  of 
which  said  last  mentioned  false,  fraudulent  and  deceitful  assertion  and  repre- 
sentation, the  said  defendant  did  then  and  there  fraudulently  and  deceitfully 
induce,  persuade  and  encourage  the  said  plaintiff  to  deal  with  the  said  E.  F.  in 
the  way  of  his  said  trade  and  business,  and  to  trust  and  to  give  credit  to  him  in 
that  behalf,  and  to  sell  and  deliver  to  the  said  E.  F.  divers  goods,  wares  and 
merchandizes,  upon  trust  and  credit.  And  the  said  plaintiff  in  fact  says,  that 
he,  confiding  in,  and  giving  credit  to,  the  said  last  mentioned  assertion  and 
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repreeentation  of  the  snid  defendant,  and  beiievingf  the  same  to  be  true,  and  not 
knowing  the  contrary  thereof,  did  afterwards,  to  wit,  on  the  day  and  year  last 

aforesaid,  and  for  a  long  time,  to  wit,  until  the  — —  day  of ,  deal  with  the 

said  E.  F.  in  the  way  of  his  trade  and  business,  and  did  trust  and  give  credit 
to  him  in  that  behalf,  and  did  sell  and  deliver  to  him  divers  other  goods,  wares 

and  merchandizes,  to  a  large  amount,  to  wit,  to  the  aniount  of dollars 

upon  trust  and  credit,  to  wit,  at  [&c.,  venuei]  aforesaid:  whereas  in  truth  and 
in  fact,  at  the  time  of  the  said  defendant^  making  his  said  last  mentioned  asser- 
tion and  represention,  the  said  [^intiff  could  not  safely  trust  and  give  credit  to 
the  said  E.  F.,  nor  could  the  said  plaintiff  safely  sell  and  deliver  to  the  said 
E.  F;  any  goods,  wares  and  merchandizes,  upon  trust  and  credit,  and  the  said 
defendant,  when  he  so  made  his  said  last  mentioned  assertion  and  representa- 
tion, well  knew  the  same,  to  wit,  at  []&e„  venue,']  aforesaid.  And  the  said 
plaintiff  further  says,  that  the  said  B.  F.  hath  not,  nor  hath  any  other  person 
on  his  behalf,  paid  to  the  said  plaintiff  the  said  last  mentioned  sum  of  money 
so  due  to  him  for  the  said  last  mentioned  goods,  wares  and  merchandizes,  or 
any  part  thereof,  but  on  the  contrary  thereof,  he  the  said  E.  F.  then  was,  and 
still  is,  wholly  unable  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff, 
to  wit,  at  [&c.,  venue,]  aforesaid,  and  the  said  plaintiff  is  likely  to  lose  the 
same,  to  wit,  at  [Stc]  aforesaid.    To  the  damage,  [AcJ 


Hirer  ;    See  **  Bailees." 


Houses  :     See  "  Nuisances." 

Sec.  X.    nusBAKD  and  wife. 

1.  For  Criminal  Conversation, 

For  that,  whereas,  the  defendant,  contriving  and  wrongfully,  wickedly  and 
unjustly  intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the  comfort, 
fellowship,  society,  aid  and  assistance  of  E.  [the  imfe*8  christian  name]  ihe 
wife  of  the  plaintiff,  and  to  alienate  and  destroy  her  affection  for  the  plaintiff, 
heretofore,  to  wit,  on  [jSicJ]  at  [^c],  [t/ie  day^  or  about  the  day  the  Jiret  act 
of  adultery  can  be  proved,]  and  on  divers  other  days  and  times  after  that  day 
and  before  the  commencement  of  this  suit,  wrongfully,  wickedly  and  unjustly 
debauched  and  carnally  knew  the  said  E.,  then  and  still  being  the  wife  of  the 
plaintiff,  and  thereby  the  affection  of  the  said  E,  for  the  plaintiff  was  then  and 
there  alienated  and  destroyed  ;  and  also,  by  means  of  the  premises,  the  plaintiff 
hath  thence  hitherto  wholly  lost  and  been  deprived  of  the  comfort,  fellowship 
and  society  of  his  said  wife,  and  of  her  aid  and  assistance  in  his  domestic 
affairs,  which  the  plaintiff  during  all  that  time  ought  to  have  had,  and  other- 
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wise  might  and  would  have  had,  to  wit,  at  [jSccS]    To  the  damage  of  the 
plaintifT  of  — — •  dollars,  and  therefore  he  brings  his  suit,  &c. 


2.  For  Enticing  Plaintiffs  Wife  and  Committing  Adultery  mth  Her. 


For  that,  whereas,  E.  L.,  wife  of  the  said  plaintiff,  on  the  — —  day  of 


in  the  year  ,  at  the  county  aforesaid,  was  the  right  and  lawful  wife  of  the 
said  plaintiff,  and  lived  with  him  in  good  will,  love  and  chastity ;  that  he,  the 
said  plaintiff,  had  great  comfort  in  her  behavior,  affection  and  conversation ; 
that  he,  the  said  plaintiff,  lived  happily  with  her,  and  had  children  by  her,  and 
thereby  was  esteemed  a  good  member  of  society ;  that  the  said  £.  employed 
herself  diligently  in  all  her  household  affairs,  and  was  of  great  service  to  him, 
the  said  plaintiff,  in  all  his  business  and  transactions.  Nevertheless  the  said 
defendant,  not  ignorant  of  the  premises,  but  craftily  and  subtly  designing  and 
intending  to  deceive  and  defraud  the  said  plaintiff  of  the  affection,  conversation, 
society  and  service,  of  the  said  E.,  the  wife  of  the  said  plaintiff,  did,  on  the 
day  and  year  aforesaid,  at  the  county  aforesaid,  procure,  persuade  and  entice, 
the  said  E.,  wife  of  the  said  plaintiff,  to  depart  and  leave  the  said  plaintiff,  and 
afterwards,  to  wit^  the  same  day  and  year  aforesaid,  at  the  county  aforesaid,  the 
said  E.  departed,  and  left  the  said  plaintiff  without  his  leave  or  consent,  and 
contrary  to  his  will  or  desire ;  and  the  said  defendant  afterwards,  to  wit,  the 
ifame  day  and  year  aforesaid,  at  the  county  afpresaid,  admitted  and  received  the 
said  E.  and  kept  her  at  his  the  said  defendants  house^  and  carnally  knew  her, 
knowing  her  to  be  the  wife  of  the  said  plaintiff,  by  reason  of  which  the  said 
plaintiff  lost  the  comfort,  conversation,  affection  and  service,  of  his  said  wife, 
and  all  the  endearments  of  life  that  he  would  have  enjoyed  in  her  society,  and 
likewise  he  is  brought  to  great  shame. 


3.  For  Enticing  Away  and  Harboring  Plaintiff'^s  Wife,  (u) 

For  that,  the  said  defendant  contriving,  and  maliciously  intending,  to  aggrieve 
and  injure  the  said  plaintiff,  and  to  deprive  him  of  the  comfort,  company  and 
fellowship,  of  E.  the  then  and  now  wife  of  him  the  said  plaintiff,  and  of  her  aid 
and  assistance  in  his  domestic  affairs  and  business,  heretofore,  to  wit,  on  tlie 
—  day  of  — ,  in  the  year  — ,  and  from  thence  daily  until  the  —  of 
that  month,  at  the  said  county,  wrongfully  and  injuriously  enticed,  instigated 
and  persuaded,  the  said  wife  of  the  said  plaintiff  unlawfully,  and  without  the 
leave  or  license,  and  against  the  will  of  the  said  plaintiff,  to  depart,  absent  and 
separate  herself,  from  the  said  plaintiff,  and  from  the  dwelling  house  of  the  said 
plaintiff,  and  to  continue  so  unlawfully  absent,  separate  and  apart,  from  the  said 

<tt)  See  5  Ohio  Rep.  630;  Bull  N.  P.  783  Esp.  434}  Cro.  Jae.  501,  038.    As  to  the  above  fonn 
iee  8  Went  418. 
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plaintifi^  her  husband^and  without  his  leave,  and  against  his  consent,  by  means 
of  which  said  unlawful  enticement,  instigation  and  persuasion,  of  the  said 
defendant,  the  said  wife  of  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  county  aforesaid,  without  the  leave  or  license,  and 
against  the  will,  of  the  said,  plaintiff,  departed,  absented  and  separated  herself 
from  the  said  plaintiff,  and  from  the  dwelling  house  of  the  said  plaintiff,  and 
hatli  from  thence  hitherto  continued  so  unlawfully  absent,  separate  and  apart, 
from  the  said  plaintiff,  her  husband,  without  his  leave,  and  against  his  consent, 
whereby  the  said  plaintiff,  during  all  that  time,  hath  wholly  lost  and  been  depriv- 
ed of  the  comfort,  company  and  fellowship,  of  his  wife,  and  of  her  aid  and 
assistance  in  his  domestic  affairs  and  business,  which  he,  during  all  that  time, 
ought  to  have  had  and  enjoyed,  and  otherwise  might  and  would  have  had  and 
enjoyed,  with  his  said  wife,  to  wit,  at  the  county  aforesaid.     And,  whereas, 
heretofore,  to  wit,  on  .the  said  day  and  year  aforesaid,  at  the  county  aforesaid, 
the  then  and  now  wife  of  the  said  plaintiff,  unlawfully,  and  without  the  license 
or  consent,  and  against  the  will,  of  tlie  said  plaintiff,  departed  and  absented 
herself  from  the  ssJd  plaintiff,  and  afterwards,  to  wit,  on  the  same  day  and  year, 
went  and  came  to  the  said  defendant,  yet  the  said  defendant  then  and  there, 
well  knowing  the  premises  last  aforesaid,  but  contriving,  and  maliciously  intend- 
ing, to  aggrieve  and  injure  the  said  plaintiff,  and  to  deprive  him  of  the  comfort, 
company  and  fellowship,  of  lus  said  wife,  and  of  her  aid  and  assistance  in  his 
domestic  affairs  and  business,  then  and  there  unlawfully  harbored  and  received 
the  said  wife  of  the  said  plaintiff,  and  haihfrom  thence  hitherto  wholly  refused 
to  restore  her  to  the  said  plaintiff,  although  tlie  said  defendant  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  and  often  since,  at  the  county  aforesaid, 
was  requested  so  to  do  by  the  said  plaintiff,  but  the  said  defendant  hath  wrong* 
fully  and  injuriously  secreted,  harbored  and  entertained,  th§  said  wife  of  the 
said  plaintiff  from  tlie  said  plaintiff,  her  husband,  and  the  said  plaintiff,  during 
all  the  time  last  aforesaid,  hath  wholly  lost  and  been  deprived  of  the  comfort, 
company  and  fellowship,  of  his  said  wife,  and  of  her  aid  and  assistance  in  his 
domestic  affairs  and  business,  which  he,  during  all  that  time,  ought  to  have  had, 
and  otherwise  might  and  would  have  had  and  enjoyed  with  his  said  wife,  to 
wit,  at  the  county  aforesaid. 


SkC.   XL      INNKEEPERS. 


Innkeeper 


For  that,  whereas,  by  the  law  and  custom  of  the  State  of  Ohio,  innkeepers, 
who  keep  common  inns  for  the  reception,  lodging  and  entertainment  of  travel- 
ers putting  up  at  and  abiding  in  the  same,  are  bound  to  keep  the'goods  and  chatr 
lels  brought  by  such  travelers  into,  and  being  within  their  respective  inns,  safely 
and  without  any  diminution  or  loss.  And  whereas  the  said  defendant,  before 
and  at  the  time  of  the  loss  hereinafter  next  mentioned,  was,  and  from  thence 

60 


174  DBCLARATI0N8  IN  CASE. 

Innkeepen. 


hitherto  hath  been,  and  still  is,  an  iankeepert  and  as  soeh  iaakeepery  the 
defendant  hath,  for  and  during  all  that  time  kept,  and  still  do^  keep,  a  certain 
common  inn  or  tavern  for  the  reception,  lodging  and  entertainment  of  travirient 
that  is  to  say«  a  certain  inn,  commonly  called  or  known  by  the  name  and  sign 
of  M.  ,  to  wit,  at  [&e.,  venue].  And  whereas,  also,  the  said  defendant,  so 
being  such  innkeeper,  and  so  keeping  the  said  inn  as  aforesaid,  the  said  plaiatiff, 
[or  if  his  servant^  '*one  E.  F«  the  servant  of  the  said  A.  fi.'*]  heretofore,  to 
wit,  on  {&€.]  at  [SHc.f  venueri}  aforesaid,  put  np,  and  was  then  and  Uiere  received 
into  the  said  inn  as  a  traveler  by  the  said  defendant,*  and  dien  and  there  bronght 
into  the  said  inn  a  certain  [box,]  containing  certain  goods  and  chaUeb,  to  wit, 
{^c,  enumerate  the  ehatteU^  either  by  their  exact  description^  or  a»in  /rover], 

of  the  said  pldntiff,  of  great  valne,  to  wit,  of  the  valne  of doUars,  and 

which  said  [box]  and  its  contents  aforesaid,  were  then,  and  from  thence  until 
and  at  the  time  of  the  loss  hereinafter  mentioned  within  the  said  inn,  and  that 
the  said  plaintiff,  \or  <*the  said  E.  F.  the  servant  of  the  said  plaintiff,'']  during 
all  that  time  abided  as  a  traveler  therein,  to  wit,  at  [^m  venue^  aforesaid. 
Yet  tlie  said  defendant,  so  being  isuch  innkeeper  as  aforesaid,  not  regarding  his 
duty  as  such  innkeeper,  did  not  keep  the  said  [box]  and  its  contenis  aforesaid,  so 
brought  into  and  so  being  in  the  said  inn  as  aforesaid,  safely,  and  without  dimi- 
nution or  loss,  but  on  the  contrary  thereof,  the  Said  defendant  and  his  servants 
so  negligently  and  carelessly  behaved  and  conducted  themselves  in  that  behali^ 
that  afterwards,  and  whilst  the  said  plaintiff,  [or  ^^  the  said  E.  F.  the  servant  of 
the  said  plaintiff,"]  so  abided  in  the  said  inn  as  aforesaid,  to  wit,  on  the  same 
day  and  year  aforesaid,  the  said  [box]  and  its  contents  aforesaid  were,  by  and 
through  the  mere  carelessness,  negligence  and  default  of  the  said  def(mdant  and 
his  servants  in  that  behalf,  wrongfully  and  unjustly  taken  and  carried  away  by 
some  person  or  persons  to  the  said  plaintiff,  [or  ««co  the  said  plaintiff,  and  E.  F. 
his  said  servant,"]  as  yet  unknown,  and  were,  and  still  are  thereby  wholly  lost 
to  the  said  plaintiff,  to  wit,  at  [&c.,  venue^'\  aforesaid.  \Add  a  count  for  neg*- 
iigence  generally^  m  ante^  430,  second  count.  Aleo  add  a  count  in  trover^  if 
there  be  a  probability  of  supporting  it  in  evidenee.^ 


2.  Against  an  Innkeeper  for  suffering  t/ie  Horse  of  his  Guest  to  stray 

from  his  Inn. 

^s  in  the  preceding  form  to  the  asterisk^  and  then  as  follows  i]  And  as 
such  then  and  there  had  a  certain  [gelding,]  of  the  price  of  — ,  within  that 
inn,  and  delivered  the  same  to  the  said  defendant  then  and  there  to  be  safely 
kept.  Nevertheless  the  said  defendant  knowing  the  said  [gelding]  to  be  witliin, 
he  the  said  defendant  the  same  day  and  year  aforesaid,  at  the  county  aforesaid, 
did  so  negligently  keep  the  said  [gelding],  that  the  said  [gelding],  for  want  of 
safe  keeping  thereof  by  the  said  defendant  and  his  servants,  went  forth  and 
wandered  from  his  said  inn,  whereby  the  said  plaintiff  not  only  lost  the  use  and 
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profit  of  his  said  [gelding],  in  going  oo  his  said  journey  in  doing  necessary 
and  important  business,  but  the  same  thereby  remained  undone,  and  the  said 
plaintiff  not  only  expended  and  laid  out  divers  sums  of  money,  by  reason  of 
the  want  of  his  said  [gelding],  but  also  the  said  plaintiff  always  from  the  said 

— —  day  of ,  in  the  year  aforesaid,  lost  the  use  and  benefit  of  his  said 

[gelding],  and  the  said  defendant  hath  not  delivered  to  the  said  plaintiff  tlie 
said  [gelding],  al&ough  the  said  defendant  on  the  —  day  of  -*— .,  in  the 
year  aforesaid,  at  the  county  aforesaid,  was  thereto  required,  but  the  same  hith- 
erto hath  refused,  and  still  doth  refuse  so  to  do,  or  to  make  him  any  satislaction 
for  the  same.    To  the  damage,  [&c.] 

Sbc.  XII.    landlord  and  tenant. 

1.  By  a  Landlord  against  kis  Tenant  (or  a  Stranger)  for  Voluntary 
Waste^  by  injuring  the  Premises^  and  taking  down  awl  removing 
the  Plaintijps  Fixtures,  {v) 

For  that,  whereas,  before  and  at  the  times  of  the  commitdng  of  the  grievan- 
ces by  the  defendant  as  hereinafter  mentioned,  a  certain  messuage  or  dwelling 
house,  situate  in  the  county  aforesaid,  was  in  the  possession  of  the  defendant 
[or^  *^oi  one  E,  F."]  as  tenant  thereof  to  the  plaintiff,  the  reversion  thereof 
then  and  there  belonging  to  Ihe  plaintiff;  yet  the  defendant,  well  knowing  the 
premises, but  contriving  and  wrongfully  and  unjustly  intending  to  injure, prejudice 
and  aggrieve  the  plaintiff  in  his  reversionary  estate  and  interest  of  and  in  tlie 
said  dwelling  house  with  the  appurtenances,  heretofore,  and  whilst  the  said 
messuage  or  dwelling  house  was  so  in  the  possession  of  the  defendant  [or,  "  the 
said  E.  F.'*]  as  such  tenant  thereof  to  the  plaintiff,  and  whilst  the  plaintiff  was 
so  interested  therein,  to  wit,  on  [&c.]  at  [^.],  and  on  divers  other  days  and 
times  between  that  day  and  the  —  day  of  — -,  a.  d.  — ,  wrongfully  and 
unjustly,  without  the  leave  and  against  the  will  of  the  plaintiff,  pulled  down, 
broke  down,  broke  to  pieces,  prostrated,  damaged  and  destroyed  divers  parts  of 


(r)  Case  lies  by  a  landlord  againsl  his  tenant,  tenant,  allbough  he  hold  under  a  lease  with  a  cov- 

or  a  stranger,  for  voluntary  waste  committed  du-  cnant  to  repair  y  t  Bla.  R.  1111;  t  daund  SfiS,  a, 

ring  the  tenaney,  or  by  a  party  entitled  to  the  b,  v>le ;  or  eoamit  waste  whilst  holding  over 

immediate  reversion  against  the  tenant  for  l\h,  after  notiee  to  quit }   I  Camp.  960;  but  it  is  not 

&c.;  see  1  Saand.  323,  b;  2  Saund.  262,  b,  c,  the  proper  form  of  action  merely  fornot  repairing, 

&c.;  2  Stark.  Ev.  "Waste/'    In  the  instance  of  du;.,  where  there  is  a  covenant  to  leave  ihe  prem- 

a  lenant  neglecting  to  keep  the  premises  in  re-  tses  in  such  repair  as  plaintiflT  should  put  them 

pair,  or  to  cultivate  aceordiag  to  good  husbandry ,  into,  ibr  such  omissioB  cannot  b^  cnUed  iM«f«; 

tusua^mt  is  the  usual,  and  would  seem  to  be  the  2  Eng.  C.  L.  Rep.  149.    For  opening  door  in  a 

more  appropiatc,  remedy;  see  forms,  anUf  294  to  wall  demised,  and  see  points  as  to  form  of  de- 

298.    It  has  been  held  that  case  for  permiuiee  elaration,  Ac;  21  Eng.  C.  L«  Rep.  47.    By  an 

waste  does  not  lie  against  a  tenant  from  year  to  incoming  against  an  outgoing  tenant  on  Ihe  cus- 

yoar ;  1  New  R.  290;  or  a  tenant  for  a  term  not  torn  of  the  country  for  not  leaving  a  third  of  the 

under  a  covenant  to  repair ;  4  Taunt.  464.    Cose  offgoing  crop,  Slc.;  16  East  71. 
for  comMiseice  or  tolxuUary  waste  lies  against  a 
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the  said  messuage  or  dwelling  house,  to  wit»  two  walls,  two  partitions,  two 
ceilings,  two  doors,  fifty  |>anes  of  glass  [jScc.']  parcel  thereof,  £and  used  the  said 
dwelling  house  in  so  bad,  untenantlike  and  improper  a  manner,  that  the  same, 
by  and  through  the  improper  conduct  of  the  defendant  in  the  premises,  then 
and  there  became  and  was  greatly  dilapidated,  broken  down,  broken  to  pieces 
and  damaged,  {to)  And  also  during  the  said  tenancy,  to  wit,  on  the  several 
days  and  times  aforesaid,  wrongfully  and  injuriously  pulled  down,  detached  and 
remoTed  from  the  said  messuage  or  house  divers  fixtures  and  things,  to  wit, 
[two  ovens,  two  stoves,  dtc]  of  great  value,  to  wit,  of  the  value  of  —  dol- 
lars, then  and  there  being  in  the  said  messuage  or  dwelling  house,  and  affixed 
and  annexed  thereto  and  parcel  thereof,  and  being  of  great  value,  to  wit,  of  the 
value  of  — ^  dollars,  and  converted  and  disposed  of  the  same  to  the  defend- 
ant's use,  whereby  the  plaintiff  was  greatly  injured,  prejudiced  and  aggrieved 
in  his  reversionary  estate  and  interest  of  and  in  the  said  messuage  or  dwelling 
house  with  the  appurtenances,  and  of  and  in  the  said  fixtures  and  things  so  in 
the  possession  and  occupation  of  the  defendant  [or  **  the  said  E.  F."]  as  tenant 
thereof  to  the  plaintiff  as  aforesaid.     And  the  plaintiff  further  saith,  that  at 

the  end  of  the  said  tenancy,  to  wit,  on  the  said  ■  ■    ■  day  of  ■  ■    ■,  a.  d. , 

the  defendant  yielded  and  delivered  up  to  the  plaintiff  the  said  messuage  or 
dwelling  house  so  damaged  and  dilapidated  as  aforesaid,  (x)  To  the  damage 
of  the  plaintiff  of  —  dollars,  and  thereupon  he  brings  his  suit,  &c. 


2,  By  Landlord  against  Tenant^  for  not  Cultivating  according  to  good 

Husbandry^  or  for  not  Repairing,  (y) 

For  that,  whereas,  the  said  defendant,  heretofore,  to  wit,  on  [&e.']  at  [&c., 
venue,']  was,  and  from  thence  hitherto  hath  been,  and  sUU  is,  tenant  to  the  said 
plaintiff,  of  a  certain  messuage,  farm,  land  and  premises,  with  the  appurtenances, 

situate  in  the  township  of ,  in  the  county  of  ,  and  by  reason  thereof, 

during  all  that  time  it  was  the  duty  of  the  said  defendant,  as  such  tenant  as 
aforesaid,  to  manage,  use  and  cultivate  the  said  farm,  lands  and  premises,  with 
the  appurtenances,  in  a  good  and  husbandlike  manner,  and  according  to  the 
custom  of  the  country  where  the  said  farm,  lands  and  premises  were  so  situate 
as  aforesaid,  to  wit,  in  tlie  township  and  county  aforesaid.  Yet  the  said  defend- 
ant, not  regarding  his  duty  in  that  behalf,  but  contriving,  [Ac,  state  the  breaches 
according  to  the  fact,  as  in  assumpsit,  ante,  294  to  300.  If  the  action  be  not 
for  repairing,  the  obligation  to  repair,  and  the  breach,  should  be  stated  as  ante, 
294  to  300.     Wlien  the  action  is  for  the  breach  of  an  express  covenant,  it  is 


{to)  Omit  the  allegation  between  the  brackets,  action  be  against  a  stranger^  not  against  tin* 

if  tlio  action  l>o  against  a  stranger,  not  against  tenant. 

Uic  tenant.  {y)  See  note  (v)  wprtu    This  form  b  taken 

(x)  Omit  this  allegation  if  the  tenancy  was  not  from  %  Chit,  PI.  785 
at  an  end  when  the  action  was  brought,  or  the 
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untal  in  one  eounif  immtdiaidy  a^tr  thesUUement  of  the  tenancy^  to  allege 
the  ierma  of  the  tenancy^  the  breach  of  which  is  eomplmned  of  as  follows  :^^ 
**under  and  stdyect  to  certain  terms  and  conditions  to  be  performed  and  ful- 
filled by  and  on  the  part  of  the  said  dtfendant^  that  is  to  say^  t/uU"  Sfc* 
Then  set  forth  the  covenant  in  the  kase^  ^e.  Add  a  count  in  trover^  if  there 
be  any  evidence  to  support  it.  By  incoming  tenant  against  ovU goings  16 
East,  71.] 


3.  By  a  Landlord  against  his  Tenant^  for  not  taking  Care  of  die  Fur- 
niture. 

Instate  that  <*  the  defendant  became  and  was  tenant  to  the  plaintiff  of  a  certain 
house,  with  certain  fixtures  and  furniture  of  the  plaintiff  therein,  at  a  rent,  []&c.3 ; 
the  said  fixtures,  [&c.],  to  be  used  by  tlie  defendant  as  tenant  during  the  term," 
and  then  charge  his  duty  to  take  due  care,  |^&c.]]»  during  the  term ;  that  the 
term  continued  and  defendant  had  the  use,  [&c.3 ;  yet  that  he  did  not  take  due 
care,  [&c.3«  during  the  term ;  whereby  during  the  term,  to  wit,  on  [dbc],  cer- 
tain of  the  said  fixtures,  [&C.39  to  wit,  [&c.],  became  injured,  [^.3.  See 
Forms,  ante,  286, 294  to  300.] 


4.  By  a  Tenant^  not  bound  to  Repair^  against  his  Landlord^  who  had 
commenced  doivg  Repairs  to  the  Premises^  for  not  proceeding  with  the 
Repairs  in  a  proper  manner. 

For  that,  whereas,  liefore  and  at  the  time  of  the  committing  of  the  grievances 
hereinaf\er  mentioned,  the  plaintiff  was  tenant  to  the  defendant  of  a  certain 
messuage,  to  wit,  for  one  year,  and  so  on  from  year  to  year,  for  so  long  a  time 
as  the  plaintiflT  and  defendant  should  respectively  please ;  and  the  said  messuage 
was  seriously  dilapidated  and  mucli  out  of  repair,  and  was  in  part  not  fit  for 
occupation ;  and  the  defendant  had  thereupon,  with  tlie  plaintiff's  permission, 
to  wit,  on  |[&c.3  at  [&.C.],  entered  upon  and  in  part  performed,  and  had  in 
progress,  certain  repairs  necessary  and  proper  to  be  done  to  and  in  the  said 
messuage  upon  that  occasion,  and  which  the  plaintiff  was  not  bound  or  under 
any  legal  or  just  obligation  to  do  or  perform,  and  thereupon  it  then  and  there 
became  and  was  the  defendant's  duty,  having  so  entered  upon  the  said  repairs, 
to  use  due  care,  skill  and  diligence  in  performing,  proceeding  with,  and  com- 
pleting'the  same,  so  that  the  plaintiff  might  not  sustain  any  unnecessary  damage 
or  injury  in  regard  to  his  use  and  occupation  and  enjoyment  of  the  said  mes- 
suage as  such  tenant,  by  reason  of  the  said  repairs  being  left  unfinished  or  in- 
complete during  an  unreasonable  time ;  yet  tlie  defendant,  not  regarding  his 
duty  in  that  behalf,  did  not,  nor  would  use  due  care,  skill  or  diligence  in  per- 
forming, proceeding  with,  or  completing  the  said  repairs,  so  that  the  plaintiff 
might  not  sustain  unnecessary  damage  and  injury  in  regard  to  his  use,  occupa- 
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tion  and  enjoyment  of  the  said  messuage  as  such  tenant ;  bnt  on  the  oontmy 
thereof^  then  and  there  and  for  a  long  tLme»  to  wit»  until  the  commenonnent  of 
tliis  suit,  wrongfolly  neglected  and  refused  so  to  doy  and  by  reason  thereof,  and 
of  the  carelessness,  unskilfulness  and  improper  condnct  and  default  of  the  de- 
fendant in  that  behalf,  the  said  messuage  became  and  was  greatly  and  unneces- 
sarily injured  and  damaged,  and  the  said  repairs  were  not  proceeded  with,  done 
or  performed  within  a  reasonable  time,  although  such  time  hath  long  sinee^ 
elapsed ;  and  tliereby  the  plaintiff  was  put  to  great  and  unnecessary  incouTcni- 
ence  and  loss  in  regard  to  his  use,  occupation  and  enjoyment  of  the  said  mes- 
suage, and  was  during  the  said  time  deprived  of  the  use  of  a  great  part  thereof, 
and  then  and  there  incurred  a  great  expense,  to  wit,  ■  dollars,  in  repairing 
the  said  messuage,  which  would  not  have  been  necessary,  had  the  defendant 
performed  his  said  duty;  and  the  plaintiff,  by  reason  of  the  committing  of  the 
said  grievances  was  and  is  otherwise  injured,  to  wit,  at  the  county  aforesaid ;  to 
the  damage  of  tlie  plaintiff  of  ^— —  dollars ;  and  therefore  he  sues,  ^6c. 


Libel  :    See  next  chapter. 


Sec.  XIII.     LIGHTS,  (z) 

1.  For  Obstructing  Windotos  or  Lights. 

For  that,  whereas,  the  plaintiff,  before  and  at  the  times  of  the  committing  of 
the  grievances  hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been, and 
still  is,  possessed  of  a  certain  messuage  or  dwelling  house,  (a)  with  the  appur- 
tenances, situate  in  the  county  aforesaid,  in  which  said  messuage  or  dwelling 
house,  during  all  tlie  time  aforesaid,  there  of  right  were  and  still  of  right  (b) 


(z)  See  Slark.  Ev.  tit.  WiodoWR;  12  Mass.  1573  ledge  and  acquiMeocc  of  the  owbaf,  and  will  be 
SCoun.  597}  10  Serg.  &  Rawle69;  17  Mass.  443,  leA^  as  a  question  of  fael,  to  the  jury.  See  19 
417)  13  Wend.  261.  It  is  held  in  New  York  that  Wend.  909,  and  cases  there  cited ;  3  Kent's  Com. 
the  presumption  ofrigfat  by  graat  or  otherwise,  as  4  ed.  447, 448j  Yelv.  216,  a,  n.  (I.)  As  to  ease- 
applicable  to  the  windows  of  one  person  over-  meats,  dte.,  see  5  Ohio  Rep.  455;  10  Ohio  Kcp. 
looking  the  land  of  another,  so  that  by  an  untn-  288. 

tcrrupted  enjoyment  of  twenty  years  the  owner  {a)  Or  "workshop "  &r  "  malthouse,"  4*^.,  as 
acquires  a  right  of  action  against  his  neighbor,  for  ihe  case  may  be.  Where  the  dedaralion  in  case 
slipping  the  lights  by  the  erection  of  a  building  for  iiyuring  a  houie  stated  that  the  plaintiff  was 
upon  his  own  land,  forms  no  part  of  their  law ;  not  possessed  of  a  "  messuage,''  and  the  proof  show- 
being  adapted  to  the  circumstances  or  existing^  ed  that  he  was  possessed  of,  and  entitled  to,  pan 
'State  of  things  in  this  country;  and  that  to  author-  only  of  a  boose,  viz.,  certain  rooms  therein:  Iwld 
ize  the  presumption  of  a  gfrant,  the  enjoyment  of  thai  the  variance  was  immaterial ;  29  E^g.  C.  L. 
the  casement  must  not  only  be  uninterrupted  for  Rep.  433;  see  further  ante,  391,  note  (o). 
the  period  of  twenty  years,  but  it  must  be  ad-  {b)  This  general  statement  of  the  right  is  suf- 
vvrsc,  uot  by  leave  or  fuvor,  but  und^r  a  claim  or  ficicnt  at  common  law,  in  Com,  by  the  parly  ea- 
aiisertioB  of  right;  and  it  must  be  with  the  know-  titled,  against  a  wrongdoer. 
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ought  to  be  direfis*  to  wit,  — *—  (c)  [ancient  {d)"]  windows,  throngh  which  the 
light  and  air,  during  all  the  time  afbreiaid,  ought  to  have  entered  and  still  of 
right  ought  to  enter  into  the  said  messuage  or  dwelling  house,  for  the  conveni* 
ent  and  whoiesome  use,  oooupation,  and  enjoyment  thereof;*  yet  the  defendant, 
well  knowing  the  premises,  but  intending  to  injure  the  said  plaintiff  in  this 
behalf,  heretofore,  to  wit,  on  the  —  day  of  — ,  a.  d. ,  at  [Ac.],  wrong- 
fully and  injuriously  erected  a  certain  wall  and  building  near  to  the  said  win- 
dows respectively,  and  there  wrongfully  and  injuriously  kept  and  continued  the 
said  wall  and  building  for  a  long  time,  to  wit,  from  the  day  and  year  aforesaid, 
until  and  at  the  time  of  the  commencement  of  this  suit ;  by  means  of  whiciv 
seTeral  premises  the  light  and  air,  durinf^  all  the  timeif  aforesaid,  were  and  still 
are  hindered  and  prevented  from  coming  and  entering  into  and  through  the  said 
windows,  or  either  of  them,  into  the  said  messuage  or  dwelling  house ;  and  tlie 
same  hath  thereby  been  rendered  and  is  dark,  close,  uncomfortable,  unwhole* 
some,  and  unfit  for  habitation,  and  the  plaintiff  hath  been  and  is  greatly  annoy- 
ed and  incommoded  in  the  use,  possession,  and  enjoyment  of  his  said  messuage 
or  dwelling  house,  with  the  appurtenances,  and  the  same  hath  been  and  is  much 
deteriorated  in  value ;  and  also,  by  means  of  the  premises,  the  plaintiff  hath 
necessarily  incurred  divers  expenses,  to  wit,  to  the  amount  of  — »-  dollars,  in 
obtaining  light  in  his  said  messuage  or  dwelling  house  throngh  and  by  means 
of  other  windows  by  him  opened  for  that  purpose  and  incidetital  thereto,  and 
was  and  is  otherwise  injured,  to>wit,  at  [jkc.'} 


2  For  Continuing  an  Obstruction  Effected  by  Another  Person. 

Proceed  as  in  the  last  form  to  the  asterisk,']  And,  whereas,  before  and  at 
the  time  of  the  committing  by  the  defendant  of  the  grievances  hereinafter  men- 
tioned, a  certain  wall  and  building  had  been  and  was  wrongfully  erected  and 
stood  in  and  upon  a  certain  close  near  to  the  said  windows,  and  wrongfully 
obstructed  the  light  and  air  from  entering  through  the  same  into  the  said  mes- 
suage or  dwelling  house,  of  all  which  the  defendant,  before  the  commencement 
of  this  suit,  to  wit,  on  t&c.]  at  [&c.],  had  notice ;  yet  the  defendant,  intending 
to  injure  the  plaintiff  in  this  behalf,  afterwards  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  and  from  tlienoe  for  a 
long  time,  to  wit,  from  thence  until  and  at  the  time  of  commencement  of  this 
suit,  there  wrongfully  and  injuriously  kept  and  continued  in  and  upon  tlie  said 
close,  and  near  to  the  said  windows  as  aforesaid,  the  said  wall  and  building  so 
there  erected  and  standing  as  aforesaid,  although  the  defendant,  being  the  occu- 
pier of  the  said  close,  was,  to  wit,  on  the  said day  of  ,  a.  d. 


(r)  It  is  not  a  material  variance  to  state  a  great-       {d)  The  word  ancient  is  unnecessary,  and  where 
er  Romber  than  there  are  in  fact— state  enough,    the  right  exists  by  doed  or  agreement  it  is  not 

strictly  correct. 
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Malicious  Arrest,  Sec,  and  Malicious  Prosccutioa. 

at  [^c],  requested  (e)  by  the  plaintiff  to  remove  the  said  obstmctioQ ;  aod  by 
reason  of  the  defendant  keeping  and  continning  the  said  wail  and  building  as 
aforesaid,  the  light  and  air,  during  all  the  time  he  so  kept  and  contioned  the 
same,  were  and  are  hindered,  [^c*  amehtde  at  in  the  preceding  farm. 

Sec.  XIV.    malicious  arrsst,  &c.,  and  malicious  prosecution.  (/) 

1.  For  Malicious  Arrest  for  a  Debl^  on  Mesne  Process, 

For  that,  whereas,  the  defendant,  heretofore,  to  wit,  on  [dec,  date  ef  vmi^ 
but  exact  day  not  material^]  at  [&c.],  not  then  having  any  reasonable  or 
probable  cause  whatsoever  against  the  plaintiff,  [to  the  amount  of,  if  there  were 
no  cause  of  action,  say  *Mn  respect  of,*'  instead  of  **  to  ihe  amount  of,"]  of  the 
sura  of  money  for  which  he  caused  the  plaintiff  to  be  arrested,  as  hereinaAer 
mentioned,  [if  there  were  no  cause  of  action,  add,  "or  any  part  thereof,*']  but 
contriving  and  intending  to  injure  the  plaintiff,  falsely  and  maliciously  caused 
to  be  issued  and  prosecuted  out  of  the  Court  of  Common  Pleas  in  and  for  said 
county  of  ,  at  the  suit  of  the  defendant  against  the  plaintiff,  a  certain  writ 
of  the  State  of  Ohio,  called  a  capias  ad  respondendum,  directed  to  the  sheriff 
of -^-.-  county  aforesaid,  whereby  the  State  of  Ohio  commanded  the  said  sheriff 
that  [&c.,  set  out  the  writ  as  in  the  Form,  ante,  448] ;  {g)  and  the  defendant, 
further  contriving  and  intending  as  aforesaid,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  falsely  and  maliciously  and  without  having  such  reasonable  or 
probable  cause  of  action  as  aforesaid,  caused  the  said  writ  to  be  indorsed  with 
the  alleged  cause  of  action,  the  amount  sworn  to,  and  for  bail  for  — »  dollars, 
and  to  be  delivered  to  the  said  sheriff  to  be  executed  according  to  law ;  and  the 
defendant  afterwards  and  whilst  .the  said  writ  was  in  force,  to  wit,  on  [dtc.]  at 
[&c.],  further  contriving  and  intending  as  aforesaid,  and  not  having  any  such 
reasonable  or  probable  cause  of  action  as  aforesaid,  falsely  and  maliciously 
caused  the  plaintiff  to  be  arrested  (h)  under  and  by  virtue  of  the  said  writ,  and 
to  be  detained  and  imprisoned  thereon  for  a  long  time,  to  wit,  from  thence 
until  {%)  and  upon  tlie day  of ,  in  the  year  aforesaid,  when  the  plain- 
tiff, to  obtain  his  liberation,  procured  certain  persons,  to  wit,  ——  and  —1,  to 
become  bound  by  bond  to  the  said  sheriff  for  his  the  plaintiff's  appearance,  ^., 
to  the  said  action  according  to  the  exigency  of  the  said  writ ;  and  the  defendant 
avers,  that  such  proceedings  were  thereupon  had  in  the  said  suit  [here  state  the 

(e)  Cro.  Jbc.  6663  fi  Co.  R.  100;  WiUes'  R.  (^)  The  writ  and  iDdoriement  shooM  be  ae- 

683^  31  Enj^.  C.  L.  414;  poHj  n.  to  Sec.  XXIV.  curateljr  suted. 

(/)  Po'  ^^  law  geoerall}*,  8ee3  Steph.  N.  P.  {h)  This  allegation  require!  evidence  of  an 

2274.    The  action  lies  for  maliciously  suing^  out  arrest,  and  is  not  proved  by  showings  a  bail  bond 

an  attachment  and  seizing  the  plaintiflT^s  goods,  without  a  caption.    13Eng.  C.  L.  Rpp.  tUK 

though  the  defendant  in  attachment  was  actually  (t)  The  above  allegation  does  not  positively 

indebted  to  the  plaintiff  at  the  time;  9  Ohio  Rep.  require  proof  of  bail  given  to  support  the  actittB  ; 

165;  see  17  Mass.  190;  3  Hawks,  545;  4  Mass.  and  an  action  lies  for  the  detention  without  sodi 

433;  10  Johns.  lOG;  7  Cowen  715.  proof;  4  Camp.  213;  2  Eng.  C.  L.  Rep.  289. 
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mode  by  which  the  former  euit  was  determined^  {k)  which  »,  generally,  a* 

fMowe:"]  heretoforCy  at  the  — —  term  of  said  court,  a.  d. ,  to  wit,  on  the 

—  day  of—,  A.  D.  » it  was  considered  in  and  by  the  said  court,  that 

the  defendant  should  go  hence  without  day,  &c.,  as  by  the  record  and  proceed- 
ing* thereof  remaining  in  the  said  court  fully  appears,  and  by  means  of  the 
premises  the  said  action  was  and  ia  wholly  ended  and  determined.  By  means 
of  which  said  several  premises,  he  the  plaintiff,  during  his  said  imprisonment, 
suffered  great  pain  and  anxiety  of  body  and  mind,  and  was  prevented  from 
transacting  his  necessary  affairs  and  busiuess  by  him  during  that  time  to  be 
performed;  and  thereby  adso  the  plaintiff  necessarily  incurred  divers  costs  and 
expenses,  to  wit,  to  the  amount  of  dpllars,  in  and  about  the  obtaining  his 

release  from  the  said  arrest  and  imprisonment,  and  in  and  about  the  defending 
himself  against  the  said  action,  and  in  and  about  other  the  premises,  and  by 
means  of  the  premises  the  plaintiff  was  and  is  injured  in  his  credit  and  circum* 
stances,  and  otherwise  greatly  damnified,  to  wit,  at  [&c.3 ;  to  tlie  plaintiff's 
damage  of  dollars;  and  therefore  he  brings  his  suit,  &c. 


%  For  Maliciously  Suing  Out  an  Execution.  (/) 

For  that,  whereas,  before  the  committing  of  the  grievance  hereinafter  men- 
tioned, the  defendant,  by  the  consideration  and  judgment  of  the  Court  of  Com- 
mon Pleas,  held  within  and  for  said  county,  to  wit, on  the  — —  day  of 

,  at  the  term  of  said  court,  in  the  year  — ,  recovered  judgment 

against  the  plaintiff  for  the  sum  of  ■  dollars,  debt^  and  — —  dollars  dam- 
age, and dollars  costs  of  suit,  [according  to  the  judgment  J\  And,  where- 
as, before  the  committing  of  the  grievance  hereinafter  next  mentioned,  to  wit, 
on  [&c.]]i  at  the  county  aforesaid,  the  said  several  sums,  so  recovered,  and  each 
of  them,  and  all  accruing  costs,  had  been  fully  paid  and  satisfied  by  the  plaintiff 
to  the  defendant ;  yet  the  defendant,  well  knowing  the  premises,  but  contriving 
and  maliciously  intending  to  injure  and  aggrieve  the  plaintiff,  and  to  cause  his 
goods  and  chattels,  lands  and  tenements,  to  be  wrongfully  and  unjustly  seized 


{k)  Tlie  legal  teminaUoii  of  the  femer  suit  most  tlie  proseeutioii  was  ended  and  detenuned,  and 

be  all^ped  in  the  declaration.    It  is  laid  down  setting  forth  a  judgment  of  the  court  to  this  ef- 

that  the  omission  to  show  that  the  suit  has  been  feet,  whereas  the  record  stopped  with  a  verdict  of 

determined,  is  cored  by  verdict;   see  1  Saund.  not  guilty,  and  did  not  contain  any  Judgment  of 

228,  b;  1  Chit  PI.  6ih  ed.  679,  2d  ed.  407,  note  acquittal,  is  not  a  variance.    4  Cowen  406.    De- 

{b)f  (aed.  qu.)    A  general  allegation,  that  the  suit  daring  that  the  defendant  caused  the  plaintiff  to 

was  ended  and  determined,  not  showing  bow,  be  carried  beA)re  O.,  and  detained  till  she  gave 

would  no  doubt  be  su£Scient  after  verdict,  and  bail  j  whereas  she  was  in  fact  first  committed  for 

perhaps  on  general  demurrer,  but  would  probably  want  of  sureties  by  H.,  and  afterwards  brouglit 

be  held  insufiicient  ou  special  demurrer.  before  O.  and  bailed,  is  no  variance,    /of. 

If  the  declaration  state  how  the  suit  was  de-  {I)  See   9  Ohio  Rep.  103;  17  Mass.  190;  1 

lemuned,  the  particular  mode  alleged  must,  if  Wend.  345;  6Wend.418>  3  Hawks,  543$  4  Mass. 

denied,  be  proved;  alleging,  however,  that  the  433. 
plaintiff  was  acquitted  on  an  indictment,  and  that 
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and  taken  in  execution  for  a  large  sum  of  money  under  color  and  pretence  of 
said  judgment,  and  thereby  not  only  to  deprive  tlie  plaintiff  of  the  uae  and  ben- 
efit thereof,  but  to  bring  him  into  diagraee  and  discredit  amongst  his  neighbow 
and  other  citizens  of  this  State,  and  lo  injare  and  dasmify  the  plaintiff  in  his 
trade  and  business,  and  to  harrass  and  impoTorish  the  plaintiff,  heretofore  and 
after  the  payment  of  said  judgment,  and  all  costs  in  the  premises,  by  the  plains 
liff  to  the  defendant  as  aforesaid,  to  wit,  on  [^c],  at  the  county  aforesaid,  the 
defendant  wrongfully,  unjustly  and  maliciously,  and  without  any  reasonable  or 
probable  cause  whatsoever,  sued  and  prosecuted,  and  caused  and  procured  to  be 
sued  and  prosecuted,  out  of  the  said  court,  a  certain  writ  of  the  State  of  Ohio 
of  fieri  et  levari  fadas,  upon  and  under  c<^r  and  pretence  of  the  said  judg* 
ment,  directed  to  the  sheriff  of  the  county  aforesaid,  by  which  said  writ  the 
said  sheriff  was  commanded  by  the  State  of  Ohio,  to  cause  to  be  levied  of  the 
goods  and  chattels,  in  his  bailiwick^  of  the  plaintiff,  the  sum  of  -—^  dollars, 
which,  by  the  judgment  of  said  court,  at  the  —  term  thereof,  A.  D.         ■,  the 
said  defendant  reeovered  agunst  the  said  plaintiff,  with  interest  thereon  £rom 
{^c,  as  in  the  torU]  until  paid,  and  also  [according  to  the  wrW]  the  further  sum 
of  -^—  dollars  — -  cents,  the  costs  of  increase  on  said  judgment,  and  the 
accruing  costs ;  and  for  want  of  goods  and  chattels  that  the  said  sheriff  cause 
the  same  to  be  levied  of  the  lands  and  tenements,  in  his  bailiwick,  of  the  said 
plaintiff,  and  to  have  that  money  before  the  said  Court  of  Common  Pleas  on 
the  first  day  of  their  then  next  term,  to  render  unto  the  said  defendant,  and  to 
have  then  there  that  writ;  [and  {k)  which  said  writ,  afterwards  and  before  the 
delivery  thereof  to  the  said  sheriff  to  be  executed  as  hereinafter  mentioned,  to 
wit,  on  \j^c,  teste  day  of  wrW]^  at  said  county,  was  duly  indorsed  with  the 
exact  amount  of  the  debt,  damages  and  costs  for  which  said  judgment  was 
entered,  and  the  costs  of  said  party  condemned^  &c.,  to  wit,  the  said  A.  B.  \\ 
and  which  said  writ,  so  indorsed  as  aforesaid,  afterwards,  and  before  the  said 
return  thereof,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  the  county 
aforesaid,  wrongfully,  unjustly  and  maliciously,  and  without  any  reasonable  or 
probable  cause  whatsoever,  caused  and  procured  to  be  delivered  to  W.  C, 
Esquire,  who  then,  and  from  thenceforth,  until  and  at  and  after  the  return  of  the 
said  last  mentioned  writ,  was  sheriff  of  the  county  aforesaid,  to  be  executed, 
and  then  and  there  required  tlie  said  sheriff  to  execute  the  same;  by  virtue  of 
which  said  writ,  the  said  W.  C,  so  being  sheriff  as  aforesaid,  aflerwards,  and 
before  the  said  return  thereof,  to  wit,  on  the  same  day  and  year  last  aforesaid, 

(k)  It  is  believed  that  the  omission  of  the  aver-  same,  whether  the  execution  has  be«i  in  part  sat« 

ment  of  the  indorsement  would  not  subject  the  isfied  by  money  previously  made  or  not ;  and  the 

declaration  to  even  a  successful  special  demurrer,  only  consequence  of  an  omission  of  the  derfc  to 

The  making  the  indorsement  seems  directory  to  endorse  the  costs  taxed  against  the  party  condemn- 

the  clerk.    In  England  the  indorsement  directs  ed  in  the  action,  would  be  that  those  costs  woakt 

the  amount  to  be  levied  and  made  by  the  execu-  not  be  levied,  but  the  writ  itself  would  be  in  every 

tion,  and,  therefore,  limits  and  controls  the  power  respect  valid  until  set  aside.    See  note,  OMfe  p. 

of  the  officer  under  the  writ;  whereas,  here,  the  448,  {q). 
indorsement  reqoired  by  the  statute  is  always  the 
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atod  within  the  bailiwick  of  the  said  sheriff,  as  such  sheriff,  at  the  histanoe  and 
request  of  the  said  defendant,  entered  a  certain  messuage  or  dwelling  house  of 
di9  said  plaintiff,  situate  and  being  in  the  county  aforesaid,  and  then  and  there 
made  a  great  noise  and  disturbance  therein,  and  staid  and  continued  in  the  said 
messuage  or  dwelling  house,  making  such  noise  and  disturbance  therein  for  a 
long  space  of  time,  to  wit,  for  the  space  of  *— -  then  next  following,  and 
thereby,  for  and  during  all  that  time,  greatly  disturbed  and  disquieted  the  said 
plaintiff  and  his  family,  in  the  peaceable  and  quiet  possession,  use,  occupation 
and  enjojrment,  of  the  said  messuage  or  dwelling  house,  and  then  and  there,  at 
the  like  instance  and  request  of  the  said  defendant,  seized  and  took  in  execu« 
tion  the  goods  and  chattels  of  the  said  plaintiff,  to  wit,  [mumercUing  all  the 

articles  Meized^"]  of  a  large  value,  to  wit,  of  the  value  of ,  then  found  and 

being  in  the  said  messuage  or  dwelling,  and  kept  and  detained  the  said  goods 
and  chattels  for  a  long  space  of  time,  to  wit,  for  the  space  of  — -•^y  whereby 
the  said  plaintiff,  for  and  during  all  that  time,  there  lost  and  was  deprived  of  tlie 
use  and  benefit  of  his  said  goods  and  chattels,  and  by  means  of  the  several 
premises  aforesaid,  he,  the  said  j^aintiff,  was  not  only  put  to  great  trouble  and 
anxiety  of  mind,  and  was  forced  and  obliged  to,  and  did  necessarily  lay  out  and 
expend,  a  large  sum  of  money,  to  wit,  the  sum  of  —  dollars,  in  and  about  the 
staying  of  all  furtiier  proceedings  on  the  said  writ  of  exeeution,  and  regaining 
die  possession  of  his  said  messuage  or  dwelling  house,  and  of  his  said  goods 
and  chattels,  so  seized  and  taken  in  execution  under  and  by  virtue  of  the  said 
writ  as  aforesaid,  bat  also  that  he,  the  said  plaintiff,  was  and  is  greatly  injured 
in  his  said  trade  and  business  aforesaid,  in  so  much  that  by  means  thereof,  and 
on  no  other  accoont  whatsoever,  divers,  and  very  many  persons,  and  particular'* 
ly  W.  T.,  [dbc.],  with  whom  the  said  plaintiff  was  before  then  used  and  accus- 
tomed to  deal  on  credit,  and  who  woald  otherwise  have  given  credit  to  the 
said  plaintiff  in  his  trade  and  business,  wholly  refused  and  neglected,  and  de- 
clined to  give  him  any  further  credit ;  and  the  said  plaintiff,  by  means  of  the 
premises,  hath  been  compeUed  to  pay  to  divers  of  his  creditors,  and  particular- 
ly to  H.  L.,  [&c.^,  divers  large  sums  of  money  due  to  them  respectively  from 
the  said  plaintiff,  much  sooner  than  they  would  otherwise  severally  require  the 
same,  and  hath  and  is  otherwise  greatly  injured  and  damnified,  very  much 
impoverished,  and  almost  wholly  mined,  to  wit,  at  the  county  aforesaid*  To 
the  damage,  []&c.[] 


3.  For  maliciously  causing  the  Plaintiff  to  be  Arrested  and  taken  before^ 
a  Justice  of  the  Peace^for  Felony^  Sfc^  and  causing  him  to  be  Impris-* 
oTted  on  a  Warranty  Sfc.^  until  discharged  by  a  Justice^  or  the  Cornet. 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing  by 
the  defendant  of  the  several  grievances  hereinafter  mentioned,  was  a  person  of 
good  name,  credit  and  reputation,  and  deservedly  enjoyed  the  esteem  and  good 
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opinion  of  divers  personfl*  Yet  the  defendant,  well  knowing  the  premises,  but 
contriving  and  intending  to  injure  the  plaintiff,  heretofore,  to  wit,  on  [^.,  the 
date  of  the  warrant,']  at  said  county  of  — ,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  went  before  one  6.  H., 
Esquire,  then  and  there  being  one  of  the  justices  of  the  peace  in  and  for  the 
township  of  ■  in  said  county,  and  then  and  there,  at  said  township,  before 
the  said  6.  H.,  so  being  such  justice  as  aforesaid,  to  wit,  at  said  county,  falsely, 
maliciously,  and  without  any  reasonable  or  probable  cause  whatsoever,  [by 
complaint  in  writing  under  oath  (/)]  charged  the  plaintiff  with  having  [feloni* 
ottsly  stolen  a  gelding  of  the  defendant,]  and  upon  such  [complaint  and]  charge, 
the  defendant  falsely  and  maliciously,  and  without  any  reasonable  or  probable 
caupe  whatsoever,  caused  and  procured  the  said  6.  H.,  so  being  such  jnstioe 
as  aforesaid,  to  make  and  grant  his  certain  warrant  under  his  hand  and  seal,  for 
Uie  taking  the  plaintiff,  and  for  bringing  the  plaintiff  before  him,  the  said  6.  H., 
or  some  other  [according  to  the  worde  of  the  warrani^  justice,  to  answer  said 
complaint,  and  to  be  further  dealt  with  according  to  law,  for  the  said  supposed 
offence.  And  the  defendant,  under  and  by  virtue  of  the  said  warrant,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  said  connty,  wrongfully, 
unjustly,  and  without  any  reasonable  or  probable  cause  whatsoever,  caused  and 
procured  the  plaintiff  to  be  arrested  by  his  body,  and  taken  into  the  custody  of 
a  constable  for  the  said  supposed  offence,  and  afVerwards,  to  wit,  on  [^^]  at 
[&e.],  wrongfully,  unjustly,  and  without  any  reasonable  or  probable  cause 
whatsoever,  forced  and  obliged  the  plaintiff  t6  go  and  appear  before  the  said  6.  H«, 
Esquire,  then  and  still  being  a  justice  of  the  peace  as  aforesaid,  and  to  be  exam- 
ined by  and  before  the  said  G*  H.,  so  being  such  justice  as  aforesaid,  of,  upon  and 
for  the  said  supposed  crime  or  offence,  *and  then  and  there  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause  whatsoever,  caused  and 
procured  the  said  G.  H.,  so  being  such  justice  as  aforesaid,  to  commit  the  said 
plaintiff  into  the  custody  of  the  keeper  of  the  jail  of  the  said  county,  and  to 
make  out  and  grant,  under  his  hand  and  seal  as  such  justice  as  aforesaid,  a 
certain  warrant  or  mittimus,  directed  to  tlie  keeper  of  the  said  jail,  bearing  date 
on  [&c.3t  whereby  the  said  justice  commanded,  authorized  and  required  the 


(/)  The  words  ''by  complaint  in  writing  under  it  commanded  to  bring  both  tbe  peraoo  and  goods, 
oath,"  are  not  in  the  English  forms,  and  are  not  it  was  held  not  a  material  variance,  tbe  deelaratioa 
probablj  necessary.  See  2  Chit.  PI.  8  Am.  ed. ,  not  professing  to  set  forth  tbe  seareh  warraai  in 
607,  and  note  (y);  Stat.  537,  $  I.  Where  in  one  hmc  verbou  4  Cowen,  406.  Where  the  declara- 
count  the  declaration  alleged  that  the  defendant  tion  ayerred  that  the  defendant  charged  the  plain- 
charged  tbe  plaintiff  with  commiuing  the  ofience  tiff  with  violently  assaulting,  and  procured  a  war- 
**  on  the  ^^  day  of  ^^,  18S4;''  another  count  rant  to  apprehend  him  for  the  said  supposed  of- 
Kaid  the  thne  ''on  or  about  the  S4lli  of  May,  18S4,"  fence ;  the  charge  made  was  for  assaulting  and 
andth^  alBdavit  stated  the  offence  to  have  been  striking;  the  warrant  produced  recited  the  charge 
committed  on  or  about  the  16lh  of  May,  it  was  held  to  be  for  assaulting  and  beating :— it  was  held  that 
that  the  aAdavit  was  admissablc  in  evidence.  3  this  was  no  material  variance.  5  Taunt.  1 97.  If 
Ohio  Rep.  66.  the  justice  had  no  jurisdicticw  of  the  case,  aver  a 

MThere  the  declaration  alleged  that  a  search  scienter  of  that  fac't  in  the  defendant.  SWib.30S. 
warrant  coflunanded  to  bring  the  person ;  whereas 
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flaid  keeper  of  the  said  jail,  to  receive  into  his  custody  the  body  of  the  said 
plaintiflf  for  the  said  offence  imputed  and  charged  upon  him  the  said  plaintiff  as 
Hforesaid,  there  to  remain  until  he  should  be  thence  discharged  by  due  course 
of  law,  to  wit,  at  the  counQr  aforesaid;  and  the  said  defendant  also,  falsely  and 
without  any  reasonable  or  probable  cause  caused  and  procured  the  said  plaintiff 
to  be  detained  and  kept  in  custody  in  the  said  jail,  under  and  by  virtue  and  in 
consequence  of  the  said  warrant  or  mittimus,  for  a  long  space  of  time,  tand 
until  his  ditckarge  hereinafter  mentioned,  to  wit,  at  the  county  aforesaid ;  and 
the  said  plaintiff  in  fact  further  saith,  that  whilst  he  the  said  plaintiff  was  so 
in  custody  as  aforesaid,  to  wit,  at  the  Court  of  Common  Pleas  within  and  for 
said  county,  begun  and  held  at  ,  on  the  [dl£c.3f  he  the  said  defendant 

appeared  before  the  said  court,  and  then  and  there  requested  to  be  sworn  to  the 
jurors  of  the  grand  inquest,  then  and  there  sworn  and  charged  to  inquire  for 
the  said  State,  and  the  body  of  the  said  county  of-——,  and  the  said  defendant 
was  then  and  there  accordin^y  sworn  to  the  said  grand  inquest,  but  the  said 
jurors  of  the  said  grand  inquest  did  not,  upon  the  evidence  so  given  by  the 
said  defendant,  or  upon  the  evidence  of  any  other  person,  so  given  to  them, 
find  any  presentment  or  indictment  against  him  the  said  plaintiff,  for  the  said 
supposed  crime  or  offence  for  which  he  was  detained  in  custody  as  aforesaid, 
or  for  any  other  crime  or  offence  whatsoever,  whereupon  the  said  plaintiff  was 
then  and  there  discharged  from  and  out  of  custody ;  and  the  said  plaintiff  doth 
also  aver,  that  he  is  not,  nor  is  in  any  wise,  guilty  of  the  said  supposed  felony 
or  offence  so  charged  upon,  alleged  against,  and  imputed  to  him  as  aforesaid,  to 
wit,  at  the  county  aforesaid. 

If  the  jHfAniiff  was  discharged  by  the  justice^  follow  the  preceding  form 
to  the  asterisk,  and  then  proceed  as  follows :  which  said  justice  having  heard 
and  considered  all  that  the  defendant  could  say  or  allege  against  the  plaintiff 
touching  and  concerning  the  said  supposed  offence,  afterwards,  to  wit,  on  the 
day  [exact  day  as  slated  in  the  trtmseript^  and  year  last  aforesaid,  at  said 
township  and  county,  adjudged  and  determined  that  the  plaintiff  was  not  guilty 
of  the  said  supposed  offence,  and  then  and  there  caused  the  said  plaintiff  to  be 
discharged  out  of  custody,  fully  acquitted  and  discharged  of  the  said  supposed 
offence  (m);  and  the  defendant  hath  not  further  prosecuted  his  said  complaint, 
but  hath  deserted  and  abandoned  the  same ;  and  the  said  complaint  and  prose- 
cution is  wholly  ended  and  determined,  to  wit,  at  said  county. 


(m)  The  entry  upon  docket,  by  justices,  of  the  mid  fUse  and  malicious  charge,  then  and  there, 

acqnitta},  is,  generally,  so  informal,  that  it  may  be  to  wit,  on  [fce.]  aforesaid,  neglected  to  bring  the 

proper  to  vary  this  allegation  so  as  to  eonform  to  same  on  to  a  hewing  or  trial,  and  he,  the  plaintiff, 

the  legal  effect  of  the  entry  upon  the  transeript ;  being  fainoeent  of  the  said  supposed  ofltace,  was 

but  the  words  "  acquitted  and  discharged  ^  should  then  and  there  duly  discharged  out  of  the  said  cos- 

be  always  retained.  tody,  fully  acquitted  and  discharged  of  the  said 

If  the  facts  warrant  the  allegation,  it  may  be  supposed  offence."    t  Chit.  PI.  8  Am.  ed.  G09, 

slated  thus :    ''And  thereupon  the  said  defendant,  n.  (c). 
not  having  any  ground  or  evidence  to  support  the 
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4,     Second  Count  for  same,  (n) 

And  whereas,  also,  the  said  defendant,  further  contriying  and  maliciously  and 
wickedly  intending  as  aforesaid,  heretofore,  to  wit,  on  [&C.3  at  [dtc.,  venue,] 
aforesaid,  falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause 
whatsoever,  charged  the  said  plaintiff  with  having  committed  a  certain  offence 
punishable  by  law,  to  wit,  ;  and  upon  such  last  mentioned  <^aTge,  he  the 

said  defendant,  then  and  there,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
at  [&c.,  venue,']  falsely  and  maliciously  caused  and  procured  the  said  plaintiff 
to  be  arrested  by  his  body,  and  to  be  imprisoned,  and  to  be  kept  and  detained 
in  prison  for  a  long  space  of  time,  to  wit,  for  the  space  of  ,  then  next  fol- 
lowing, and  at  tlie  expiration  of  which  said  time,  he  the  said  plaintiff  was  duly 
discharged  and  fully  acquitted  of  the  said  last  mentioned  offence,  to  wit,  at 
[&c.,  vmtre,]  aforesaid,  (o) 


5.    Damage  applicable  to  both  Counts* 

By  means  of  which  said  several  premises,  (p)  he  the  said  plaintiff  hath  been, 
and  is  greatly  injured  in  his  said  credit  and  reputation,  and  brought  into  public 
scandal,  infamy,  and  disgrace  with  and  amongst  all  his  neighbors,  and  other 
good  and  worthy  citizens  of  this  State,  and  divers  of  those  neighbors  and  citi- 
zens, to  whom  his  innocence  in  the  premises  was  unknown,  have,  on  occasion 
of  the  premises,  suspected  and  believed,  and  still  do  suspect  and  believe,  that 
the  said  plaintiff  hath  been,  and  is  guilty  of  [felony]  ;  and  also  the  said  plaintiff 
hath,  by  means  of  the  premises,  suffered  great  anxiety  and  pain  of  body  and 
mind,  and  hath  been  forced  and  obliged  to  lay  out  and  expend,  and  hath  laid 
out  and  expended,  divers  large  sums  of  money,  in  the  whole  amounting  to  a 

large  sum  of  money,  to  wit,  the  sum  of dollars,  in  about  the  procuring  his 

discharge  from  the  said  imprisonment,  and  defending  of  himself  in  the  premises, 
and  the  manifestation  of  his  innocence  in  that  behalf,  and  hath  been  greatly 
hindered  and  prevented,  by  reason  of  the  premises,  from  following  and  trans- 
acting his  lawful  and  necessary  affairs  and  business  for  a  long  time,  to  wit,  for 

the  space  of ,  and  also,  by  reason  and  means  of  the  said  premises,  the  said 

plaintiff  hath  been,  and  is,  otherwise  greatly  injured  in  his  credit  and  circum- 
stances, to  wit,  at  [&c.]  aforesaid ;  to  the  damage  [&c.]. 

(m)  This  count,  in  respect  of  iu  generality,  is  1;  bqt  if  the  defendant,  ai  any  other  tine,  acrvse 

frequenUy  adopted  at  a  second  count  $  see  Rd.  the  plaintiffof  the  felony,  counts  may  be  here  add- 

Ab.  tit.  Action  sur  Ctue,  d.  pi.  6.    Jt  nay  be  ed  for  the  words  $  1  SSaund.  ]83u 

questionable,  however,  whether  it  would  be  suffi-  (p)  The  danafe  may  be  imprittmmaU,  Mcamdal, 

cient  upon  demurrer.    It  has  been  held  good  ailer  or  expenae, 

Terdicl }  id.  Cro.  Eliz.  7S4j  see  2  B.  dt  Cres.  S83}  Any  particular  damage  sboiidd  be  circomstan- 

6  M.  dt  S.  29.  tially  stated,  for  such  as  are  not  necessarily  iaci- 

(11)  The  accusation  of  felony  before  the  magis-  dental  to  the  premises  will  not  be  admissible  iu 

tratc,  or  in  any  other  course  of  legal  proceeding,  evideuce. 
cannot  be  treated  as  liMlout;  1  Saund.  133,  n. . 


DECLARATIONS  IN  CASE.  487 

Malicious  Arrest,  dtc.,  and  Malicious  ProsecuUon —  Master  and  Servant 

6.  For  maliciously  caus^ing  Plaintiff  to  be  Indicted  for  Felony^  which 

Indictment  iras  tried^  and  Plaintiff  acquitted. 

Follow  preceding  fomit  No,  3,  to  the  dagger  ^  t  and  then  proceed  ae. follows :] 
and  until  his  acquittal  hereaAer  next  mentioned,  to  wit,  at  the  county  aforesaid ; 
and  the  plaintiff  further  says,  that  whilst  he  was  so  in  custody  as  aforesaid, 
that  is  to  say,  at  tlie  Court  of  Common  Pleas  within  and  for  said  county,  begun 
and  held  at  — — ,  on  [&c.],  he  the  said  defendant  falsely  and  maliciously  and 
without  any  reasonable  or  probable  cause  whatsoever,  indicted  {q)  and  caused 
and  procured  to  be  indicted  the  said  plaintiff,  by  the  name  of  A.  B.,  upon  and 
for  the  said  supposed  offence  hereinbefore  mentioned,  for  that,  \Jtere  'state  the 
substance  or  material  parts  of  the  indictment^  and  then  proceed  as  follows  f\ 

and  the  plaintiff  further  says,  that  afterwards,  to  wit,  at  the term  of  said 

court,  in  the  year ^  held  within  and  for  said  county,  he  the  said  plaintiff 

was  of  the  premises  aforesaid  and  in  the  said  indictment  mentioned,  in  due 
manner,  and  according  to  due  course  of  law,  by  a  jury  of  the  county,  acquitted 
and  discharged,  to  wit,  at  the  county  aforesaid ;  and  thereupon  it  was  tlien  and 
there  considered  in  and  by  tlie  said  court,  that  the  said  plaintiff  should  go  hence 
without  day  [according  to  the  judgment"],  and  the  said  plaintiff  was  and  is 
duly  discharged  of  and  from  the  premises  in  the  said  indictment  specified,  as 
by  the  record  and  proceedings  of  said  court  will  more  fully  and  at  large  appear; 
by  means  whereof  [^.,  state  the  damage  as  in  preceding  form,  ante^  p. 
480.] 

Sec  XV.    master  akd  ssrvakt, 

1.  For  Debauching  the  Plaintiff'* s  Daughter  and  Servant,  (r) 

For  that,  whereas,  the  defendant,  contriving  and  wrongfully  intending  to 
injure  the  plaintiff,  heretofore,  to  wit,  on  [&e.]  at  [dbc.],  and  on  divers  days 
and  times  after  that  day,  and  before  the  commencement  of  this  suit,  debauched 
imd  carnally  knew  E.  F.,  being  the  daughter  of  the  plaintiff,  and  who  then  and 
there  and  during  all  the  time  aforesaid  was  and  yet  is  the  servant  of  the  plaintiff, 
whereby  the  said  E.  F.  became  pregnant  and  sick  with  child,  and  so  continued 
for  a  long  time,  to  wit,  nine  months,  that  is  to  say,  until  the  — «-—  day  of  », 
A.  D.  •— — ,  to  wit,  at  said  county,  when  the  was  delivered  of  the  child  with 
which  she  was  so  {ftegnant,  by  means  of  which  said  premises  the  said  E.  F. 
was  unable  A>  do  or  perform  the  neeessary  a&irs  and  business  x>f  the  plaintiff, 
being  her  [ikther  and]  master  as  aforesaid,  for  a  long  time,  to  wit,  from  tlie  day 
and  year  first  mentioned  hitherto,  and  the  plaintiff  during  that  time  hath  lost 
and  been  deprived  of  the  services  of  the  said  E^  F«,  and  by  reason  of  the  prein^ 

{q)  This  is  the  usual  alleg^ation  j  3  Burr.  993}       (r)  For  (be  law,  see  antej  81. 
2  Chit  ri.  8  Am.  ed.  612  d,  n.  (o). 
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1868  the  plaiotiff  necessarily  incurred  a  great  expense,  to  wit,  to  the  amoiint  of 
■  dollars,  in  and  about  the  nursing  and  taking  care  of  the  said  £•  F.,  and 
the  delivery  of  the  said  child  upon  the  occasion  aforesaid,  and  incidental  thereto, 
to  wit,  at  said  county ;  to  the  damage  of  the  plaintiff  of  — ~  dollars ;  and 
therefore  be  brings  his  suit,  &4i. 


2.  Special  Count  for  game,  (s) 

And  whereas,  also,  before  and  at  the  time  of  the  committing  of  the  grieyance 
herein  next  mentioned,  to  wit,  at  [&c.],  Rebecca,  the  daughter  and  servant  of 
the  said  plaintiff,  resided  witli  the  said  plaintiff,  and  gready  assisted  her  in  the 
business  of  herself  and  family,  yet  the  said  defendant,  well  knowing  the  prem- 
ises, but  contriving  Q&c],  to  wit,  on  [JScc.']  at  [i&c.],  falsely  and  wrongfully 
represented  to  the  said  Rebecca,  that  his  the  said  defendant's  former  wife  was 
dead,  and  that  he  was  then  and  there  unmarried ;  and  then  and  there  falsely 
and  wrongfully  induced  and  persuaded  the  said  Rebecca  to  marry  him,  provided 
she,  the  said  plaintiff,  would  consent  thereto ;  and  in  further  execution  of  his 
said  false,  wicked  and  injurious  acts  herein  next  after  mentioned,  the  said 
defendant  did  then  and  there  induce  and  persuade  the  said  plaintiff  to  give  such 
consent  by  the  like  false  and  wrongful  representations  as  aforesaid,  and  there- 
upon, to  wit,  on  [&c.]  at  [^.],  the  said  marriage  was  thereupon  had  and 
solemnized  by  and  between  the  said  Rebecca  and  the  said  defendant,  whereas 
in  fact  and  in  truth,  the  lawful  wife  of  the  said  defendant  was  then  living,  lo 
wit,  at  {[&c.].  And  whereas,  also,  in  fact  and  in  truth,  the  said  defendant  was 
not  then  unmarried,  and  which  tlie  said  defendant  then  and  there  well  knew. 
[T^tf  narr,  then  averred  that  the  drfendant  abandoned  the  said  JRebeeca  t^er 
impregnating  Aer,  ^c.]. 


3.  For  Enticing  away  the  Plaintijps  Apprentice. 

For  tliat,  one  A.  B.,  on  [^c],  and  long  before,  was  and  fttill  is  die  plaintiff's 
apprentice  and  servant,  and  duly  bound  to  the  ]^aintiff,  to  dwell  with  and  serve 
him,  for  and  during  the  term  of  -^—  years,  from  and  after  the  *—  day  of 
[^c] ;  of  aU  which  the  said  defendant  was  well  knowing ;  yet  the  said  de- 
fendant, contriving  to  defraud  and  deprive  the  plaintiff  of  ail  the  profit  and 
benefit  of  the  service  of  said  apprentice,  did,  on  {[&c*]  at  [Ae«]f  entice  and 
procure  the  said  A.  B«,  then  being  the  plaintiff's  apprentice  and  servant,  as 
aforesaid,  of  which  the  said  defendant  was  knowing,  without  die  plaintiff's 
leave,  and  against  his  will,  to  depart  and  leave  the  {^aintiff 's  service ;  by  means 
of  which  enticement,  the  said  A.  B.  afterwards,  to  wit,  on  the  same  day,  de- 
parted and  left  the  plaintiff's  service,  without  leave  and  against  the  plaintiff's 

(t)  Thii  coaDt  wa«  fnuned  by  T.  A.  Emmett,  Eaq.  j  15  JobBS.  121. 
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wilL  And  the  said  defendant,  afterwards,  on  the  same  day,  there  knowing  the 
said  A.  B.  then  to  be  the  plaintiff's  servant  and  apprentice,  received  and  ad- 
mitted him  the  said  A.  B.  into  his  the  said  defendant's  service,  and  has  ever 
sinee  retained  and  kept  him  therein ;  whereby  the  plaintiff*  has  lost  the  benefit 
and  profit  of  the  service  of  his  said  apprentice  and  servant,  from  Q&c]  aforesaid, 
unto  this  day. 


4.  Another  Form  far  the  like,  (t) 

For  that,  whereas,  one  A.  B.,  a  minor,  on  {]&c.],  and  long  before,  was  and 
still  is  the  plaintiff's  apprentice  and  servant,  duly  bound  to  the  plaintiff,  to 

dwell  with  and  serve  him,  for  and  during  the  term  of years  from  [jScc,']  ; 

of  all  which  the  said  defendant  was  well  knowing,  yet  the  said  defendant,  con- 
triving to  defraud  and  to  deprive  the  plaintiff  of  all  the  profit  and  benefit  of  the 
service  of  the  said  apprentice,  did,  on  [dbc.].at  [&c.^,  entice  and  procure  the 
said  A.  B.,  then  being  the  plaintifi  's  apprentice  and  servant  as  aforesaid,  and 
whereof  the  said  defendant  was  well  knowing,  as  aforesaid,  to  depart  and  leave 
the  plaintiff's  service,  against  his  will  and  without  his  consent,  and  by  means 
of  which  enticement,  the  said  A.  B.,  afterwards,  to  wit,  on  the  same  day  there 
run  away  and  departed  and  left  the  plaintiff's  sei\ice,  without  his  consent  and 
against  his  will ;  and  the  said  defendant,  afterwards,  to  wit,  on  the  same  day 
there  well  knowing  the  said  A.  B.  to  be  the  plaintiff's  apprentice  and  servant, 
and  that  the  said  A.  B.  had  run  away  as  aforesaid  from  the  said  service  of  the 
plaintiff,  admitted  and  received  the  said  A.  B.  into  his  the  said  defendant's 
service,  and  then  and  there  entertained  and  harbored  the  said  A.  B.,  and  has 
ever  since  retained,  entertained,  harbored  and  employed  him  the  said  A.  B.  in 
his  the  defendant's  service,  and  concealed  the  said  A.  B.  from  his  said  lawful 
master,  and  has  deprived  the  plaintiff  of  all  the  benefit  and  profit  of  the  service 
of  his  said  apprentice  and  servant,  from  Q^c.^  to  the  day  of  the  commence- 
ment of  this  suit;  to  the  damage,  {jSic."] 


5.  For  Entieing  Away  the  Plaintiffs  Workmen  Employed  by  him  in 
his  Business^  whereby  he  was  Unable  to  Complete  an  Agreement, 

For  that,  whereas,  before  the  committing  of  the  several  grievances  by  the 
defendants  as  hereinafter  mentioned,  that  is  to  say,  on-  [&c.3  at  [&c.]],  by  a 
certain  agreement  then  and  there  made  between  the  defendant  E.  F.,  of  the  one 
part,  and  the  plaintiff  of  the  other  part,  the  plaintiff  did  agree  with  the  said  E. 
F.  that  he,  the  plaintiff,  would  weekly  and  every  week  from  and  after  the  •»— 
day  of  '  then  next  ensuing,  make  for  and  sell,  and  deliver  unto  the  said  E. 
F.  certain  piano  fortes  of  such  number  and  description,  and  under  such  terms 

H)  See  Stat.  €6,  $  14. 
62 


490  DECLARATIONS  IN  CASE. 

Master  and  ServanL 

and  c4)nditionB,  as  are  in  the  said  agreement  mentioned,  and  the  said  E.  F.  did 
thereby  then  and  there  agree  with  the  plaintiff  that  he,  the  said  £•  P.,  wcnild 
weekly  and  every  week,  daring  the  continuance  of  the  said  agreement,  accept 
and  take  from  the  plaintiff  such  |nano  finrtes,  and  should  and  would  pay  or 
cause  to  be  paid  unto  the  plaintiff  the  price  or  prices  of  such  piano  tones  as 
should  be  so  made  by  the  plaintiff  and  received  by  the  said  E.  F*  in  pursuanoe 
of  the  said  articles  of  agreement,  at  such  rate  and  in  such  manner  as  therein 
mentioned,  [there  was  also  a  clause  ir^icting  a  penalty  in  case  of  defauli  by 
either  party ^  which  said  agreement,  at  the  time  of  the  committing  of  the  said 
several  grievances  by  the  defendants  as  hereinafter  mentioned,  was  and  still  is 
in  full  force ;  and  whereas,  also,  aAer  the  making  of  the  said  agreement,  and 
before  and  at  the  time  of  the  committing  of  the  grievances  by  the  defendants 
as  hereinafter  mentioned,  divers  persons,  that  is  to  say,  A.  R.  |^&c.]],  were  the 
servants  of  the  plaintiff  in  the  way  of  his  trade  or  business  of  a  piano  forte 
maker,  by  him  then  and  there  and  still  carried  on ;  yet  the  defendants,  well 
knowing  the  premises,  heretofore,  to  wit,  on  |^^c.]],  at  said  county,  conspired, 
combined,  confederated,  and  agreed  together  to  injure,  prejudice,  and  aggrieve 
the  plaintiff  in  his  aforesaid  trade  and  business,  and  to  deprive  him  of  the  ser- 
vices of  tlie  said  A.  R.  £&c.]  as  such  servants  as  aforesaid,  and  of  the  profits, 
benefits  and  advantages,  which  might  and  would  otherwise  have  arisen  and 
accrued  to  him  from  the  continuance  of  the  said  A.  R.  [dbc.^  in  the  said  ser- 
vice of  the  plaintiff,  and  also  wrongfully  and  unjustly  to  hinder  and  prevent  the 
plaintiff  from  performing  the  said  agreement  in  matters  on  the  part  of  the  plain- 
tiff to  be  performed,  and  to  deprive  the  plaintiff  of  the  gains  and  profits  which 
he  might  and  would  have  derived  and  acquired  from  performing  the  same,  and 
also  to  subject  the  plaintiff  to  the  payment  of  divers  large  sums  of  money,  to 
be  recovered  against  him  as  and  by  way  of  damages  for  the  non-performance 
of  the  said  agreement ;  and  the  plaintiff  further  saith,  that  the  defendants,  in 
pursuance  of  their  said  unlawful  conspiracy,  confederacy  and  agreement,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at  said  county,  unlawfully, 
wrongfully  and  unjustly,  enticed,  persuaded  and  procured,  the  said  A.  R.  []&c.])t 
so  then  and  there  being  the  servants  of  the  plaintiff  as  aforesaid,  to  depart  from 
and  out  of  the  service  of  the  plaintiff,  that  is  to  say,  by  unlawful  and  unjust 
means  and  devices,  that  is  to  say,  by  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  said  county,  causing  and  procuring  the  said  A.  R.  [&c.3f  so  then 
and  there  being  the  servants  of  the  plaintiff  as  aforesaid,  to  be  furnished  and 
supplied  with  meat,  drink  and  entertainment,  and  giving  and  paying  to  each  of 
them  a  large  sum  of  money,  to  wit,  —  dollars,  as  a  premium  and  reward  for 
their  and  each  of  their  unlawfully  and  unjustly,  and  without  the  license  or  con* 
sent,  and  against  the  will  of  the  plaintiff,  departing  from  and  out  of  the  service 
of  the  plaintiff,  and  also  by  then  and  there  promising  and  agreeing  with  the 
said  servants  of  the  plaintiff  and  each  of  them  to  retain  and  employ  them  and 
each  of  them  in  the  service  of  the  defendants,  for  certain  large  wages  and 
reward,  to  be  paid  by  the  defendants  to  each  of  them,  the  said  A.  R.  [dec.],  so 
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being  the  senraals  of  the  plaintiff;  and  also  by  then  and  there  f^ady  and 
fraudulently,  repfeeenting  to  the  said  aerfants  of  the  piaintifft  that  he»  the  plains- 
tiff,  would  be  unable  to  pay  to  them  or  either  of  them  their  or  either  of  their 
lawful  wages  and  leward  for  the  serriees  to  be  perf<Hnned  by  them  respectiydiy 
as  such  servants  of  the  plaintiff,  by  means  of  whieh  said  enlieement,  persuasion 
«nd  proenrement,  the  said  A.  R.  Q^*},  so  being  such  serrants  of  the  plaintiff 
•s  aforesaid,  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at  said  county, 
unlawfully,  wrongfully  and  unjustly,  and  without  the  lioense  or  consent,  and 
against  the  will  of  the  plaintiff,  departed  from  and  out  of  the  service  of  the 
plaintiff,  and  have,  and  each  of  them  hath,  remained  and  continued  absent  from 
such  service,  to  wit,  from  thence  until  the  commeneement  of  this  suit,  to  wit, 
«t  said  county,  whereby  the  plaintiff  hath  kt  and  during  ail  that  time  lost  and 
been  deprived  of  the  services  of  the  said  A*  R.  [^c],  and  each  of  them,  in 
his  said  trade  and  business,  and  of  all  the  profits,  benefits  and  advantages, 
which  might  and  would  otherwise  have  arisen  and  accrued  to  him  from  such 
services,  and  by  means  of  the  several  premises  the  plaintiff  hath  been  hindered 
and  prevented  from  performing  the  said  agreement  on  his  part  and  behalf  to  be 
performed,  and  from  making,  selling  and  delivering,  the  said  piano  fortes  accord- 
ing to  the  said  agreement  as  he  otherwise  might  and  would  have  done,  and  hath 
wholly  lost  and  been  deprived  of  divers  great  gains  and  profits  which  he  might 
and  would  have  derived  and  acquired  from  making,  selling  and  delivering,  the 
said  piano  fortes,  and  from  performing  the  said  agreement,  and  hath  been  and 
is  subjected  to  a  claim  against  him  for  the  non-performance  thereof,  and  also  by 
means  of  the  premises  the  plaintiff  hath  been  and  is  greatly  injured  in  his  said 
trade  and  business  and  otherwise,  (u)    To  the  damage,  [dcc.3 


6.  By  the  Proprietor  of  an  Omnibus  against  the  Driver^  his  Servant^ 
for  Injuring  one  of  the  Horses  by  Careless  Driving,  (v) 

For  that,  whereas,  the  plaintiff,  heretofore,  to  wit,  on  [&c.]]  at  [&c.],  retained 
and  employed  the  defendant,  at  his  request,  for  reward  to  him,  to  drive  and 
manage  a  certain  carriage,  to  wit,  an  omnibus,  and  divers,  to  wit,  two  horses  of 
the  plaintiff,  for  him  the  plaintiff,  and  as  his  servant,  and  the  defendant,  by 
virtue  of  such  retainer,  then  and  there  drove  and  managed  and  had  the  charge 
of  the  said  carriage  and  horses,  and  thereupon  it  then  and  tliere  became  and 
was  the  defendant's  duty  to  drive  and  manage  tlie  said  carriage  and  horses  in  a 
careful  and  proper  manner,  and  to  taJie  due  and  reasonable  care  thereof  whilst 


(ti)  There  were  severe]  other  counts  more  gen-  stating  that  in  pursuance  thereof,  defendants  enti- 

eral,  referring  only  to  the  agreemeat  in  the  first  ced,  &c.    The  declaration  was  drawn  by  an  emi- 

count,  and  not  staling  the  anode  of  persuasion,  nent  pleader.    Plaintiff  recovered  a  verdict  and 

and  for  harboring,  6k,;  and  other  eotints  (not  no-  very  large  damages.    I  Chit.  Prec.  ^3,  n. 

ticing  th^  agreement)  for  enticing  and  harboring.  (v)  For  law,  see  1  Cowen,  109. 
There  was  also  a  count  for  a  cowpiracy  to  entice, 
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Negligence  and  Carelesniess. 


he  80  had  the  charge  of  the  same ;  yet  the  defendant  then  and  there  drove  and 
managed  the  said  carriage  and  horses  in  a  careless  and  improper  manner,  and 
did  not  take  due  or  reasonable  care  thereof,  and  by  reason  of  the  carelessness, 
improper  conduct,  and  breach  of  duty  of  the  defendant  in  the  premises,  one  of 
the  said  horses,  being  of  great  value,  to  wit, '  ddlars,  then  and  there  be- 

came and  was  greatly  cut,  bruised  and  wounded,  and  injured,  and  one  of  its 
legs  then  and  there  became  and  was  fractured  and  broken,  and  the  said  horse 
was  rendered  and  is  of  no  use  or  value  to  the  plaintiff,  and  thereby  he  hath  lost 
divers  gains  and  profits  which  would  dttierwise  have  accrued  to  him  from 
the  use  of  the  said  last  mentioned  horse,  and  thereby  also  the  plaintiff  then  and 

there  incurred  divers  expenses,  to  wit, dollars,  in  having  the  said  horse 

examined  and  taken  care  of  [and  in  hiring  ancrtlier  horse  in  lieu  thereof  for  a 
long  time,  to  wit,  from  thence  hitherto],  to  wit,  at  said  county.  To  the  damage 
of  the  said  plaintiff  of dollars,  and  therefore  he  brings  his  suit. 


«  Millers:     See  *< Bailees." 

Sec.   XVI.      negligence    and    carelessness.      See    also    **  Attorneys,*' 

«* Bailees,"  «* Carriages,"  "Carriers,"  "Landlord  and  Ten- 
ant," "  Master  and  Servant,"  "  Nuisances,"  "  Physicians." 

1.  For  Carelessly  Kindling  a  Fire  on  Defendants  Land^  whereby  Plain- 

tiff^s  Property  was ,  Burned,  (v) 

For  that  the  plaintiff,  on  Qd^c]  at  [&C.39  was  and  still  is  lawfully  possessed 
of  about  fifty  acres  of  land,  situate  in  said  county,  on  which  there  was  a  bam 
with  sixty  tons  of  hay  in  it;  and  a  fruitful  orchard  was  also  on  said  land;  of 
all  which  the  said  defendant  was  well  knowing ;  yet  the  said  defendant,  on 
[Sic."]  at  the  county  aforesaid,  wittingly  kindled  a  fire  on  his,  the  said  defend- 
ant's land,  next  adjoining  to  the  plaintiff's,  and  at  the  distance  of  sixteen  rods 
from  the  plaintiff's  said  land,  and  then  and  there  so  negligently  watched  and 
tended  the  said  fire,  that  the  said  fire  came  into  the  plaintiff's  said  land,  con- 
sumed said  barn,  and  the  hay  therein  of  the  value  of  dollars,  and  six  fat 

sheep,  of  tlie  value  of dollars,  there  in  said  bam  being,  and  also  forty-five 

rods  of  log  and  rail  fence,  of  the  value  of dollars,  and  killed  forty  fruit- 
bearing  apple  trees  in  said  orchard,  and  consumed  and  destroyed  the  plaintiff's 
grass  growing  on  said  land.     To  the  damage,  [&c.] 


2.  Another  Form  for  the  Like. 

For  that,  whereas,  on  [&:c.]  at  [&c,],  tlie  said  plaintiff  was  seised  and  pos- 
sessed in  his  own  demense  as  of  fee,  [or  set  forth  wliat  other  estate  he  held  or 
possessed*     See  ante,  p.  413,  note,"]  of,  in  and  to  a  certain  farm  [or  "piece  or 

(i')  ThU  declaration  v/as  framed  by  Tbaicher.  CNiver,  289.    For  law,  see  8  Johns.  421. 
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parcel  of  land,"]  situated  in  [Ate.,  pface,]  containing  one  hundred  and  twenty- 
eight  acres  of  land,  and  bounded  and  described  as  follows,  to  wit,  [Aere  the 
iwtmdaries;  theses  in  general,  are  not  neceesary  to  be  eet  out.']  And  whereas, 
also,  at  the  time  and  place  last  mentioned,  to  wit,  on  [&c.]  at  [&c.],  the  said 
defendant  was  also  possessed  of,  in  and  to  a  certain  other  farm,  piece  or  parcel 
of  land  next  to  and  adjoining  [or  <*near  to,"]  the  said  farm,  or  piece  or  parcel 
of  land,  of  the  said  plaintiff;  yet  the  said  defendant  well  knowing  the  premises, 
but  not  regarding  the  safety  and  preservation  of  the  property  of  the  said  plain- 
tiff, did,  to  wit,  on  [^.]  at  (^^.],  set  fire  to  the  wood,  trees  or  timber  then  and 
there  standing  and  growing  on  the  said  land  so  [possessed  or  say  owned]  by 
him  the  said  defendant  as  aforesaid,  and  did  then  and  there  so  carelessly,  negli- 
gently and  improvidently  manage,  direct  and  conduct  the  said  fire,  that  by  and 
through  the  mere  carelessness,  negligence  and  mismanagement  of,  the  said 
defendant  and  his  servants  and  agents  in  and  about  the  said  fire  and  the  spread- 
ing thereof,  to  the  farm,  &c.  of  the  said  plaintiff,  one  thousand  pine  trees,  one 
thousand  oak  trees,  one  thousand  chesnut  trees,  one  thousand  hickory  trees, 
one  thousand  maple  trees,  one  thousand  other  trees,  twelve  hundred  yards  of 
fence,  one  bam,  one  stable  and  one  dwelling  house  of  him  the  said  plaintiff, 
then  and  there  standing  and  being  on  the  said  farm,  piece  or  parcel  of  land  of 
him  the  said  plaintiff,  and  being  of  great  value,  to  wit,  of  the  value  of  seven 
thousand  dollars,  then  and  there  caught  fire  from  the  spreading  of  the  fire  afore- 
said, so  set  as  aforesaid  by  the  said  defendant,  and  which  spreading  as  aforesaid 
might  and  would  have  been  then  and  there  prevented,  had  the  said  defendant 
then  and  there  used  due  skill,  care  and  attention  to  prevent  the  same ;  by  means 
of  which  said  want  of  care,  circumspection  and  skill  as  aforesaid  of  the  said  de- 
fendant, the  said  one  thousand  pine  trees,  [stating  the  reet,']  of  the  said  plaintiff, 
were  then  and  there  entirely  burnt,  consumed,  destroyed  and  lost  to  the  said 
plaintiff,  by  the  spreading  of  the  fire  as  aforesaid,  to  his  damage  [&c.],  and 
and  therefore,  [&;c.]  [7%«  pleader  may  add  other  eounta  either  more  or  less 
«;;ecta/.] 

.    Sec.  XVIL    nuisances,  {w)    See  also  <<  Lights,"  *' Reveisions,"  «*  Water 

and  Watercourses,"  "Ways." 

1.  For  not  using  due  Care  in  pulling  down  a  House^  adjoining  the 
Plaintiff^s  House^  whereby  the  latter  was  injured^  Sfc.  (x) 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing  of 

(lo)  For  the  law  generaUy,  see  Stark.  £v.  title  to  the  defendant  to  remove  the  nuisance,  should, 

Nuisances  ;  4  Ohio  Rep.  377;   4  Wend.  9;  7  strictly  speaking,  be  alleged ;  Willes  683;  Cro. 

Cowen  609,  15  Wend.  397.  Jac.  555;  2  Stark.  Ev.  7  Am.  ed.  746;  5  Co.  100; 

In  some  cases  it  is  necessary,  and  under  any  2  Chit.  PI.  8  Am.  ed.  88, 89;  3  Stcph.  N.  P.  2364; 

eircumstances  it  is  judicious  prior  to  tlie  com-  and  it  seems  a  notice  of  removal  left  at  the  prem- 

mencemont  of  the  action  to  require  the  defendant  i&es  is  evidence  against  a  nibsequent  occupier  to 

to  abate  a  nuisance.    If  the  action  be  not  brought  render  him  liable ;  21  Eng.  C  L  Rep.  414. 
against  the  original  erector  of  the  nuisance  but        {x)  For  law,  &c.,  see  32  Eng.  C.L.  Rep.  142;  28 

against  his  grantee,  lessee,  &c.,  a  special  request  Eng.  C.  L.  Rep.  128;  17  Eag.  C.  L.  Rep.  483,  and 
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the  grievances  hereinafter  mentioned^  was  pa9se88ed  of  a  certain  house,  aitaate 
in  the  county  aforesaid,  and  occafiied  the  same  and  resided  therein,  and  jost 
before  and  at  the  times  of  the  ooannitting  of  the  grioTuioes  hereinafter  men- 
tioned, the  defendant  was  about  to  pull  down,  and  prostrate,  and  lenoTe*  and 
did  pull  down,  and  prostrate,  and  remove  a  certain  other  bouse,  situate  in  the 
county  aforesaid  and  next  adjoining  the  said  house  of  the  plaintiff;  and  there- 
ppon  it  became  and  was  the  duty  of  the  defendant  to  use  due  care  and  skill 
and  take  due,  ressonable  and  proper  precautions  in  and  about  the  pulling  down* 
and  prostrating,  and  removing  the  said  house  so  adjoining  the  plaintiff's  said 
house,  so  that  for  want  of  such  care,  skill  and  precmitions,  die  said  house  of 
the  plaintiff  and  his  goods  and  chattels  therein  might  not  be  damaged  or 
destroyed,  or  the  plaintiff  injured  in  respect  thereof;  yet  the  defendant,  not 
regarding  his  duty  in  that  behalf  but  contriving  and  intending  to  injure  the 
plaintiff,  did  not  nor  would  use  due  care  or  skill,  or  take  due,  reaeonable  or 
proper  precautions  in  or  about  the  pulling  down,  prostrating  or  removing  the 
said  house  so  adjoining  the  said  house  of  the  j^aintiff  upon  the  said  occasion, 
according  to  his  said  duty;  and  the  defendant,  contriving  and  intending  as 
aforesaid,  heretofore,  to  wit,  on  [^.]  at  [iz;o.],  and  on  divers  other  days  and 
times  afterwards,  and  before  the  commencement  of  this  suit,  wrongfully  and 
injuriously  pulled  down  and  prostrated  divers  parts  of  the  said  house  so  adjoin- 
ing the  said  house  of  the  plaintiff,  upon  the  said  occasion,  in  a  careless,  unskill- 
ful and  improper  manner,  and  behaved  and  conducted  himself  carelessly, 
unskilifully  and  improperly  in  that  behalf,  and  by  reason  of  the  several  premises 
the  said  house  of  the  plaintiff  became  and  was  greatly  shaken  and  weakened 
and  injured ;  and  afterwards,  to  wit,  on  [&c.3  at  [&c.3»  gave  way  and  fell  in, 
and  became  and  was  gready  injured  and  in  part  destroyed,  and  rendered  unin- 
habitable ;  and  by  reason  of  th^  several  premises,  divers  goods  and  chattds  of 
the  plaintiff,  to  wit,  —  of  great  value,  to  wit,  —  dollars,  became  and  were 
broken,  spoiled  and  destroyed,  and  thereby  also  the  plaintiff  has  from  thence 
hitherto  lost  and  been  deprived  of  the  use  of  his  said  house,  and  of  the  profits, 
benefits  and  advantages  which  he  otherwise  might  and  would  have  acquired 
from  the  possession  and  use  thereof;  and  thereby  also  the  plaintiff  has  neces' 
sarily  incurred  divers  expenses,  to  wit,  to  the  amount  of  dollars,  in  having 

his  said  house  examined  and  surveyed,  and  the  nature  and  extent  of  the  said 
damages,  injuries  and  losses  ascertained,  and  in  and  about  the  removal  of  the 
ruins  of  the  said  house,  and  of  such  of  his  said  goods  and  chattels  as  were  not 
wholly  destroyed,  and  in  and  about  the  removal  of  the  said  last  mentioned 
goods  and  chattels,  and  in  and  about  the  procuring  another  residence,  and  in 
and  about  the  rebuilding  his  said  house,  and  otherwise  in  relation  to  the  premi- 
ses and  matters  aforesaid,  and  was  and  is  otherwise  injured,  to  wit,  at  said 
county.    To  the  damage,  [Sic] 

cases  there  cited;  2  Sleph.  N.  P.  1011,  1012;  12  Mass.  Rep.  226,  and  233,  note;  17  Jokas.  9% 
1  Pick.  418;  2  N.  Hamp.  6M. 
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2.  For  pulling  down  a  House  adjoining  the  Plaintijps^  and  disturbing 
the  Foundations  of  the  Plaintiff^s  House^  (he  being  entitled  to  the 
support  of  such  adjoining  House  and  Foundations) /oithout  shoring 
up  Plaintiffs  House  ^  Sfc.  (y) 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned,  was  possessed  of  a  certain  dwelling  house 
situate  in  the  county  aforesaid,  and  occupied  the  same,  and  resided  therein ;  and 
whereas,  before  and  at  the  times  of  the  committing  of  the  grievances  by  4he 
defendant  as  hereinafter  mentioned,  tlie  plaintiff's  said  house  adjoined  a  certain 
other  house  situate  in  the  county  aforesaid,  whereof  the  defendant  then  was 
possessed,  and  in  part  of  right  rested  upon  and  was  of  right  in  part  supported 
by  parts  of  tlie  said  adjoining  house ;  and  the  plain tilT,  before  and  at  and  during 
those  times,  was  of  right  entided  that  his  said  house  should  so  in  part  rest 
upon  and  be  supported  in  part  by  the  said  parts  of  the  said  adjoining  house, 
without  the  hindrance  or  disturbance  of  any  person ;  and  whereas,  before  and 
at  the  times  of  the  committing  of  the  grievances  hereinafter  in  this  count  men- 
tioned, there  were  certain  foundations  belonging  to  and  supporting  the  said 
house  of  the  plaintiff,  and  he  of  right  had  enjoyed,  and  then  and  there  of  right 
ought  to  have  enjoyed  and  still  of  right  ought  to  enjoy  such  foundations 
and  the  benefit  and  advantage  thereof  for  the  support  of  his  said  house 
without  the  hindrance  or  disturbance  of  any  person.  Yet  the  defendant, 
well  knowing  the  premises,  but  contriving  and  intending  to  injure  the  plaintiff, 
heretofore,  to  wit,  on  [Sic,"]  at  []&c.],  and  on  divers  other  days  and  times 
afterwards  and  before  the  commencement  of  tliis  suit,  wrongfully  and  inju- 
riously took  down,  pulled  down  and  removed,  and  caused  and  procured  to 
be  taken  down  and  removed,  the  said  house  so  adjoining  the  said  house  of  the 
plaintiff,  by  which  the  said  last  mentioned  house  was  so  in  part  supported  as 
aforesaid,  without  shoring  up,  propping  up,  or  securing  or  taking  other  reason- 
able and  proper  precautions  to  support  or  secure,  or  shore  up  the  said  house  of 
the  plaintiff,  so  as  to  prevent  the  same  from  giving  way  or  being  weakened  or 
damaged  or  destroyed  on  that  occasion ;  and  also  then  and  there  wrongfully  and 
injuriously  dug  and  made,  and  caused  and  procured  to  be  dug  and  made,  divers 
excavations  in  the  earth  near  to  the  said  foundations  of  the  said  house  of-  the 
plaintiff,  and  loosened,  weakened  and  disturbed  such  foundations,  without 
taking  due  and  proper  precaution  to  prevent  the  said  foundations  from  being 
weakened  and  injured  and  giving  way,  and  by  reason  thereof  the  said  founda- 
tions then  became  and  were  injured,  loosened  and  weakened,  and  by  reason  of 
the  said  several  premises,  the  said  house  of  the  plaintiff  then  and  there  became 
and  was  greatly  weakened  and  injured ;  and  by  reason  of  the  said  several 
premises  in  this  count  mentioned,  the  said  house  of  the  plaintiff  aflerwards,  to 
wit,  on  [&c.]  aforesaid,  at  f&c],  gave  way  and  fell  in,  and  became  and  was 
greatly  injured  and  destroyed ;  and  by  reason  of  the  several  premises,  divers 
goods  {ji-Cf  proceed  and  conclude  as  in  last  form.'] 

(y)  See  note  ngvni. 
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3.  For  Digging  a  Bank  whereby  Plaintiff'^s  House  and  Wall  adjoin- 

ing  Fell  Down. 

For  that,  whereas,  the  plaintiff,  on  [di^c.],  was  lawfully  possessed  of  and 
in  a  dwelling  house,  with  the  appurtenances,  in  Q&c],  whereof  a  house,  called 
the  garden  house,  otherwise,  the  house  on  the  wall  and  a  garden,  then  were 
parcel ;  and  being  so  thereof  possessed,  the  said  defendants,  well  knowing  the 
premises,  but  contriving  and  intending  to  hinder  and  deprive  the  plaintiff  of 
the  profit  and  advantage  of  the  said  house,  called  tlie  garden  liouse,  []&c.[],  and 
unjustly  to  aggrieve  the  plaintiff,  on  the  said  ■  day  of  [|&c.],  at  said 
county,  did  dig  stones  in  a  certain  piece  of  ground,  called  [^&c.3f  in afore- 
said, so  that  the  said  house  and  three  hundred  perches  of  a  stone  wall,  inclo- 
sing the  said  garden,  afterwards,  to  wit,  on  [&c.3«  entirely  tumbled  and  felt 
down  upon  the  ground,  in  the  said  piece  of  land,  so  dug,  [fyc.  conclude  as  in 
preceding  Form,  No.  1.     See  Form,  2  SeiUnd.  397;  17  Johns.  92. 


4.  Against  Persons  Making  a  Railway  and  Aqueduct,  for  Careless- 
ness^ ifc.^  in  Performing  the  Works^  whereby  Plaintiff "^s  Land  was 
Injured. 

For  that,  whereas,  before  and  at  the  times  of  the  committing  of  tlie  grievan- 
ces by  the  defendants  hereinafter  mentioned,  tlie  plaintiff  was,  and  thence  hith- 
erto hath  been,  and  still  is  lawfully  possessed  of  divers,  to  wit, acres  of 

land,  with  the  appurtenances,  situate  in  the  county  aforesaid;  and,  whereas, 
also,  before  and  at  the  times  of  the  committing  of  the  grievances  by  the  defend- 
ants hereinafter  mentioned,  they,  the  defendants,  were  engaged  in  the  making 
of  a  certain  part  of  a  certain  intended  railway  near  to  and  across  part  of  the 
said  lands  so  possessed  by  the  plaintiff  as  aforesaid,  and  were  also  then  employ- 
ed in  cutting  a  certain  acqueduct  tlirough  and  across  a  certain  high  road  leading 

ffom  -■         to ,  and  which  said  high  road  intersected  and  ran  between  a 

certain  part  of  the  said  lands  so  possessed  by  the  plaintiff  and  certain  land  cov- 
ered with  water,  and  called  the  Fleet  Pond,  and  a  certain  other  part  of  the  said 
lands  so  possessed  by  the  plaintiff,  being  also  land  covered  with  water,  and 
called  the  Lower  Pond,  and  in  laying  in  a  certain  trunk  from  the  said  Fleet 
Pond  to  the  said  Lower  Pond,  and  in  filling  up  and  covering  in  the  said  aque- 
duct so  cut  by  the  defendants  as  aforesaid,  to  wit,  at  said  county;  yet  the  defend- 
ants, well  knowing  the  premises,  but  contriving  and  wrongfully  and  injuriously 
intending  to  injure  the  plaintiff  in  respect  of  the  occupation  of  the  said  lands 
whereof  he  was  so  possessed,  afterwards,  and  whilst  the  plaintiff  was  so  pos- 
sessed as  aforesaid,  to  wit,  on  [^c],  at  said  county,  and  on  divers  other  days 

and  tiroes  between  that  day  and  the day  of  — ,  a.  d.         ■,  so  careless- 

ly»  negligently,  unskillfully,  inartificially,  improperly  and  insufficiently  cut  the 
said  acqueduct  and  laid  in  the  said  trunk  from  the  said  Fleet  Pond  to  the  said 


■\ 
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Lower  Pond,  and  filled  up  and  covered  in  the  said  aqueduct,  and  kept  and  con- 
tinued the  said  several  works  from  the  times  of  the  respective  doings  and  per- 
formings  thereof  until  the  day  and  year  last  aforesaid,  so  carelessly,  negligently, 
unskillfolly,  inartificially,  improperly  and  insufficiently  done  and  performed  as 
aforesaid,  that^ilerwaids,  to  wit,  on  the  said  — —  day  of  '  in  the  year 
aforesaid,  at  said  county,  by  reason  of  the  careless,  negligent,  unskillful,  inarti- 
ficial, improper  and  insufficient  manner  in  which  the  said  several  works  were 
respectively  done  and  performed  and  kept  and  continued  as  aforesaid,  the 
waters,  then  being  in  the  said  Fleet  Pond,  broke  through  the  said  works  of 
the  said  defendants  unto  and  into  the  said  Lower  Pond,  and  from  thence  min- 
gled and  aided  with  and  by  the  waters  of  the  said  Lower  Pond,  wrongfully,  and 
with  great  force  and  violence,  overflowed  divers,  to  wit,   ■       acres  of  meadow 

land,  and acres  of  pasture  land  respectively,  parcel  of  the  said  land  so 

possessed  by  the  plaintiff  as  aforesaid,  and  staid  and  >continued  in  and  upon  the 
same  respectively  for  a  long  space  of  time,  to  wit,  -^—  months  then  following ; 
and  during  that  time  washed  up,  tore  up,  and  subverted  divers,  to  wit,  600 
trees,  and  divers,  to  wit,  20  perches  of  [hedges]  of  the  plaintiff,  there  then  grow- 
ing and  being,  and  by  reason  of  which  said  overflowing,  not  only  were  the* 
ditches  and  drains  of  the  plaintiff  on  his  siid  lands  then  and  there  being  great- 
ly choked  up,  and  the  said  lands  greatly  saturated  with  water,  and  dirted  and 
injured  with  and  by  a  sandy  deposit  thereupon  thereby  brought  and  occasioned, 
and  otherwise  much  lessened  in  value ;  and  the  plaintiff  was  thereby  hindered 
and  prevented  from  and  lost  the  season  for  cultivating  the  same  as  he  otherwlso 
might  and  would  have  done,  but  also  divers  great  quantities,  to  wit,  -^—  of 
manure  of  the  plaintiff,  there  then  lying,  of  great  value,  to  wit,  of  the  value  of 
— —  dollars,  were  wholly  washed  away,  consumed  and  destroyed,  and  the 
plaintiff  hath  been  and  is  thereby  otherwise  greatly  injured,  to  wit,  at  the  coun- 
ty aforesdd.    To  the  damage,  [^.] 


5.  Against  a  Person  who  had  Contracted  to  lay  down  Gas  Pipes  in 
a  Highway  for  Leaving  the  Road  in  an  Insecure  state^  whereby 
Plaintiff'^s  Horse  was  Injured. 

For  that,  whereas,  before  and  at  the  times  of  the  committing  of  the  grievan- 
ces hereinafter  in  this  count  menUoned,  the  defendant  had  taken  upon  himself 
to  put  and  lay  down  certain  pipes  in  and  under  a  certain  public  and  common 
highway  in  the  county  aforesaid,  for  the  purpose  of  lighting  the  said  highway, 
and  other  places  adjacent,  with  gas,  and  to  take  up  part  of  the  said  highway, 
and  make  certain  trenches  therein  for  the  purpose  aforesaid,  and  when  such 
pipes  were  laid  down,  to  fill  up,  ram  down,  and  level  in  a  proper  manner  the 
said  trenches,  and  also  to  level  in  a  proper  manner  such  parts  of  the  earth  and 
materials  of  the  said  highway  as  he  should  have  disturbed  and  displaced  in 
doing  the  said  works,  and  to  put  and  leave  the  said  highway  in  a  reasonably 
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secure  and  proper  state  and  conditioBi  in  order  that  peiBoaa,  and  caimges»  aad 
borsesi  lawfully  passing  in  and  along  the  said  bighway,  might  not  be  iiyoired 
in  that  behalf,  to  wit,  at  said  county;  and  the  defendant  heielofore»  to  wit.  on 
[[dLc^y  at  said  county,  accordingly  took  up  part  of  the  said  highway*  and  made 
divers  trenches  and  holes  therein*  and  laid  down  therein  the  said  pipes  upon  the 
occasion  aforesaid,  and  then  and  there  much  disturbed  and  displaced  the  earth 
and  materials  of  the  said  highway,  and  by  reason  of  the  premises,  before  and 
at  the  times  of  the  committing  of  the  grievances  hemnaAer  mentioned,  to  wit, 
at  said  county,  it  became  and  was  the  defendant's  dn^  to  use  due  and  reasona- 
ble care,  diligence  and  skill,  and  to  adopt  due  and  proper  precaations  in  and 
about  the  filling  up,  ramming  down,  and  levelling  in  a  proper  manner,  the  said 
trenches,  and  levelling  such  parts  of  the  earth  and  materials  of  the  said  high- 
way as  the  defendant  disturbed  and  displaced  in  perf<Nrming  the  said  works  as 
aforesaid,  and  in  putting  and  leaviiig  th^  said  highway  in  such  reasonably  eecnre 
and  proper  c|tate  and  condition  as  aforesaid ;  yet  the  defimdant,  not  regarding 
his  said  duty,  but  contriving  and  intending  to  ii^ure  the  plaintiff,  did  not  nor 
would  use  such  due  and  reasonable  eate,  diligenee  or  skill,  or  adopt  sueb  doe 
and  proper  precaations  in  and  about  the  filling  iq>,  ramming  down  and  leveUi^ 
the  said  trenches,  and  levelling  in  a  proper  manner  meh  parts  of  the  earth  and 
materials  of  the  said  highway  as  the  defendant  distqibed  and  displaced  in  per- 
forming the  said  works  as  aforesaidi  and  in  putting  and  leaving  the  said  high- 
way in  such  reasonably  secure  and  proper  state  and  condition  as  aforesaid ;  and 
the  defendant  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at  said  county, 
wrongfully  and  injuriously  made  default  in  the  premises,  and  put  and  left  the 
said  part  of  the  said  highway  in  a  dangerous,  ins^ure,  loose,  soft,  rotten  and 
improper  state  and  condition,  and  without  any  warning  that  the  same  was  in 
such  state  and  condition;  and  by  reason  thereof  a  certain  horse  of  the  jdaintiff 
of  great  value,  to  wit,  ■  dollars,  which  he  was  then  and  there  lawfully  dri- 
ving in  and  along  the  said  highway,  then  and  there  sunk  into  the  said  part  of 
the  said  highway,  and  was  entangled  therein  and  fell  down,  and  became  and 
was  cut,  lacerated,  wounded,  and  greatly  injured,  disabled,  disfigured,  and  lamed 
and  rendered  of  little  or  no  use  or  value ;  and  thereby  the  plaintiff  from  thence 
hitherto  hath  been  and  yet  is  deprived  of  the  use  of  the  said  horse,  and  hath 
incurred  divers  expenses,  to  wit,  to  the  amount  of  -^—  dollars,  in  having  (he 
aaid  horse  examined,  kept,  and  taken  eaie  of,  and  in  endeavoring  te  cure  die 
said  horse  of  the  said  injuries,  and  is  otherwise  damnified,  to  wit,  at  said  eoun* 
ty.    To  the  damage,  £&c.J 

6.  Against  the  Occupier  of  a  house  adjoining  a  pubKc  street^  for  toying 
rMnsh  therein^  whereby  the  Plaintiff  was  overturned  in  his  Carriage, 

For  that,  whereas,  the  said  defendant  before  and  at  the  time  of  the  commit- 
ting of  the  grievance  hereinafter  next  mentioned,  was  possessed  of  a  certain 
messuage,  with  the  appurtenances,  situate  and  being  in  a  eertain  street  called 
in  the  town  of  in  the  county  of ——  which  said  street,  at  the  time 
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of  the  oofnnnttttng  of  such  grieyanoe,  and  from  Iheace  hitherto  hath  been,  and 
atifl  iBf  a  common  public  atveet  and  highway^y  ftnr  all  peraona  to  go,  retnni,  paaa, 
and  repaast  in,  by,  and  with  ooachea,  ofaariota,  and  other  carriagea,  at  their  free 
will  and  pleaaore,  to  wit,  at  [jb^']f  y^  the  aaid  defendant,  well  knowmg  the 
premiaea,  whiiat  he  waa  ao  poaacMod  of  the  aaid  meaavage,  with  &e  apparte- 
nsmeea  aa  afbreaaid,  to  wit,  on,  [dlDC.  tktt/  of  ifgury^  or  about  if]  at  [dc«.,  vermt^ 
aforeaaid,  wrongfully  and  unjuatly  put  and  placed  direra  large  quantttiea  oC 
materiala,  dirt,  and  rubbiah  in  the  aaid  atreet,  near  to  the  aaid  measuage  and 
wrongfully  and  injurioualy  kept  and  continued  the  aame  therein,  and  during  the 
night-time  of  that  day,  without  fixing  or  placing,  or  cauaing  to  be  fixed  ol*  ^aced, 
any  light  or  aignal,  at  or  near  auch  dirt  or  rubbiah,  to  denote  or  ahow  thot  the 
aame  were  no  there  as  aforeaaid^  by  meana  and  in  conaeqnenee  of  which  aaid 
negligence  and  improper  oondnct  oi  the  aaid  defendant  in  that  reapect,  aAerwaida, 
to  wit,  in  die  night-time  of  ibe  aaid  day^  to  wit,  at  [^.^  veyiuf,]  aforeaaid,  a 
certain  cairiage  of  the  aaid  plaintiflT,  of  great  yalue,  to  wit,  of  the  ralue  of 
dollara,  with  the  aaid  plaintiff  therein,  then  and  there  going  and  paaaing  in  and 
through  the  aaid  street,  was  accidentally  driven  upon  and  against  the  said  dirt  and 
rubbiah,  and  was  thereby  then  and  there  overturned,  by  means  whereof  the  said 
plaintifif  then  and  there  became  and  was  greatly  hurt,  bruised,  cut,  and  wounded* 
and  sick,  sore,  [&c.  Same  damage  aa  antCf  437,  and  if  the  pkdntiJJ^a  carriage 
were  injured^  state  such  damage^  and  the  expense  of  rqHur^']  to  wit,  at  [di^c, 
venue^]  aforeaaid* 

7.  Second  County  omitting  the  statement  of  the  Defendants  possession  of 

the  House. 

And  whereas,  also,  before  and  at  the  time  of  the  committing  of  the  grievance 
by  die  said  defendant  as  hereinaAer  mentioned,  there  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  a  certain  other  common  and  public  highway,  in 
the  town  aforesaid,  for  all  persons,  to  go,  pass,  and  repass,  at  all  times  of  the 
year,  at  their  free  will  and  pleasure ;  yet  the  said  defendant,  well  knowing  the 
premises,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at  [&c.,  venue,] 
aforesaid,  wrongfully  and  unjustly  caused  to  be  put  and  placed  divers  large 
quantities  of  materials,  dirt,  and  rubbish,  in  the  said  last-mentioned  common  and 
public  highway,  whereby  the  said  plaintiff,  lawfully  passing  in  and  along  the 
said  last-mentioned  highway  in  a  certain  carriage,  was  then  and  there,  with 
great  force  and  violence,  overturned  in  the  said  lastrmentioned  carriage.  By 
meana  [&c.    Same  damage  as  in  the  first  coimt,"^ 


8.  For  hmiding  a  Bouse  near  the  PiamttfTs  Ldndj  that  the  Droppings 

from  the  Roof  overflowed  iL  (z) 

For  that  one  A.  B.,  late  of  [&c.],  deceased,  on  [&^c,']  at  [^c.^y  erected  and 
built  a  dwelling  house  so  near  the  land  of  the  plaintiff,  that  the  roof  and  eaves 

(t)  Tbii  declaraticD  was  framed  hy  S.  Sewall :  Oliver,  dl2. 
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of  said  honse  OTerhan^  the  plaintiff's  land,  which  house  has  since  descended 
and  come  to  the  said  defend^ts,  as  children  and  heirs  of  said  A.  fi.,  the  father, 
to  wit,  on  [&c.]  at  [&c.],  and  the  said  defend^ts  hsTO  erer  since  constantly 
possessed  and  oecupied  said  house ;  and  the  rains  and  droppings  falling  there- 
from, wash  and  overflow  the  plaintiff's  land  aforesaid,  and  greatly  injure  the 
same;  whereby  he  has  whoUy  lost  the  profits  and  nse  of  his  said  land  for  a 
long  time. 

Second  Count. 

f 

And  for  that  the  said  defendants  hare,  from  the  — — —  day  of  [[^.]],  until  the 
day  of  the  commencement  of  this  suit,  at  [^c.^;  possessed  and  occupied  and 
continued,  a  certain  other  dwelling  house,  built  so  near  other  land  of  the  plain- 
tiff, that  the  roof  and  eaves  thereof  overhang  this  last  mentioned  land,  and  the 
rains  and  droppings  falling  therefrom,  wash  and  overflow  the  plaintiff's  land 
last  mentioned,  and  greatly  injure  the  same,  whereby  he  has  wholly  lost  the 
profits  and  use  of  his  said  land,  during  all  that  time ;  all  which  is  to  the  dam- 
age, [&c.] 


Another  Form  for  the  Like, 

For  that,  whereas,  the  said  plaintiff,  before  and  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  lawfully  possessed  of  a  certain  messuage  and  premises,  with  the 
appurtenances,  situate  in  the  county  aforesaid,  and  in  which  said  messuage  and 
premises,  the  ^aid  plaintiff  and  his  family  have,  for  and  during  all  the  time 
aforesaid,  resided  and  dwelt,  and  still  do  reside  and  dwell,  to  wit,  at  [^., 
venue] ;  nevertheless  the  said  defendant,  contriving  and  wrongfuUy  and  unjustly 
intending  to  injure,  prejudice  and  aggrieve  the  said  plaintiff  in  the  possession, 
use,  occupation  and  enjoyment  of  his  said  messuage  and  premises,  and  to 
render  the  same  incommodious,  unfit  for  habitation,  and  of.  little  or  no  use  or 
value  to  the  said  plaintiff,  whilst  the  said  plaintiff  was  so  possessed  thereof, 
and  so  resided  and  dwelt  with  his  family  as  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at  [&C.,  ventie,]  aforesaid,  wrongfully  and  unjustly  erected  and 
built,  and  caused  and  procured  to  be  erected  and  built,  a  certain  building  near 
to  the  said  messuage  and  premises  of  the  said  plaintiff,  in  so  careless,  negligent 
and  improper  a  manner,  that  by  reason  thereof,  afWrwards,  to  wit,  on  the  day 
and  year  aforesaid,  and  on  divers  other  times  afterwards,  and  before  the  com- 
mencement of  this  suit,  divers  large  quantities  of  rain  water  ran  and  flowed 
from  the  said  building  down  to,  upon,  against  and  into  the  said  messuage  and 
premises  of  the  said  plaintiff,  and  the  walls,  roofs,  ceilings,  beams,  wainscot- 
tings,  papering,  floor,  stairs,  doors,  and  other  parts  thereof,  and  therein  being ; 
and  thereby  greatly  weakened,  injured,  wetted  and  damaged  the  said  messuage 
and  premises  of  the  said  plaintiff,  and  the  said  walls,  roofs,  ceilings,  wain- 
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8cottiDg0,  paperingSy  floon^  stairs,  doors,  and  other  parts  thereof,  and  by  reason 
of  the  premises,  the  said  messuage  and  piemiseiB  of  the  said  plaintiff  became, 
and  were  and  are  damp,  incommodions,  and  less  fit  for  habitation;  and  also,  by 
reason  of  the  premises,  one  E.  F.,  who  before  the  time  of  the  committing  of  the 
said  grierances  had  resided  and  lodged  in  the  said  messuage  and  premises  of 
the  said  plaintiff  as  a  lodger,  at  a  certain  rent  and  profit  payable  by  the  said 
E.  F.  to  said  plaintiff  in  that  behalf,  from  the  time  of  the  committing  of  the 
said  grievances,  hath  hitherto  ceased  to  reside  or  lodge  in  such  messuage  and 
premises  as  a  lodger  or  otherwise,  and  thereby  the  said  plaintiff  hath  lost  divers 
great  gains  and  profits,  which  he  would  have  otherwise  enjoyed  and  received, 
to  wit,  at  [jSic.9  venuef"]  aforesaid. 


9.  For  Working  a  Steam  Engine^  and  keeping  up  Large  Fires  in  a 

Building  adjoining  Plaintiff^s  Premises^  Sfc. 

For  that,  whereas,  before  and  at  the  times  of  the  committing  of  the  grievan- 
ces hereinafter  mentioned,  the  plaintiff  was,  and  thence  hitherto  hath  been,  and 
still  is,  lawfully  possessed  of  a  certain  messuage  or  dwelling  house  and  prem- 
hMBs,  with  the  appurtenances,  situate  in  the  county  aforesaid,  and  resided  and 
still  resides  therein  with  his  family,  and  carried  on  and  still  carries  on  therein 
the  trade  and  business  of  a  ;  and,  whereas,  the  defendant,  before  and  at 

the  times  of  the  committing  of  the  grievances  hereinafter  next  mentioned,  was, 
and  from  thence  hitherto  hath  been,  and  still  is,  possessed  of  a  certain  building 
near  to  and  adjoining  the  said  tenements  of  the  plaintiff;  yet  the  defendant, 
contriving,  and  wrongfully  and  unjustly  intending,  to  injure  the  plaintiff  in  this 
behalf,  whilst  the  plaintiff  was  so  possessed  of  his  said  tenements,  and  so 
resided  and  dwelt  and  exercised  and  carried  on  his  said  trade  and  business 
therein  as  aforesaid,  to  wit,  on  [&c.],  at  said  county,  and  on  divers  days  and 
times  aAer  that  day  and  before  the  commencement  of  this  suit,  wrongfully, 
unlawfully,  and  unjustly,  without  the  license  or  consent,  and  against  the  will  of 
ihe  plaintiff,  erected  and  built  a  certain  steam  engine,  and  also  divers  other 
engines,  and  divers  mills  and  machines,  to  wit,  twenty  other  engines,  ten  mills, 
and  twenty  machines  for  the  grinding  and  manufacturing  of  [drugs]  and  other 
substances  in  the  said  buildings  of  the  defendant,  and  there  wrongfully  and 
injuriously  kept  and  continued  ihe  same,  so  there  erected  and  built,  for  a  long 
time,  to  wit,  thence  hitherto,  and  then,  to  wit,  on  the  said  — day  of -^—y 
A.  D.  ,  at  said  county,  and  on  divers  other  days  and  times  after  that  day 
and  before  the  commencement  of  this  suit,  wrongfully,  unlawfully  and  unjustly, 
and  without  the  consent  of  the  plaintiff,  there  worked  and  used,  and  caused 
and  procured  to  be  worked  and  used,  the  said  steam  engine,  and  the  said  other 
engines,  mills  and  machines,  and  in  so  doing  on  the  several  days  and  times, 
aforesaid,  there  wrongfully,  unlawfully  and  unjustly,  made,  and  caused  and 
procured  to  be  made,  divers  loud,  horrible,  discordant  and  tremendous  sounds. 
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and  Boiiest  nd  ribntioiWf  and  greatly  shook  the  said  meaaaaga  or  dwdliDg 
bonae  and  premiaea  of  the  plaintiff  and  the  foundaliona  thereoi^  and  die  liinn» 
ture^  effeeta,  gooda  and  eliatlela»  of  the  |damltff.  therein  being :  and«  abo,  to 
wit,  on  the  aereral  daya  and  tinea  aforaaaid»  ftera  wrongfoliy*  vnlawiWy  and 
nnjuatty,  made  and  kept»  and  canaed  aid  pnKairad  lo  be  made  aad  kept  np^ 
dirara  large  and  dangerooa  firea,  at  and  tt  the  aaid  boiidings  of  the  defendant^ 
far  the  parpoee  of  working  and  nahig  the  aaid  ateam  and  other  enginea^nilla 
and  macfainea,  of  the  defendant  drave,  by  maana  of  which  and  aeverai.  premiaea 
the  aaid  meaauage  [&e»3«  of  the  pfanitiff  beeame  and  were,  on  thoae  aemeai 
daya  and  times,  greatly  Aajoinied,  bvokenr  damaged,  and  in  great  and  ianniaem 
danger  of  falling  and  tombling  down ;  and  a  part  of  the  aaid  fumitnxe^  gooda 
and  chattels,  of  the  plaintiff,  to  wit,  [describe  thenh]  of  great  Talue,  to  wit,  of 
the  yalue  of  -^—  dollars,  being  tlierein,  thereby  became  and  were  gready 
injared,  damaged  and  spoiled,  and  by  means  of  the  aforbsaid  premiaea,  and  the 
smoke,  vapor  and  filth,  arising  from  the  said  fire,  and  which  entered  and 
impregnated  the  air  in  the  said  tenements  of  the  plaintiff,  he,  the  plaintiff,  and 
his  ftnuly  were  gready  diatoxbed  and  diM{iiietedy  incommoded,  internf>ted  and 
annoyed,  in  the  peaceable  and  <ittiet  posseaaionrnae^  oeenpation  and  ei^oymeB^ 
of  his  said  messuage  [^},  inaomuch  that  by  means  thereof  the  health  of  die 
plaintiff  was  and  is  gready  impaired  and  injured,  ao  that  it  becaaie  and  waa 
unsafe,  incommodiona  and  unfit,  for  the  plaintiff  to  reside  or  dwell  any  longer 
widi  hia  family,  or  to  ezeroiae  or  carry  on  his  aaid  trade  and  bosineaa,  at  or  in 
Ua  said  messuage  [^O*  ^^  thereupon  be,  the  pbuntifi^  waa  forced  and 
obliged  to  and  did,  to  wit,  on  [dtc.},  of  neeeanty,  quit  the  anne,  and  go  awl 
leaide  with  hia  family,  and  exerciae  and  cany  on  hia  said  trade  and  buaiaeaa 
elsewhere,  and  the  said  messuage  f]4tc.3t  became  and  were,  and  firom  theace 
hitherto  have  been^  and  still  are,  emp^  and  unocenpied;  and  the  plaitotiff  hath 
thereby  not  only  lost  and  been  deprived  of  aU  the  piofitai  benefits  and  advan* 
tagea,  which  might  and  would  otherwise  have  accnied  to  lam  hom^  and  in 
reiqiect  of  the  said  measuage  [d&c.],  but  hath  been  pat  to  great  trouble,  incon- 
venience and  expense,  in  and  about  the  procuring  another  reaidenee  for  himeelf 
and  hia  ianiily,  and  the  exercise  and  carrying  on  hia  aaid  toade  and  bnaineaa, 
and  in  and  about  hia  said  removd  to  auch  other  leridence,  and  the  fitting  up 
thereof,  and  making  the  aame  commodiouB  and  convenie&t  for  die  purpoee 
af<Nresaid ;  and  the  plaintiff  hath  been,  and  ia  by  means  of  the  premiaea  afore- 
aaid,  otherwise  greatly  injured,  and  put  to  great  addidonid  end  otherwiae  unne- 
cessary trouble  and  expense  in  and  about  the  ezereiaiag  and  canying  on  of  hia 
said  trade  and  business,  to  wit,  at  aaid  county.    To  the  damage^  [iicJ\ 


10.  For  not  repairing  a  Privy  adjoining  the  Plaintiffs  house. 

For  that,  whereas,  the  said  plaintiff,  before  and  at  the  time  of  the  conmiitting  the 
grievancea  faereiaafler  mentioned,  was  and  from  thence  hitherto  haUi  been,  and 
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Still  isy  lawfully  possessed  (a)  of  a  eertain  dweUiiif  house,  with  the  ^purten- 
ances,  situate  and  being  at  the  county  of  ,  and  in  which  said  dwelling  house, 
with  the  appnrtenaaees,  the  eaid  plainttff  and  his  family,  at  the  times  beranafter 
mentioned,  inhabited  and  dwelt,  and  still  do  inhabit  and  dwell,  to  wit,  at  \jkc] 
afotesaid  (d).  And  wheveae  also  the  said  defendant,  before  and  at  the  time  of 
the  committing  of  the  grieranees  hereinafter  next  mentioned,  was,  and  from 
ihcBoe  hitherto  hath  -been,  and  still  is,  possessed  of  a  eertain  other  dwelling 
house,  with  the  i^purtenancea,  «id  of  a  certain  privy  near  to  ^e  said  dwelling 
house  of  the  said  plaintiff',  to  wit,  at  the  coimty  aforesaid ;  and  by  reason  of  the 
poasession  oi  his  said  dwelling^honse  and  privy,  with  the  appurtenanees,  during 
all  the  time  hereinafter  next  mentioned,  the  said  defendant  ought  to  have  re- 
paired, and  still  of  right  ought  to  repair  (c),  a  certain  wall  adjoining  the  said 
pnvy,  sod  near  to  said  pronises  of  the  said  plaintiff^,  as  often  as  need  or  occa- 
sion hath  been  or  sequimd,  or  should  be  or  require,  to  wit,  at  the  county  afore- . 
8aid«  NeTertheleas  the  said  defendant  well  knowing  the  premises,  but  cmitri- 
ving,  and  wrongfully  and  unjusdy  intending  to  ii^re,  prejudice,  and  aggrieve 
tibe  said  plaintiff*,  and  to  incommode  and  annoy  him  and  his  ftmily  in  the  pos- 
sesmon,  use,  occupation  and  enjoyment  of  his  said  dweUing-honse,  with  the 
tppoitenanees,  heietofbre,  to  wit,  on  [<StGJ],  and  from  thence  for  a  long  space  of 
of  time,  to  wit,  hitherto,  in  the  county  aferasaid,  wvongftilly  and  unjustly  suffered 
and  pennitted  the  said  wall  to  be  and  contmue,  and  the  same  during  all  that  time 
was,  and  still  is,  out  of  repair  ibr  want  of  needful  and  necessary  reparation 
thereof,  and  by  means  thereof,  on  the  day  and  year  aforesaid,  and  on  divers 
days  and  times,  during  that  time,  diven  large  quantities  of  excrement  and  filth 
penetrated,  issued  and  flowed  from  and  out  of  the  said  privy,  through  the  said 
wall,  unto  and  into  the  said  premises  of  the  said  plaintiff*,  and  staid,  continued,  and 
remained  therein,  during  all  the  time  aforesaid*;  and  also  thereby  divers  noisome, 
noxious,  offensive,  and  unwholesome  smells,  vapors,  and  stenches,  during  the 
time  aforesaid,  ascended  and  came  unto  and  into  the  said  premises  of  the  said 
jdainfiff',  and  on  those  several  days  and  times  there  greatly  annoyed  and 
inoommoded  the  said  plaintiff  and  his  &mily  in  their  eaid  halntation  of  die  said 
dwelling  house  of  the  said  plaintiff*,  and  also,  by  means  of  the  premises,  the  said 
]^aintiff  hath  been  and  is  hindered  and  prevented  from  exercising  and  carrymg 
on  his  trade  and  business  of  a  — *—  in  so  beneficial  a  manner  as  he,  before  the 
committing  of  die  said  grievances  by  the  said  defendant,  had  been  used  and 
aeouetomed  to  do,  and  would  have  continued  to  do,  and  hath  thereby  been 
deprived  of  divers  great  gains  and  profits  which  he  otherwise  might  and  would 
have  derived  and  aeqaiied»  to  wit,  at  the  coanty  aforesaid. 


(a)  This  is  soffieient,  ante,  413,  note.  (c)  This  allegmtion  of  dekmt  rtparare  is  fuffi- 

{b)  This  b  to  be  considered  as  the  venue,  and  eient,  1  Salk.  950;  Lord  Raym.  IO9S3  3  T.  R.  766) 

not  as  a  local  description,  and  therefore  need  not  2  Saund.  114  a,  b,  c. 

be  piWMl,  S  Eaai497)  4(  TMDt.  789. 
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11.  Second  Count  for  not  Emptying  the  Cesspool, 

And  whereas,  also,  the  said  j^aintiff,  being  so  possessed  of  his  said  dwelling 
house,  with  the  appurtenances  as  aforesaid,  the  said  defendant,  before  and  at  the 
time  of  the  committing  of  the  grievance  hereinafter  mentioned,  was  possessed  of 
a  certain  privy  and  cesspool,  near  to  the  said  dwelling  house,  with  the  appurte- 
nances, of  the  said  plaintiff,  and  hy  reason  thereof  the  said  defendant,  before 
and  at  the  time  of  the  committing  of  the  grievance  by  the  said  defendant  as 
hereinafter  mendoned,  ought  to  have  hindered  and  prevented  the  excrement, 
filth,  and  water,  from  time  to  time  being  in  the  said  privy  and  cesspool,  from 
running  and  proceeding  therefrom,  unto  and  into  the  said  dwelling  ho«se,  with 
the  appurtenances,  of  the  said  plaintiff,  to  wit,  at  the  county  aforesaid.  Never^ 
theless  the  said  defendant  well  knowing  the  said  last  mentioned  premises,  but 
contriving,  and  wrongfully  and  unjustiy  intending  to  injure,  prejudice,  and 
aggrieve  the  said  plaintiff,  and  to  incommode  and  annoy  him  and  his  family  in 
the  possession,  use,  occupation,  and  enjo3rment  of  his  said  dwelling  house,  with 
the  appurtenances,  heretofore,  to  wit,  on  f^.],  and  on  divers  other  days  and 
times,  between  that  day  and  the  day  of  the  commencement  of  this  suit,  to  wit,  at 
[^.],  wrongfully  and  unjustly  suffered  and  permitted  divers  Jiarge  quantities 
of  excrement,  filth,  and  water,  to  penetrate,  issue,  and  flow,  from  and  out  of  the 
said  last  mentioned  privy  and  cesspool,  unto  and  into  the  said  premises  of  the  said 
plaintiff,  and  to  stay,  continue,  and  remain  therein  during  all  the  time  last  afore- 
said, and  also  thereby  £^0  Same  as  in  first  count  from  the  asterisk  to  the 
end.  Add  other  counts  more  general^  in  effect  similar  to  the  second  county 
postf  505,  Formf  12. 


13.  For  Manufacturing  Candles  near  a  Dwelling  House. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  grievances  by  the  said  defendant  as  hereinafter  mentioned,  was  and  from 
thence  hitherto  hath  been,  and  still  is,  possessed  of  a  certain  messuage  or  d  wdling 
house,  and  premises,  situate  in  the  said  county  of  ;  and  the  said  messuage 
or  dwelling  house,  and  premises,  the  said  plaintiff  with  his  family,  at  the  times 
hereinafter  mentioned,  occupied  and  inhabited,  and  still  doth  occupy  and  inhabit, 
to  wit,  at  the  county  aforesaid.  And  whereas  also  the  said  defendant,  before 
and  at  the  time  of  the  committing  of  the  grievances  hereinafter  next  mentioned, 
was,  and  from  thence  hitherto  hath  been,  and  still  is  possessed  of  a  certain  piece 
or  pareel  of  ground  contiguous  and  near  to  the  said  messuage  or  dwelling  house, 
and  premises,  of  the  said  plaintiff,  to  wit,  at  the  county  aforesaid.  Nevertheless 
the  said  defendant  contriving  and  intending  to  injure,  prejudice,  and  aggrieve 
the  said  plaintiff,  and  to  incommode  and  annoy  him  and  his  family  in  the  posses- 
sion, occupation,  and  enjoyment  of  his  said  messuage  or  dwelling  house,  and 
premises,  heretofore,  to  wit,  on  [j&c.],  and  on  divers  other  days  and  times. 


DECLARATIONS  IN  CASE.  505 


Nuisances. 


between  that  day  and  the  commencement  of  this  suit,  wrongfullj  and  injurious- 
ly erected  and  built  a  certain  building  and  erection  on  the  said  piece  or  parcel 
of  ground  of  the  said  defendant,  so  being  contiguous  and  near  to  the  said  messuage 
or  dwelling  house  and  premises  of  the  said  plaintiff  as  aforesaid,  and  wrongfully  and 
injuriously  kept  and  continued,  and  caused  to  be  kept  and  continued,  the  same 
building  and  erection  so  erected  and  made,  for  a  long  space  of  time,  to  wit, 
hitherto;  and  on  the  several  days  and  times  aforesaid,  to  wit,  at  the  county 
aforesaid,  wrongfully  and  injuriously  exercised  and  carried  on  in  the  said  house 
or  building,  the  trade  or  business  of  a  candle  maker  or  manufaetuier  of  candles, 
and  made,  and  caused  and  procured  to  be  made  and  manufactured,  divers  large 
quantities  of  candles  therein.     By  means  of  which  several  premises,  divers 
noisome,  noxious,  and  offensive  vapors,  fumes,  smokes,  smells,  and  stenches, 
on  the  several  days  and  times  aforesaid,  rose,  issued,  and  proceeded  from  the 
same  building  and  erecticm,  and  entered  into  and  spread  and  diffused  themselves 
over  and  upon,  into,  through,  and  about  the  said  messuage  or  dwelling  house 
and  pranises  of  the  said  plaintiff,  and  tfie  air  over,  through,  and  about  the  same, 
was  thereby  greatly  filled  and  impregnated  with  the  said  noisome,  noxious,  and 
offensive  vapors,  fumes,  smokes,  smells,  and  stendies,  and  was  rendered,  on  the 
said  several  days  and  limes  aforesaid,  and  became  and  was,  and  still  is,  corrupted, 
offensive,  unwholesome,  unhealthy  and  uncomfdrtable,  and  the  said  plaintiff  hath 
thereby  been,  and  still  is,  greatly  annoyed  and  incommoded  in  the  use,  posse»- 
sion,  occupation,  and  enjoyment  of  the  said  messuage  or  dwelling  house  and 
premises,  and  hath  been,  and  is,  by  means  of  the  committing  of  the  grievances 
aforesaid  by  the  said  defendant  as  aforesaid,  otherwise  greatly  injured  and 
damnified,  to  wit,  at  &e  county  aforesaid. 

Second  Catmtf  more  general. 

And  whereas,  also,  the  said  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  next  mentioned,  was,  and  from  thence  hitherto 
hath  been,  and  still  is,  lawfoUy  possessed  of  a  certain  other  messuage  and  premi- 
ses, to  wit,  at  said  county,  and  which  said  last  mentioned  messuage  and  premi- 
ses, the  said  plaintiff,  and  his  family,  at  the  said  several  times  hereinafter  next 
mentioned,  occupied,  inhabited,  and  dwelt  in,  and  still  do  occupy,  inhabit,  and 
dwell  in,  to  wit,  at  the  county  aforesaid ;  yet  the  said  defendant,  well  knowing 
the  premises,  but  contriving  and  intending  to  injure,  prejudice,  and  aggrieve  the 
aaid  plaintiff,  and  to  incommode  and  annoy  him  and  his  family  in  the  possession, 
occupation  and  enjoyment  of  his  said  last  mentioned  messuage  and  premises, 
heretofore,  to  wit,  on  die  day  and  year  aforesaid,  and  on  the  several  days  and 
times  aforesaid,  wrongfully  and  injuriously  caused  and  procured  divers  noxious, 
offensive,  and  unwbolesome  vapors,  fumes,  smokes,  smells,  and  stenches,  to 
arise  and  ascend  near  to,  in,  and  about  the  said  last  mentioned  messuage  and 
premises  of  the  said  plaintiff,  and  the  same  have  thereby  been  rendered  and 
are  become  uncomfortable,  unhealthy,  and  unwholesome,  and  unfit  for  habita- 
tion ;  and  the  said  plaintiff  hath  thereby  been,  and  still  is,  greatly  annoyed  and 
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incommoded  in  the  possession,  use,  occupation,  and  enjoyment  of  tlie  said  last 
mentioned  messuage  and  premises,  and  hath  been,  and  is,  by  means  of  the 
premises,  otherwise  greatly  injured  and  damm&ed,  to  wit,  at  the  county  aforesaid. 


13.  Far  keeping  a  Slaughter  Hatcse  near  the  Plaintiff ^s  H(mse. 

For  that,  whereas,  the  said  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  grievances  in  this  count  mentioned,  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  lawfully  possessed  of  a  certain  dwelling  house  and  premises, 
with  the  appurtenances,  at  said  county,  and  in  which  said  dwelling  house,  with 
the  appurtenances,  he  the  said  plaintiff,  at  the  said  several  times  in  this  count 
hereaflier  mentioned,  used,  exercised  and  earned  on  the  business  and  employ- 
ment of  a  school  master;  and  also,  at  the  said  several  times  did,  together  with 
his  family,  and  divers,  to  wit,  —  scholars,  by  him  boarded  and  lodged  in  his 
said  dwelling  house,  inhabit  and  dwell,  and  still  doth  inhabit  and  dwell,  to  wit, 
at  Q&C.3    And  whereas  also  the  said  defendant,  before  and  at  the  time  of  the 
committing  of  the  said  grievances,  was,  and  from  thence  hath  been,  and  still  is, 
possessed  of  a  certain  other  dwelling  house  and  piece  of  ground,  with  the 
appurtenances,  near  to  the  said  dwelling  house  of  the  said  plaintiff,  to  wit,  at 
[JkcJ]  aforesaid ;  yet  the  said  defendant,  well  knowing  the  premises,  but  con- 
triving and  wrongfully  intending  to  injure  and  aggrieve  the  said  plaintiff,  and  to 
incommode  and  annoy  him,  together  with  his  said  family  and  scholars,  in  the 
possession,  use,  occupation  and  enjoyment  of  his  said  dwelling  house,  with  the 
appurtenances,  to  wit,  on  [&c.]]  at  [^c.^y  wrongfully  and  injuriously  erected  and 
made,  on  the  said  piece  of  ground,  a  certain  slaughter  house,  and  also  divers, 
to  wit,  —  sheep-pens,  -—  cattle-pens,  and  —  hog-sties,  and  the  same  so  erected 
and  made,  wrongfully  and  injuriously  kept  and  continued  for  a  long  space  of 
time,  to  wit,  from  the  day  and  year  aforesaid,  hitherto,  and  on  divers  days  and 
times  during  the  said  space  of  time,  killed  and  slaughtered  divers  cattle  and 
beasts,  to  wit,  *-  oxen,  •—  calves,  — ^  sheep  and  —  hogs,  in  the  said  slaughter 
house,  and  put  and  placed  in  and  near  the  dame,  divers  large  quantities  of  blood, 
garbage  and  offal,  arising  from  the  carcasses  of  the  said  cattle  and  beasts,  and 
the  same  so  there  put  and  placed,  wrongfully  and  injuriously  kept  and  contin- 
ued for  divers  long  spaces  of  time,  to  wit,  for  the  space  of  —  hours  next  after 
the  respective  times  of  so  putting  and  placing  the  said  blood,  garbage  and  offal 
as  aforesaid,  whereby,  during  the  times  aforesaid,  divers  noxious  and  offensive 
smells  and  stenches  arising  from  the  said  blood,  garbage  and  offal,  penetrated 
and  entered  and  came  into  the  said  dwelling  house  of  the  said  plaintiff,  and 
rendered  the  same  unwholesome  and  uninhabitable;  and  the  said  defendant  also, 
on  the  said  several  days  and  times,  wrongfully  and  injuriously  kept  and  contin- 
ued in  the  said  sheep-pens,  cattle-pens  and  hog-sties,  divers,  to  wit,  -—  sheep, 
—  oxen,  —  calves,  and  —  hogs ;  by  means  whereof  divers  loud  and  offensive 
sounds  and  noises  arising  from  the  bleating,  lowing  and  grunting  of  the 
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sheep,  oxen,  calves  and  hogs,  entered  and  came  into  and  about  the  said  dwelling 
house  of  the  said  plaintiff,  and  further  greatly  annoyed,  incommoded  and 
disturbed  the  said  plaintiff,  together  with  his  said  family  and  scholars,  in  the 
possession  and  enjoyment  thereof,  so  that,  by  means  of  the  several  premises 
aforesaid,  the  said  plaintiff  hath  been,  during  all  the  time  aforesaid,  and  yet  is, 
not  only  disturbed  and  annoyed,  injured  and  prejudiced  in  the  possession,  u  se 
occupation  and  enjoyment  of  his  said  dwelling  house,  with  the  appurtenances, 
and  hindered  and  prevented  from  occupying  and  enjoying  the  same  in  so  ample 
and  beneficial  a  manner  as  he  otherwise  might,  could  and  would,  and  ought  to 
have  done,  but  is  also  much  injured  in  his  said  business  of  a  school  master,  and 
likely  to  lose  many  of  his  said  scholars,  and  to  be  prevented  from  procuring 
others,  and  thereby  to  lose  great  profits  arising  therefrom,  to  wit,  at  [&c«] 
aforesaid,  [^^dd  another  count  more  generalj  merely  stating  that  defendant 
caused  the  offensive  vapors  and  noises  to  arise  and  be  made^  tpon  the  princi- 
ple of  the  general  county  ante,  505.] 


1 4.  For  keeping  a  Hole^  (which  led  to  DefendanVs  Cellar^  so  badly  cov- 
ered^ that  Plaintiff  fell  down  and  Broke  his  Leg. 

For  that,  whereas,  the  said  defendant,  before  and  on  [&c.,  day  of  injury^  or 
about  t/,]  was  the  possesso  r  and  occupier  of  a  certain  messuage  and  premises* 
with  the  appurtenances,  situate  in  the  coun  ty  of  ,  and  near  to  a  certain 

common  and  public  highway  there,  in  which  said  highway  there  now.  is,  and 
before  and  on  the  same  day  and  year  aforesaid,  there  was  a  certain  hole  opening 
into  a  certain  cellar  and  vault,  of  and  belonging  to  the  said  messuage  and  prem- 
ises of  the  said  defendant,  to  wit,  at  [dbc,  venue"].  Yet  the  said  defendantf 
well  knowing  the  premises,  whilst  he  was  so  the  possessor  and  occupier  of  the 
said  messuage  and  premises,  with  the  appurtenances,  and  whilst  there  was  such 
hole  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at  [&c.,  venue,]  wrong- 
fully and  unjustly  permitted  the  said  hole  to  be  and  continue,  and  the  same  was 
then  and  there  so  badly,  insufficiently  and  defectively  covered,  that  by  means 
of  the  premises,  and  for  want  of  a  proper  and  sufficient  covering  to  the  said 
hole,  the  said  plaintiff,  who  was  then  and  there  passing  in  and  along  the  said 
highway,  then  and  there  necessarily  and  unavoidably  slipt  and  fell  into  the  said 
hole,  and  thereby  the  led  leg  of  the  said  plaintiff  was  then  and  there  fractured 
and  broken,  and  he  the  said  plaintiff  became  and  was  sick,  sore,  lame,  diseased 
and  disordered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit, 
from  thence  hitherto,  during  all  which  time  he  the  said  plaintiff  tliereby  sufiered 
and  underwent  great  pain,  and  was  prevented  from  attending  to  and  transacting 
his  necessary  and  lawful  afl*airs  and  business,  by  him  during  that  time  to  be 
performed  and  transacted,  and  was  also,  by  means  of  the  premises,  forced  and 
obliged  to  pay,  lay  out  and  expend,  and  did  pay,  lay  out  and  expend  a  large 

sum,  to  wit,  the  sum  of [state  enough"]  dollars,  in  and  about  the  endeav- 

oiing  to  get  healed  and  cured  of  the  said  wounds,  sickness  and  disorder,  to  wit, 
at  [&c.] 
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PhTsiciiD. 

Sec.  XVIIL    phtsician. 

Against  a  Physician  for  Neglect^  6fc,^  in  his  Treatment  of  the  Plain- 

tif.  (d) 

For  that,  whereas,  before  and  at  the  time  of  the  oommittiiig  of  ihe  grievan- 
ces by  the  defendant  as  hereina(\er  next  mentioned,  to  wit,  on  [&;c.3  at  [A^.^, 
the  plaintiff,  at  the  request  of  the  defendant  had  retained  and  employed  the 
defendant  as  a  physician,  he  then  carrying  on  the  profession  and  business  of  a 
physician,  to  attend  him,  the  plaintiff,  and  to  bestow  the  care,  diligence  and 
attendance  of  him,  the  defendant,  as  such  physician,  in  and  about  the  en- 
endeavoring  to  cure  him,  the  plaintiff,  of  a  certain  malady  and  illness  under 
which  he  the  plaintiiT  then  and  there  labored,  for  fees  and  reward  to  be  there- 
fore paid  by  the  plainttff  (e)  to  the  defendant  in  that  behalf,  and  the  defend- 
ant then  and  there  accepted  and  entered  upon  such  retainer  and  employment 
as  such  physician;  and  thereupon  it  then  and  there  was  the  duty  of  the 
defendant  as  such  physician  to  use  due  and  proper  care,  skill  and  diligence 
in  and  about  the  endeavoring  to  cure  the  plaintiff  of  the  said  malady  and  illness 
under  which  he,  the  plaintiff,  then  labored  as  aforesaid.  Yet  the  defendant, 
not  regarding  his  said  duty,  but  contriving  and  intending  to  injure  the  plaintiff 
in  this  respect,  did  not  nor  would  use  due  and  proper  care,  skill  or  diligence 
in  and  about  the  endeavoring  to  cure  the  plaintiff  of  the  said  malady  and  illness, 
but' on  the  contrary  thereof  the  defendant  then  and  there  conducted  himself  in  an 
ignorant,  unskillful  and  negligent  manner  in  that  behalf,  m  this^  to  unit  (g)  that 
the  defendant  did  not  bleed  him  the  plaintiff  at  an  early  stage  of  his,  the  plain- 
tiff's, said  sickness,  to  wit,  on  \jSic.']  aforesaid,  when  he  the  defendant,  if  he 
had  used  due  or  proper  care,  diligence  or  skill  in  that  behalf,  ought  so  to  have 
bled  him,  the  plaintiff.  And  the  plaintiff  also  saith,  that  the  defendant,  further 
contriving  and  intending  as  aforesaid,  further  conducted  himself  in  an  ignorant, 
unskillful,  negligent  and  improper  manner  in  and  about  his  said  retainer  and 
employment,  in  this,  to  wit,  that  he,  the  defendant,  at  a  subsequent  stage  of  the 
plaintiff's  said  illness,  malady  and  sickness,  and  whilst  he,  the  defendant,  was 
so  retained,  to  wit,  on  [&c.]  at  said  county,  bled  the  plaintiff  in  a  profuse  man- 
ner and  to  a  great,  immoderate  and  unnecessary  extent,  and  then  and  thereby 

took  from  the  plaintiff  a  great  quantity,  to  wit, ounces  of  blood,  the  sam^ 

being  an  excessive  and  injurious  quantiQr,  and  which  the  defendant,  if  he  had 


((f)  Law  and  forms,  7  Ohio  Rep.  (Part  $,)  123^  &c.,  without  showing  any  undertaking  by  defend- 

%  Wils.  S09;  8  East  348;  32  Eng.  C.  L.  Rep.  444$  ant,  or  averring  in  words  that  it  was  defendant's 

1  H.  Bla.  Id8.  doty  to  act  skUlfully,  iu.}  U  Pike  400;  cit  t 

(e)    It  is  sufficient  to  aver  that  the  defend-  Chit.  Prec.  696. 

ant  was  a  physician,   "  and  was   retained  and  {g\  The  declaration  was  in  this  form,  but  where 

employed  as  such,''  (without  stating  by  whom,)  there  is  any  difficulty  in  detailing  the  nature  of 

"  for  reward  to  him  to  treat  and  cure  the  plaintiff,  the  neglect,  iut.,  omit  the  particular  sUtemeat 

and  that  defendant  entered  upon  the  treatment/'  introduced  by  the  words  "  in  this,  to  wit,  Stc. 
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used  due  and  proper  care,  diligeacie  and  skUl  ought  not  to  have  taken  from  the 
l^aintiff  in  that  behalf.  And  the  plaintiff  alao  8aith«  that  the  defendant,  further 
contrivmg  and  intending  aa  aforesaidt  further  conducted  himself  in  an  ignorant, 
unskillful,  negligent  loid  improper  manner  in  and  about  his  said  retainer  and 
employment,  in  this,  to  wit,  that  the  defendant  on  [&C.3  at  said  coun^,  and  on 
divers,  to  wit,  the  fourteen  days  then  next  following*  and  before  the  commenee- 
ment  of  this  suit,  immoderately,  unskillfully  and  negligently  administered  to 
the  plaiatiff  laige,  immoderate  and  improper  doses  of  medicine,  that  is  to  say, 
sixty  gnins  of  mercury  every  six  hours  deiing  the  time  last  aforesaid ;  the 
same  being  excessive  and  injurious  doses,  and  which  the  defendant,  if  he  had 
used  due  and  proper  care,  diligence  and  skill,  ought  not  to  have  administered 
to  the  plaintiff  in  that  behalf.  By  reason  of  which  said  several  premises  the 
plaintiff  became  and  was  and  still  is  greatly  injured  and  prejudiced  in  his  health 
and  constitution,  and  thereby  the  plaintiff  suffered  and  underwent  great  and 
unnecessary  pain  and  anguish,  and  was  and  is  much  reduced  and  weakened  in 
body ;  and  the  recovery  of  the  plaintiff  from  the  said  malady  and  illness  hath 
been  and  is  thereby  greatly  retarded,  ddayed  and  impeded.  And  also,  by 
reason  of  the  said  negligent  and  ignorant  conduct  of  the  defendant  in  and  about 
his  said  employment  and  retainer,  the  plaintiff  was  forced  and  obliged  to  and 
did  necessarily  pay,  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the  sum 
of  —  dollars,  in  and  about  the  obtaining  proper  medical  advice  and  assistance, 
and  in  and  about  the  endeavoring  to  be  cured  of  the  said  sickness  which  had 
been  so  prolonged  and  increased  by  means  of  the  said  negligent,  unskillful  and 
improper  conduct  of  the  defendant  as  aforesaid,  to  wit,  at  [&c*2 

8ec.  XIX.    nsscuE. 

1.  For  Rescue  of  Person  Arrested  on  Mesne  Process. 

For  that»  whereas,  one  C.  C,  on  [&c.3»  at  the  eeun^  aforesaid,  was  and 
still  is  indebted  to  the  plaintiff  in  the  sum  of  ■  ddUars ;  and,  whereas,  tlie 
plaintiff,  on  [ftc],  prosecuted  out  of  the  Court  of  Common  Pleas  of  said 
eoonty  a  certain  writ  of  the  State  of  Gbio  of  capias  ad  respondendum  against 
the  said  C.  directed,  [See*  sMing  forth  the  writ  and  indorsemmi  us  in  Form 
No.  1,  cmie,  p.  448,  and  then  proceed  m  follows  i]  which  said  writ,  so  as 
aforesaid  prosecuted,  was  prosecuted  by  the  plaintiff  with  an  intent  that  afUr* 
wards,  and  before  the  return  of  the  said  writ,  by  virtue  of  the  same,  the  said 
sheriff  should  arrest  the  said  C,  and  him,  so  arrested,  have  before  the  said 
court,  that  the  said  C.  might,  by  the  said  court,  be  compelled  to  give  special 
bail,  and  answer  unto  the  said  plaintiff  in  the  plea  aforesaid,  or  otherwise  be 
committed  to  the  custody  of  the  sheriff  of  the  said  county;  by  virtue  of  which 
said  writ,  the  said  sheriff,  that  is  to  say,  S.  R.,  Esquire,  at  the  county  aforesaid, 
ailerwards,  and  before  the  return  of  the  said  writ ;  that  is  to  say,  on  the  ■  ■  ■ 
day  of  ,  in  the  year ,  took  and  arrested  the  said  C.  by  his  body,  and 


510  DECLARATIONS  IN  CASE. 

Reveiaioo. 


htm  80  arrestedt  then  and  there  had  in  castodfy  and  the  said  defendant*  knowing 
the  said  C.  to  be  arrested  by  the  said  8.  R«,  sheriff,  as  aforesaid,  of  the  said 
county,  for  the  cause  aforesaid,  craftily  and  franduleady  contriving  and  intend- 
ing to  deprive  and  defraud  the  said  plaintiff  of  the  said  sum  of  — —  doUara, 
he,  the  said  defendant,  afterwards,  that  is  to  say,  on  the  said  — »  day  of  , 
in  the  year  last  aforesaid,  at  the  county  aforesaid,  took  and  rescued  the  said  C. 
out  of  the  custody  of  the  said  S.  B.,  sheriff  of  the  county  aforesaid,  and  con- 
veyed him  away  to  places  altogether  unknown  to  die  said  S.  R.,  sheriff  as  afore- 
said of  the  said  county,  by  which  the  said  plaintiff  not  only  sustained,  expended 
and  underwent,  divers  labors,  joumies  and  -expenses,  in  complaining  against, 
and  prosecuting  the  said  C.  in  order  to  have  satisfaction  for  the  said  sum  of 
— —  dollars,  but  also  the  said  plaintiff  totally  lost  the  said  sum  of  —  doUan, 
by  reason  of  the  said  rescue  committed  and  done  by  the  said  defendant,  and 
conveying  the  said  C.  to  places  unknown  to  the  said  S.  R.  as  aforesaid* 


Sjbc.  XX.    RSvxHsioM.    See  also  **  Landlord  and  Tenant." 

1.  By  Landlord  for  Injury  of  his  Reversion^  by  Erecting  a  Raised 
Footpath^  Posts^  ^c,  through  Fields  Occupied  by  Plaintiffs  Ten- 
ants^  in  order  to  Exercise  a  Pretended  Public  Right  of  Way, 

J  For  that,  whereas,  before  and  at  the  times  of  the  committing  of  the  griev- 
ances by  the  defendant  hereinafter  mentioned,  divers,  to  wit,  twenty  closes, 
with  the  appurtenants,  situate  in  the  county  aforesud,  were  respectively  in  the 
possession  and  occupation  of  certain  persons,  to  wit,  ^^—  and  — —  respect- 
ively, as  tenants  thereof  respectively  to  the  plaintiff,  the  reversion  of  and  in  tlie 
same  closes  or  pieces  of  land  respectively  then  still  belonging  to  the  plaintiff; 
yet  the  defendant,  well  knowing  the  premises,  but  contriving  and  wrongfully 
and  unjusdy  intending  to  injure  and  prejudice  and  aggrieve  the  plaintiff  in  his 
reversionary  estate  and  interest  of  and  in  the  said  closes,  with  the  appurtenants 
respectively,  whilst  the  said  closes  were  held  by  the  said  respective  tenants 
thereof,' and  whilst  the  plaintiff  was  so  interested  therein  as  aforesaid,  to  wit, 
on  [&c.],  at  said  county,  and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  this  suit,  wrongfully  and  unjustly,  without  the  leave 
or  license  and  against  the  will  of  the  plaintiff,  cut,  dug,  and  made  divers,  to 
wit,  100  holes,  100  pits,  100  trenches,  in  the  said  closes  or  parcels  of  land, 
and  subverted  and  injured  the  esrth  and  soil  thereof,  and  put,  placed,  built,  and 
erected  divers,  to  wit,  200  posts,  200  rails  and  200  pales,  in  and  upon  the  said 
closes,  and  there  wrongfully  and  injuriously  kept  and  continued  the  same  from 
thence  until  the  commencement  of  this  suit,  and,  also,  then  and  there  wrong- 
fully and  injuriously  made  and  caused  and  procured  to  be  made  a  certain  raised 
foot  way,  and  a  certain  raised  road,  and  a  certain  other  road,  in  and  upon,  and 
through  and  over  the  said  respective  closes,  and  there  wrongfully  and  injuri- 
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onsly  kept  and  continued  the  same  from  thence  until  tlie  commencement  of 
this  suit,  for  the  purpose  and  in  order  that  such  raised  footway,  raised  road, 
and  other  road  so  made  in,  upon^  through  and  over,  the  said  respective  closes 
might  be  used  by  the  public  as  a  public  or  common  footway,  and  under  a  false 
and  unfounded  claim,  color  and  pretence,  that  there  was  a  right  of  way,  to  wit, 
a  puUic  or  common  footway  through,  over  and  along,  the  said  respective  closes 
iuy  by  and  along,  such  raised  footway,  raised  road  and  other  road,  so  made  by 
the  defendant ;  and  by  reascm  of  the  premises  the  means  of  communication 
and  access  from  some  of  the  said  closes  to  the  residue  thereof,  and  the  means 
of  cultivating  the  said  several  closes,  were  and  are  greatly  impeded  and  ob« 
structed,  and  the  said  closes  or  pieces  of  land  were  and  are  greatly  incumbered, 
and  divers  parts  of  the  same  were  and  are  separated  from  the  residue  of  the 
same,  and  the  same  closes^  by  reason  of  the  premises,  became  and  were  and 
are  deteriorated  in  value,  and  injured  and  rendered  less  productive  than  the 
same  otherwise  might  and  would  have  been ;  by  means  of  which  several  prem- 
ises the  plaintiff  hath  been  and  is  greatly  injured,  prejudiced  and  aggrieved,  in 
his  reversionary  estate  and  interest  oi  and  in  the  said  closes,  with  the  appurte* 
nants,  respectively,  so  in  the  possession  of  his  said  respective  tenants.  To 
the  damag6f  [jSce,'} 


9.  For  a  Nuisance  to  a  House  in  which  the  Plaintiff  had  the  Rever- 
sion ;  and  for  Slopping  Up  the  Chimney^  i^c. 

For  that,  whereas,  long  before  and  at  the  time  of  the  committing  of  the 
several  grievances  by  the  said  defendant  heieiaafter  mentioned,  a  certain  mes- 
suage and  premises,  with  the  appurtenances,  situate  at  the  county  of  — , 
was  in  the  possession  and  occupation  of  a  certain  person,  to  wit,  one  E.  F.  as 
tenant  thereof  to  the  said  plaintiff,  the  reversion  thereof  expectant  on  the  deter- 
mination  of  the  said  tenancy  then  and  still  belonging  to  the  said  plaintiff,  to  wit, 
at  Q&c]  And,  whereas,  also,  before  and  at  the  time  of  the  committing  of  the 
several  grievances  hereinafter  mentioned,  the  said  defendant  was  and  still  is 
possessed  of  a  certain  other  messuage  and  premises,  with  the  appurtenances, 
situate  and  being  near  and  adjoining  to  the  said  messuage  and  premises  first 
mentioned,  to  wit,  at  \icc,']  aforesaid.  And,  whereas,  for  divers  and  very  many 
years  before,  and  until  and  at  the  time  of  committing  the  grievances  hereinafter 
next  mentioned,  there  was,  and  of  right  ought  to  have  been,  and  still  of  right 

ought  to  be,  a  certain  flue,  funnel,  or  passage,  for  smoke,  leading  from  and  out 

* 

of  a  certain  room  in  and  parcel  of  the  said  first  mentioned  messuage  and  prem- 
ises, unto  and  into  and  communicating  with  a  certain  chimney,  being  in  the 
said  messuage  and  premises  of  the  said  defendant,  into,  through  and  out  o^ 
which  said  chimney,  so  being  in  the  said  messuage  and  premises  of  the  said 
defendant,  the  smoke  which  might  from  time  to  time  arise  and  proceed  firom 
the  wood,  coals  and  other  fuel*  kindled,  burnt  and  consumed,  at  and  in  ^  certain 
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fire-place  In  the  said  room  for  the  necessary  heating,  and  the  wholesome  and 
convenient  use  and  oocnpation  thereof,  during^  all  the  time  aforesaid  until  Uie 
committing  of  the  grievance  hereinafter  next  mentioned,  was  vaed  and  aeeos- 
tomed,  and  of  right  oughti  by  and  by  means  of  the  said  flue,  fonnel  or  passage, 
to  enter,  pass,  ascend,  and  be  carried  away,  to  wit,  at  [&e,']  Yet  die  said 
defendant,  well  knowing  the  premises,  but  eontiiving  and  wrongiidly  h 
to  injure,  prejudice  and  aggrieve,  the  said  plaintiff  ia  his  reversionary 
and  interest  of  uid  in  his  said  messuage  and  premises,  with  the  appurtenances, 
whilst  the  said  messuage  and  premises  were  so  in  the  possession  and  occupa- 
tion of  the  said  E.  F^  as  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  whilst 
the  said  plaintiff  was  so  interested  therein  as  aforesaid,  to  wit,  on  [Aic.^  at 
[dec.},  wrongfully  and  unjustly,  and  without  the  lea>e  or  license  of  the  said 
plaintiff,  by  and  by  means  of  divers  large  quantities  of  bricks,  stones  and 
morter,  shut,  closed,  stopped  up  and  obstructed,  the  said  flue,  funnel  or  pas- 
sage, and  the  same  so  shut,  closed,  stopped  up  and  obstructed,  as  aforesaid, 
kept  and  continued  for  a  long  space  of  time,  to  wit,  from  the  day  and  year 
aforesaid,  hitherto  and  still  doth  keep  and  continue,  whereby  such  smoke  was 
and  is  wholly  hindered  and  prevented  from  entering,  passing,  aacendmg  and 
being  carried  away,  into,  and  through  and  out  of  the  said  chimney  firora  the 
said  room,  by  or  by  means  of  the  said  flue,  funnel  or  passage,  and  the  said 
room  hath  thereby  been  rendered  and  still  is  uncomfortable,  unwholesome,  and 
unfit  for  habitation ;  and  the  said  messuage  and  premises,  with  the  appurte- 
nances, of  the  said  plaintiff,  is  thereby  become  greatly  deteriorated  and  lessened 
in  value.  By  means  of  which  said  several  premises,  the  said  plaintiff  hath 
been  and  is  gready  injured,  prejudiced  and  aggrieved,  in  his  reversionary  estate 
and  interest  of  and  in  the  said  messuags  and  premises,  with  the  appurtenances, 
so  in  the  possession  and  occupation  of  the  said  E.  F.  as  tenant  thereof  to  the 
said  plaintiff  as  aforesaid,  to  wit,  at  [dce*3  aforesaid.— {wlAI  olAer  eounU^  ste- 
ting  the  itgury  kn  parHeularhf.^ 


3.  By  Reversioner  in  Fee  against  his  Tenant  for  Tears^  for  voluntary 

Waste  by  Cutting  Trees  or  other  Waste, 

For  that,  whereas,  the  said  defendant,  before  and  at  the  tine  of  the  commit- 
ting of  the  grievances  hereinafter  next  mentioned,  held  and  enjoyed  a  certain 
messuage  or  dwelling  house,  and  land,  with  the  appurtenances,  situate  in  the 
township  of  in  the  county  of  aforesaid,  as  tenant  thereof  to  the  said 

plaintiff,  that  is  to  say,  as  tenant  thereof  from  year  to  year,  for  so  long  time  as 
they  the  said  plaintiff  and  defendant  should  respectively  please,  to  wit,  at  [dtc.^, 
aforesaid.  Yet  the  said  defendant  contriving,  and  wrongfully  and  unjustly 
intending  to  injui«,  prejudice  and  aggrieve  the  said  plaintiff  in  his  reversionaiy 
estate  and  interest  of  and  in  the  said  messuage  or  dwelling  house,  and  land« 
with  the  appurtenances,  whilst  the  same  so  were  in  the  possessiott  of  the  said 
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defendant  bb  tenant  thereof  to  the  plaintiff  as  aforesaid,  to  wit,  on  [&C.3,  and 
on  divers  other  days  and. times  between  that  day  and  the  commencement  of  this 
suit*  at  [&C.39  aforesaid,  wrongfully  and  unjusdy  felled,  cut  down,  and  prostra- 
ted, divers  trees,  to  wit,  -»  oaks,  ^-  elms,  —  apple  trees, »—  walnut  trees,  and 
-—  other  trees  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — 
dollars,  then  standing,  growing,  and  being  in  and  upon  the  said  land,  and  took 
and  carried  away  the  same,  and  converted  and  disposed  thereof  to  his  own  use. 
Whereby  the  said  plaintiff  hath  been,  and  still  is,  greatly  injured,  prejudiced, 
and  aggrieved  in  his  reversionary  estate  and  interest  of  and  in  the  said  messuage 
or  dwelling  house,  and  land,  with  the  appurteuances,  to  wit,  at  [^c.^y  aforesaid. 
[ji^dd  a  count  of  trover.] 


4.  Against  Tenant  for  Life  under  a  Devise^  for  Waste. 

For  that,  whereas  E.  N.,  late  of—  county,  deceased,  was  in  his  lifetime  seised 
of  all  that  tract  or  parcel  of  land  called  United  Friendship,  lying  in  <—  county, 
in  hia  demesne  as  of  fee,  and  so  being  thereof  seised,  at  the  county  aforesaid, 
did,  on  the  —  day  of  — *,  by  his  last  will  and  testament  in  writing,  duly 
made  and  executed,  devise  to  M.  N.  his  wife,  all  that  part  of  the  said  tract  or 
parcel  of  land  called  United  Friendship,  lying  between  Dry  run,  and  Persim- 
mon run,  and  northward  as  far  as  the  line  of  the  land  called ,  for  and  during 

her  natural  life,  and  no  longer,  [here  state  the  death  of  E,  iV.,  and  the  pro^ 
bate  of  his  will  as  ante  p.  417,]  by  virtue  of  which  devise,  the  said  M.  on  the 

day  of ,  entered  into  and  was  seised  of  the  said  part  of  the  said  tract 

of  land  called  United  Friendship  as  hereinbefore  described,  with  the  appurtenan- 
ces, and  aAerwards,  to  wit,  on  the  -^—  day  of  ,  at  the  county  aforesaid, 
the  said  M.  took  to  husband  the  defendant,  by  virtue  of  which  marriage,  the  said 
defendant  entered  into  and  was  seized  of  the  said  part  of  United  Friendship, 
with  the  appurtenances,  in  right  of  the  said  M.  his  wife,  for  and  during  her 
life ;  and  the  said  plaintiffs  further  say,  that  the  said  E.  N.,  deceased,  by  his  said 
will,  devised  to  the  said  plaintiffs  and  their  heirs,  the  said  tract  of  land  called  the 
United  Friendship,  after  the  death  of  the  said  M.,  to  be  equally  divided  between 
them,  by  virtue  whereof  the  said  plaintiffs  became  entitled  to  the  reversion  and 
inheritance  in  the  said  part  of  the  United  Friendship,  devised  as  aforesaid  to  the 
said  M.  for  her  life ;  and  the  said  defendant  so  thereof  being  seized  of  the  said 
part  of  United  Friendship,  during  the  life  of  the  said  M.  (who  is  still  living,) 
did,  on  the  — —  day  of  — — ,and  on  divers  days. and  times  between  the  said 
■  day  of  ,  and  the  —  day  of  ,  at  the  county  aforesaid,  commit 
and  make  waste  and  destruction  on  the  said  part  of  the  said  tract  of  land  devised 
as  aforesaid  to  the  said  M.  with  the  appurtenances,  to  wii,  by  cutting  down  and 
destroying  500  timber  trees,  then  and  there  growing  on  different  places  on  the 
same  part  of  the  said  tract  of  land,  devised  as  aforesaid  to  the  said  M.  of  the 
value  of  — —  dollars;  and   1000  other  trees,  then  and  there  growing  on 
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different  places  on  the  said  part  of  the  said  tract  of  land,  devised  as  aforesaid  to 

the  said  M.  of  the  value  of ,  and  by  destroying  one  other  hundred  timber 

trees,  then  and  there  growing  on  different  places  of  the  said  part  of  the  said  tract 
of  land,  devised  as  aforesaid  to  the  said  M.,  of  the  value  of  each ;  whereby 

[[^e.,  as  in  preceding  formJ] 


5.  Against  Tenant  in  Dotcer  for  Waste, 

For  that,  whereas,  T.  D.,  late  of county,  deceased,  late  husband  of  the  said 

defendant,  was,  in  his  lifetime,  sfised  in  his  demesne  as  of  fee,  of  and  in  all  Uiose 

several  tracts  or  parcels  of  land,  lying  and  being  in county ;  that  is  to  say, 

a  tract  of  land  called  ,  containing acres  [^c.^t  and  so  being  thereof 

seised,  afterwards,  to  wit,  on  the  day  of ,  in  the  year ^  at  the 

county  aforesaid,  died  intestate,  leaving  the  said  defendant  his  widow,  and  the 
said  plaintiff  his  only  child  and  heir  at  law :  And  whereas,  aft^r  the  death  of  the 
said  T.,  the  said  defendant,  his  widow '  as  aforesaid,  entered  into,  and  was 
possessed  of,  one  third  part  of  the  aforesaid  several  tracts  or  parcels  of  land  as 
hereinbefore  described,  with  the  appurtenances,  as  her  dower,  for  and  during  her 
life  ;  and  the  said  plaintiff  further  saith,  that  he  the  said  plaintiff  as  tlie  only 
child  and  heir  at  law  of  the  aforesaid  T.  became  entided  to  the  reversion  and 
inheritance  in  the  said  one  third  part  of  the  several  tracts  or  parcels  of  land 
aforesaid,  whereof  the  said  defendant  was  so  as  aforesaid  endowered  for  herlife, 
and  the  said  defendant  so  being  thereof  endowed  of  the  one  third  part  of  the 

several  tracts  or  parcels  of  land  aforesaid,  during  her  life,  did,  on  the day 

of [Slc.    As  in  the  preceding  form."] 


6.  By  the  Reva^sionary  Owner  of  Goods  against  a  Stranga\for  injuring 

the  same^  Sfc. 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing  of 
the  grievance  hereinafter  mentioned,  was  the  owner  and  proprietor  of  certain 
goods  and  chattels,  to  wit,  [describe  them  as  in  trover,]  of  great  value,  to  wit, 

of  the  value  of dollars,  which  had  been  and  were  let  to  hire,  to  wit,  for  a 

time  then  unexpired  to  one  E.  F.  who  then  and  tliere  had  the  use  and  posses- 
sion thereof,  under  such  letting  to  hire,  the  reversionary  property,  estate  and 
interest  in  the  said  goods  and  chattels  then  and  there  belonging  to  the  plaintiff. 
Yet  the  defendant,  well  knowing  the  premises,  but  wrongfully  intending  to 
injure  the  plaintiff  in  his  said  reversionary  property,  estate  and  interest,  whilst 
the  plaintiff  was  such  owner  and  proprietor  of  the  said  goods  and  chattels,  and 
the  same  were  in  the  possession  of  the  said  E.  F.  as  aforesaid,  to  wit,  on  [&c.] 
at  [4bc.],  wrongfully  and  injuriously  broke  to  pieces,  damaged  and  spoiled, 
["and  destroyed,"  if  the  fact  be  so,']  the  said  goods  and  chattels,  whereby  the 
plaintiff  was  and  is  greatly  injured  and  aggrieved  in  his  reversionary  property. 
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estate  and  iaterest  of  and  in  the  said  goods  and  chattels,  [^dd  a  count  in 
trover  if  there  be  any  doubt  whether  plaintiff  was  not  at  the  time  the  absolute 
owner  and  entitled  to  the  possession/] 


Seduction:     See  "Master  and  Servant." 


Servants:     See  ** Master  and  Servant,"  "Carriages." 

Sec.  XXI.     sheriffs.     See  also  "Escapes." 

1.  For  a  False  Return, 

For  that,  whereas,  the  plaintiff,  heretofore,  to  wit,  on  [&c.]  at  [<fec.],  by  the 
consideration  and  judgment  of  the  Court  of  Common  Pleas,  held  within  and 

for  the  county  of aforesaid,  at  the term  of  said  court,  in  the  year 

aforesaid,  recovered  judgment  against  one  E.  F.  [by  the  name  of ,]  for 

the  sum  of  ■         dollars  debt, dollars  damages,  and dollars  costs  of 

suit,  [according  to  the  judgment.  See  form  of  stating  a  recovery ,  ante^  378 
to  382,]  as  by  the  records  and  proceedings  in  the  same  court  remaining  more 
fully  appears;  which  i^aid  debt,  damages  and  costs,  so  as  aforesaid  recovered, 
being  wholly  unpaid  and  unsatisfied  to  the  plaintiff,  he  the  said  plaintiff,  for  the 
obtaining  the  said  debt^  damages  and  costs,  afterwards,  to  wit,  on  [Sdc.']  at  said 
C4)unty,  prosecuted  and  sued  forth  out  of  the  said  court,  a  certain  writ  of  the 
State  of  Ohio  called  a  fieri  et  levari  facias,  directed  to  the  then  sheriff  of  the 
county  aforesaid,  by  which  said  writ  the  said  sheriff  was  commanded  by  the 
State  of  Ohio,  to  cause  to  be  levied  of  the  goods  and  chattels  in  his  bailiwick 

of  the  said  E.  F.,  the  sum  of dollars,  which  by  the  said  judgment  of  the 

said  court,  at  the term  thereof,  a.  d. ,  the  said  plaintiff  recovered 

against  the  said  E.  F.,  with  interest  thereon,  from  [&;c.,  as  in  the  writ,"]  until 

paid;  and  also  the  further  sum  of  dollars,  cents,  the  costs  of 

increase  on  said  judgment  and  Uie  accruing  costs;  and  for  want  of  goods  and 
chattels,  that  the  said  sheriff  cause  the  same  to  be  levied  of  the  lands  and  tene- 
.  mentB  in  his  bailiwick  of  the  said  plaintiff,  and  to  have  that  money  before  the 
said  Court  of  Common  Pleas,  on  the  first  day  of  their  then  next  term  to  render 
^mto  the  said  plaintiff,  and  to  have  then  there  that  writ;  and  which  said  writ, 
afterwards,  and  before  the  delivery  thereof  to  the  defendant  to  be  executed  as 
hereinafter  mentioned,  to  wit,  on  [&c.,  the  day  the  writ  bears  teste,]  at  said 
county,  was  [duly  indorsed  with  the  exact  amount  of  the  debt,  damages  and 
costs  for  which  said  judgment  was  entered,  &c.,  or  if  there  is  any  mistake  in 
the  indorsement  9  set  forth  the  indorsement  thus:  duly  indorsed  as  follows:  set- 
ting forth  the  indorsement']^  and  which  said  writ,  so  indorsed,  afterwards,  and 
before  the  return  of  the  same  writ,  to  wit,  on  [&c.,  exact  day  not  materialfj  at 
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the  county  aforesaid,  was  delivered  to  the  defendant,  the  defendant  (hen  and 
there  and  continually  from  thenceforth  until  and  at  the  return  of  the  said  writ 
being  sheriff  of  the  county  aforesaid,  to  be  executed.  *And  ihe  plaintiff  avers 
that  the  said  E.  F.,  at  the  time  of  the  delivery  of  the  said  writ  of  execution  to 
the  defendant  as  aforesaid  and  afterwards,  and  before  the  return  of  the  said  writ, 
had  divers  goods  and  chattels,  lands  and  tenements,  within  the  bailiwick  of  the 
said  sheriff,  sufficient  to  have  satisfied  the  said  plaintiff  his  debt,  damages,  costs 
and  charges  aforesaid,  to  wit,  at  the  county  aforesaid,  and  the  said  defendant  so 
being  sheriff  as  aforesaid,  not  regarding  his  duty  in  this  behalf,  but  contriving 
and  fraudulently  intending  to  deceive  tiie  said  plaintiff,  and  to  defraud  him  of 
his  said  debt,  damages,  costs  and  charges,  did  not  make  and  levy  the  debt, 
damages,  costs  and  charges  aforesaid,  [or  any  part  thereof^  and  pay  to,  or  to 
the  use  of,  the  said  plaintiff,  the  same  debt,  damages,  costs  and  charges,  {or 
any  part  thereof^']  but  on  the  contrary  did,  amongst  other  things,  falsely,  fraud- 
ulently and  deceitfully  return  upon  the  said  writ  to  the  said  court,  that  the  said 
defendant  had  caused  to  be  levied  of  the  goods  and  chattels  of  the  said  E.  F. 
— —  dollars,  part  whereof,  he  the  said  defendant  had  retained  for  the  poundage 
and  necessary  expenses  attending  the  levy  and  sale  of  the  goods  and  chattels, 

and r  dollars,  residue  of  the  said  sum  above  levied,  he  the  said  defendant 

had  paid  to  (he  said  plaintiff  in  satisfaction  of  so  much  of  his  debt,  damages, 
costs  and  charges  aforesaid,  whereas  in  truth  and  in  fact  the  said  defendant  did 
not  levy  or  pay  the  said  sum  of  money,  or  the  residue  thereof,  or  any  part 
thereof,  to,  or  to  the  use  of,  the  said  plaintiff,  or  to  any  other  person  by  his  tHe 
said  plaintiff's  authority,  or  upon  his  behalf,  but  hath  wholly  failed  and  refused 
so  tb  do,  and  by  reason  of  the  premises,  he  the  said  plaintiff  hath  lost  and  been 
deprived  of  his  remedy  for  obtaining  the  payment  of  the  said  sum  of  money, 
and  every  part  thereof,  and  hath  wholly  lost  the  same. 

Second  count :  And  whereas,  also,  [&c.,  as  above  to  asterisk^  and  then  pro- 
ceed  as  follows:']  and  the  said  plaintiff  says,  that  afterwards,  and  before  the 
return  of  the  said  last  mentioned  writ,  the  said  defendant  so  being  sheriff  as  afore- 
said, did,  by  virtue  of  the  same  writ,  cause  to  be  levied  of  the  goods  and  chat- 
tels, lands  and  tenements  of  the  said  E.  F.  in  his  bailiwick,  ■  dollars,  and 
the  said  defendant  so  being  sheriff  as  aforesaid,  not  regarding  the  duty  of  his 
said  office  of  sheriff  in  that  behalf,  but  contriving  and  intending  to  deceive  and 
defraud  the  said  plaintiff  in  that  behalf,  afterwards,  to  wit,  at  (he  return  of  the 
said  writ,  amongst  other  things,  falsely,  fraudulently  and  deceitfully  returhed 
upon  the  said  last  mentioned  writ  to  the  said  court,  that  he  the  said  defendant 
had  caused  to  be  levied  of  the  goods  and  chattels  of  the  said  E.  F. dol- 
lars, —  dollars  whereof,  he  the  said  defendant  had  retained  for  the  poundage, 
and  the  necessary  expenses  attending  the  levy  ^d  sale  of  the  said  last  men- 
tioned goods  and  [&C.3,  and  dollars,  residue  of  the  said  sum  above 

levied,  he  the  said  defendant  had  paid  to  the  said  plaintiff,  in  satisfaction  of  so 
mucli  of  the  said  debt,  damages,  costs  and  charges  last  aforesaid ;  whereas  in 
truth  and  in  fact  the  said  defendant  did  not  pay  the  said  —  dollars,  residue 
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or  any  part  thereof  to,  or  for  the  use  of,  the  said  plaintiff  but  haa  wholly  failed 
and  refiiaed  so  to  do,  and  still  refuses  so  to  do,  and  by  reason  of  the  premises 
he  the  said  plaintiff  hath  lost  and  been  deprived  of  his  remedy  for  the  payment 
of  the  said  last  mentioned  sum,  or  any  part  thereof,  and  has  wholly  lost  the 
saoM,  to  wit»  at  the  county  aforesaid* 


3.  Fer  Falsely  Returning  Nulla  Bcna  to  an  Execution. 

Ibllow  the  preceding  form  to  the  aeteriek^  and  then  proceed  a»  follows :]  by 
virtue  of  which  said  writ,  the  defendant,  so  beinfr  sheriff  of  the  said  county  of 
^-—  as  aforesaid,  afterwards,  and  before  the  said  tetum  of  the  said  writ,  to 
wit,  on  [^.]  last  aforesaid,  at  [^.3  aforesaid,  and  within  his  bailiwick,  as 
such  sheriff  as  aforesaid,  seized  and  took  in  execution  divers  goods  and  chattels 
of  the  said  E.  F.  {g)  of  great  value,  to  wit,  of  the  value  of  the  moneys  so 
indorsed  on  the  said  writ,  and  directed  to  be  levied  as  aforesaid,  and  then  and 
there  levied  the  same  thereout.     Tet  the  defendant,  so  being  such  sheriff  of 

the  said  county  of as  aforesaid,  not  regarding  his  duty  as  such  sheriff,  but 

contriving,  and  wrongfully  and  unjustly  intending,  to  injure,  prejudice  and 
aggrieve,  the  plaintiff  in  that  behalf,  and  to  deprive  him  of  the  said 
moneys  so  indorsed  on  the  said  writ,  and  directed  to  be  levied  as  aforesaid, 
and  of  the  means  of  obtaining  the  same,  had  not  the  said  moneys  so  levied  as 
aforesaid,  or  any  part  thereof,  before  the  said  Court  of  Common  Pleas  afore- 
said, at  the  return  of  the  said  writ,  according  to  the  exigency  thereof,  and  of 
the  said  indorsement  so  made  thereon  as  aforesaid,  but  therein  wholly  failed  and 

made  default,  nor  hath  he  paid  the  said  sum  of dollars,  or  any  part  thereof, 

to  the  plaintiff;  and  at  the  return  of  the  said  writ,  to  wit,  on  [&c.J  aforesaid, 
the  defendant,  falsely  and  deceitfully  returned  to  the  said  court,  upon  the 
said  writ,  tliat  the  said  E.  F.  [according  to  the  return^  had  not  any  goods 
or  chattels,  lands  or  tenements,  in  his  bailiwick,  whereof  he  could  cause  to  be 
levied  the  damages,  [or  "  debt  and  damages,'*]  aforesaid,  or  any  part  thereof, 
as  by  the  said  writ  and  the  return  thereof  remaining  of  record  in  the  said  court, 
at  the  county  aforesaid,  fully  appears ;  by  means  of  which  said  premises,  the 
plaintiff  hath  been  and  is  greatly  injured  and  deprived  of  the  means  of  obtain- 
ing the  said  moneys  so  indorsed  on  the  -said  writ,  and  directed  to  be  levied  as 
aforesaid,  and  which  are  still  wholly  unpaid  as  aforesaid,  and  is  likely  to  lose 
the  same,  to  wit,  at  [&c]  aforesaid. 


ig)  U  ihe  fieri  facias  were  a^aiust  Iwo,  and  if    il  will  suffice  lo  prove  that  g^oods  of  one  were 
it  be  aUedged  that  the  gtHKb  of  both  were  taken,    taken.    4.  M.  &.  S.  S49. 
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3.    For   not   Levying   when   there   was  an    Opportunity^  and   Falsely 

Returning  Nulla  Bona.  ' 

Follow  the  preceding  Form,  No  I,  to  the  asterisk,  and  then  proceed  as 
folowsf]  and  the  said  plaintiff  avers,  that  at  the  time  of  the  delivery  of  tlic 
said  writ  of  fieri  facias  to  the  said  defendant  as  aforesaid,  and  afterwards,  and 
before  the  return  of  that  wTit,  that  is  to  say,  on  the  same  day  and  year  last 
aforesaid,  the  said  E.  had  divers  goods  and  chattels,  Icmds  and  tenements, 
within  the  bailiwick  of  the  said  defendant  whereout  he  might  have  made  and 
levied  the  debt,  damages,  costs  and  charges,  aforesaid,  as  he  was  by  the  said 
writ  commanded,  to  wit,  at  the  county  aforesaid.  Nevertheless  the  said  defend- 
ant, so  being  sheriff  of  the  said  county,  not  regarding  the  duty  of  his  office  of 
sheriff,  in  that  behalf,  but  contriving,  and  fraudulently  intending  to  deceive  the 
said  plaintiff,  and  to  defraud  him  of  his  said  debt,  damages,  costs  and  charges 
aforesaid,  did  not  make  or  levy  the  debt,  damages,  costs  and  chaiges  aforesaid, 
or  any  part  thereof,  of  the  goods  and  chattels,  lands  and  tenements,  of  the  said 
£.,  but  wholly  refused  and  neglected  so  to  do ;  and  at  the  return  of  the  said 
writ  did  falsely,  fraudulently  and  deceitfully  return  upon  the  said  writ  to  the 
said  court,  that  the  said  E.  had  not  any  goods  or  chattels,  lands  or  tenements, 
in  his  bailiwick,  whereof  or  whereby  he  could  cause  the  debt  or  damages, 
costs  and  charges,  aforesaid,  or  any  part  thereof,  to  be  levied,  and  by  reason  of 
the  premises,  the  said  plaintiff  is  deprived  of  his  remedy  for  obtaining  his  debt, 
damages,  costs  and  charges,  aforesaid,  and  hath  wholly  lost  the  same,  to  wit,  at 
-tlie  said  county. 


4.  For  Lrvying  more  than  Sufficient  to  Satisfy  Debt  and  Costs  ;  for 
Disposing  of  the  Goods  for  Less  than  their  Value^  and  Convei-ting 
the  Money  to  his  own  Use. 

For  that,  w4iereas,  before  the  committing  of  the  grievances  hereinafter  next 
mentioned,  to  wit,  on  [Sic,  teste  day  of  writ,"]  at  [&c.]],  a  certain  writ  of  the 
State  of  Ohio,  called  a  fieri  et  levari  facias,  was  issued  out  of  the  Court  of 
Common  Pleas  of  said  county,  directed  to  the  sheriff  of  said  county,  by 
which  said  writ  the  State  of  Ohio  commanded  the  said  sheriff  to  cause  to  be 
levied  of  the  goods  and  chattels,  in  his  bailiwick,  of  the  said  plaintiff,  the  sum 

of dollars,  which,  by  the  judgment  of  said  Court  of  Common  Pleas' 

within  and  for  said  county,  at  the  term  thereof,  A.  D. ,  one  E.  F. 

recovered  against  the  said  plaintiff,  with  interest  thereon  from  [Sec,  as  in  the 

writ,']  until  paid ;  and  also,  [according  to  the  writ,]  the  further  sum  of 

dollars,  the  costs  of  increase  on  said  judgment,  and  the  accniing  costs;  and  for 
want  of  goods  and  chattels,  that  the  said  sheriff  cause  Uie  same  to  be  levied  of 
the  lands  and  tenements,  in  his  bailiwick,  of  the  said  plaintiff,  and  to  have  that 
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money  before  the  said  Court  of  Common  Pleas,  on  the  first  day  of  their  then 
next  term,  to  render  unto  the  said  E.  F.,  and  to  have  then  there  that  writ ; 
[(A)  and  which  said  writ,  afterwards  and  before  the  delivery  thereof  to  the  said 
sheriff  of  said  county,  to  be  executed  as  hereinafter  mentioned,  to  wit,  on  [&c., 
teste  day  of  writ,"]  at  said  county,  was  duly*  indorsed  with  the  exact  amount 
of  the  debtf  damages  and  costs,  for  which  said  judgment  was  entered,  and  the 
costs  of  said  party  condemned,  to  wit,  the  said  A.  B.],  and  which  said  writ,  so 
indorsed  as  aforesaid,  afterwards,  and  before  the  return  thereof,  to  wit,  on  [&C.3 
at  [&c],  was  delivered  to  the  said  defendant,  who  then,  and  from  thence  until 
and  at  and  after  the  return  of  the  said  writ,  was  sheriff  of  the  said  county  of 
i— -  to  be  executed  in  due  form  of  law ;  by  virtue  of  which  said  writ  the  said 
defendant,  so  being  sheriff  of  the  said  county  of  -^—  as  aforesaid,  afterwards, 
and  before  the  said  return  of  the  said  writ,  to  wit,  on  [^c.3t  within  his  baili- 
wick, as  such  sheriff  as  aforesaid,  to  wit,  at  the  county  aforesaid,  seized 
and  took  in  execution  divers  goods  and  chattels  of  the  plaintiff  of  much  greater 

value  than  sufficient  to  pay  and  satisfy  the  said  sum  of dollars,  besides 

sherifTs  poundage,  and  the  other  expenses  attending  the  said  levy,  and  to  be 
levied  as  aforesaid,  to  wit,  of  the  value  of  ■  dollars,  and  although  he,  the 
said  defendant,  so  being  sheriff  as  aforesaid,  then  and  there  well  knew  that  the 
money  arising  from  the  sale  of  a  part  of  the  said  goods  and  chattels  so  seized 
and  taken  in  execution  as  aforesaid,  would  be  sufficient  to  satisfy  and  pay  the 

said  sum  of dollars,  to  be  levied  as  aforesaid,  besides  sherifTs  poundage, 

and  the  other  expenses  attending  the  said  levy ;  yet  the  said  defendant,  so 
being  sheriff  of  the  said  county  of  — —  as  aforesaid,  contriving,  and  wrong- 
fully and  unjustly  intending,  to  injure,  oppress,  impoverish  and  wholly  ruin, 
him,  the  said  plaintiff,  afterwards,  to  wit,  on  [&c],  at  the  county  aforesaid, 
under  color  and  pretence  of  the  said  writ,  wrongfully  and  injuriously  did  sell 
and  dispose  of  much  more  of  such  goods  and  chattels  than  was  necessary  and 
sufficient  to  pay  and  satisfy  the  said  sum  of  — —  dollars,  so  to  be  levied  as 
aforesaid,  besides  sherifTs  poundage,  and  other  expenses  attending  the  said 
levy,  to  wit,  the  whole  of  the  said  goods  and  chattels  so  levied  as  aforesaid, 
and  thereout  levied  a  much  greater  sum  than  was  sufficient  to  pay  and  satisfy 
the  said  sum  of  — — ^  dollars,  besides  sherifTs  poundage,  and  other  expenses 

attending  the  said  levy,  to  wit,  the  sum  of dollars ;  and  also  then  and 

there,  wrongfully  and  injuriously,  sold  and  disposed  of  the  same  goods  and 

chattels  for  a  much  less  sum  of  money,  to  wit,  the  sum  of dollars,  less 

than  the  same  were  really  worth,  and  for  which  the  said  defendant  could  and 
might  and  ought  to  have  sold  the  same,  and  converted  and  disposed  of  the 
moneys  arising  from  the  said  sale  to  his  own  use  ;  by  means  whereof,  he,  the 
said  plaintiff,  was  then  and  there  wholly  deprived  of  the  use  of  the  said  goods 
and  chattels,  and  of  the  produce  thereof,  and  hath  been  and  is,  by  means  of 
the  premises,  otherwise  greatly  injured  and  damnified,  to  wit,  at  the  counly 
aforesaid. 

(h)  See  note  (it)  anie,  p.  4C2. 


590  DECLARATIONS  IN  CASE. 

__  " 

5.  For  not  arresting  the  Debtor  when  the  Defendant  had  an  opportunity. 
See  Form  ante  p.  449. 


6.  For  not  Asngning  a  Bail  Bond,  (t) 

^8  in  the  count  for  an  e^cape^  antep»  447»  to  the  end  of  the  statement  of  the 
arrest  f  and  then  proceed  as  follows ;]  And  the  said  plaintiff  in  fact  further  saith, 
that  the  said  E.  F.  being  so  arrested  and  in  the  custody  of  the  said  defendant 
so  being  such  sheriff  as  aforesaid,  under  and  by  virtue  of  said  writ,  for  the  cause 
aforesaid,  he  the  said  defendant  as  such  sheriff,  afterwards,  and  before  the  retam 
of  the  said  last  mentioned  writ,  to  wit,  on  [A^c.]!;  last  aforesaid,  at  Q&c.,3  afore- 
said, took  bail  for  the  appearance  of  the  said  E.  F*,  in  the  said  Court  of  Com- 
mon Pleas  of  said  county,  on  the  first  day  of  the  then  next  term  of  said  court, 
or  the  succeeding  day,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  on  that  occasion  he  the  said  defendant,  so  being  such  sheriff  as 
aforesaid,  then  and  there,  to  wit,  on  C^O  aforesaid,  at  [&c.]  aforesaid,  took  of 
the  said  E.  F«  and  two  other  persons,  as  his  sureties  or  bail,  according  to  the 
form  of  the  said  statute,  a  certain  writing  obligatory,  commonly  called  a  bail 
bond,  in  the  penal  sum  of  dollars,  conditioned  for  the  appearance  of  the 

said  E.  F.  at  the  time  and  place  aforesaid,  to  answer  to  the  said  plaii^tiff  in  the 
plea  aforesaid;  and  the  said  plaintiff  in  fact  further  saith,  [<Scc.f  state  the  non^ 
appearance  of  the  party  arrested^  and  consequeni  forfdture  of  the  bail  bond, 
as  ante,  367,  and  then  proceed  as  follows/]  And  although  the  said  A«  B.»  by 
G.  H.,  his  lawful  attorney  in  that  behalf,  did,  afterwards,  and  whilst  the  said 
defendant  was  such  sheriff  as  aforesaid,  to  wit,  on  [&c,]  at  Q&c.],  aforesaid, 
request  the  said  defendant  to  assign  the  said  writing  obligatory  to  him  the 
plaintiff  in  the  said  action,  according  to  the  form  of  the  statute  in  such 
made  and  provided ;  yet  the  said  defendant,  so  being  such  sheriff  as  aforesaid, 
contriving  and  wrongfully  and  unjustly  intending  to  injure  the  plaintiff  in  this 
behalf,  and  to  hinder  and  prevent  him  from  bringing  any  action  or  actions  on 
the  said  writing  obligatory,  and  to  deprive  him  of  the  means  of  recovering  the 
damages  [or  debt]  aforesaid,  did  not,  nor  would,  at  the  said  time  when  he  was 
so  requested  as  aforesaid,  assign  the  said  writing  obligatory  to  him  the  said 
plaintiff,  but,  on  the  contrary  thereof,  then  and  there  wholly  refused,  and  hath 
from  thence  hitherto  wholly  neglected  and  refused  so  to  do,  and  by  means  of 
the  premises  last  aforesaid,  he  the  said  plaintiff  hath  been  and  is  hindered  and 
prevented  from  bringing  any  action  or  actions  on  the  said- writing  obligatory, 
and  hath  been  and  is  deprived  of  the  means  of  recovering  the  said  damages, 
and  is  likely  to  lose  the  same,  to  wit,  at  [&c.]  aforesaid.  [Jf  it  be  doubtful 
whether  a  b<nl  bond  was  taken^  add  a  count  for  an  escape^  as  ante,  447.3 

(t)  It  ia  Dot  certain  that  this  action  can  be  maiDtained.    See  Stal.  665,  (36;  Tidd.  8  Load. 
ed.  320,  SSI;  9  ed.  298;  1  Mod.  2S8. 


0BCLARATIONS  IN  CASS.  8U 


Sherifi. 


7.  By  Sheriff  against  a  P arty ^  for  giving  him  False  Instructions^  where- 
by he  arrested  an  improper  person. 

For  that,  whereas,  the  defendant,  heretofore,  to  wit,  on  [&c.]  at  [Ac],  pros- 
ecuted and  sued  forth  out  of  the  Court  of  Common  Pleas  [or  say^  out  of  the 
clerk's  office  of  the  Court  of  Common  Pleas]  of  said  county,  a  certain  writ  of 
capias  ad  respondendum,  against  one  B.  R.,  directed  to  the  sheriff  of  the  county 

of aforesaid,  by  which  said  writ  the  State  of  Ohio  commanded  the  said 

sheriff  to  take  the  said  B.  R.,  if  he  might  be  found  in  his  bailiwick,  and  him 
safely  keep,  so  that  he  might  have  his  body  before  the  Court  of  Common  Pleas 
of  the  county  aforesaid,  at  the  court  house  in  said  county,  on  the  first  day  of 
iheir  then  next  term,  to  answer  to  the  said  defendant  in  a  plea  of  [here  insert 
the  action  named  in  the  writ^  and  the  damages,  or  debt  and  damages,']  and 
that  the  said  sheriff  then  have  there  that  writ ;  which  said  writ  afterwards  and 
before  the  delivery  thereof  to  the  defendant  as  sheriff  of  said  county,  to  be 
executed  as  hereinafter  mentioned,  to  wit,  on  []&c.,  teste  day  of  writ,]  at  said 
county,  was  duly  indorsed  with  the  cause  of  action,  the  amount  sworn  to,  and 
for  bail  for  — »  dollars,  (k)  aeeording  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  and  which  said  writ,  so  indorsed,  afterwards,  and  before 
the  return  thereof,  to  wit,  on  [ice.,  exact  day  not  material,]  at  the  county  afore- 
said, was  delivered  to  the  plaintiff,  who  then  and  from  thence,  until  and  at  and 
after  the  return  of  said  writ,  was  sheriff  of  the  county  aforesaid,  to  be  by 
him  in  due  form  of  law  executed ;  and  the  said  plaintiff  in  fact  further  saith, 
that  at  the  time  of  the  said  delivery  of  the  said  writ  unto  him  the  said  plaintiff 
for  execution  as  aforesaid,  and  of  the  arrest  hereinafter  mentioned,  he  the  said 
plaintiff  did  not  know,  but  was  then  and  there  ignorant  of,  and  wholly  unac- 
quainted with,  the  person  of  the  said  B.  R.,  the  defendant  in  the  said  writ ; 
yet  the  said  defendant,  well  knowing  such  premises,  and  also  then  and  there 
well  knowing  the  person  of  the  said  B.  R.,  the  defendant  in  the  said  writ, 
afterwards,  and  after  the  delivery  of  the  said  writ  unto  him  the  said  plaintiff  for 
execution  as  aforesaid,  and  before  the  execution  thereof,  and  also  before  the 
return  of  the  said  writ,  and  whilst  the  said  plaintiff  was  so  unacquainted  with 
the  person  of  the  said  B.  R.,  to  wit,  on  Q^.],  at  the  county  aforesaid,  did 
falsely,  fraudulently  and  deceitfully,  assert  and  affirm  unto  the  said  plaintiff,  so 
then  and  there  being  sheriff  of  the  said  county,  and  having  the  said  writ  for 
execution  as  aforesaid,  that  the  said  B*  R.,  the  defendant  in  the  said  writ,  lived 
at  a  certain  house,  [&c.,3  ^^^  ^^  then  and  there  wrongfully  instruct,  order  and 
direct  the  said  plaintiff,  so  being  then  and  there  sheriff  as  aforesaid,  and  so 
having  the  said  writ  for  execution  as  aforesaid,  to  take  and  arrest  the  person 
answering  and  being  of  the  description  so  by  him  given  as  aforesaid,  as  and  for, 
and  as  being  the  said  B*  R.,  whereupon  the  said  plaintiff,  being  still  ignorant 
of,  and  wholly  unacquainted  with,  the  person  of  the  said  B.  R.,  and  not  then 

{k)  Sf  note  {q),       e,  p.  448. 
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and  there  knowing  that  the  said  person  so  by  the  said  defendant  described  as 
aforesaid  was  not  the  said  B.  R.,  but  then  and  there  conceiving  such  person  to 
be  the  said  B.  R.,  did  then  and  there  proceed  to,  and  did  then  and  there^  onder 
and  in  consequence,  and  in  pursuance  of,  the  said  instmctions,  orders  and  dir 
rections,  of  the  said  defendant,  take  and  arrest  the  said  person*  so  by  the  said 
defendant  described  as  aforesaid,  ujpon  and  under  the  said  writ,  as  and  for,  and 
as  being  the  said  B.  R. ;  but  in  truth  and  in  fact,  the  said  plaintiff  saith,  thai 
the  said  person,  so  by  the  said  defendant  described  as  aforesaid,  and  by  him 
the  said  plaintifi  arrested,  was  not  the  said  B.  R.,  the  defendant  in  the  said 
writ,  but  another  and  different  person,  and  of  another  and  different  description 
than  the  said  B.  R«,  to  wit,  one  J.  R.,  to  wit,  at  the  county  aforesaid ;  and  so 
the  said  plaintiff  in  fact  saith,  that  the  said  defendant,  in  and  by  his  said  assei^ 
tion,  affirmation,  instructions,  orders  and  directions,  so  made  and  given  to  him 
the  said  plaintiff  as  aforesaid,  then  and  there,  to  wit,  on  the  []&c.3,  at  the  county 
aforesaid,  did  falsely  and  fraudulently  deceive  him  the  said  plaintiff,  that  thereby 
and  in  consequence  thereof,  and  of  his  having  so  taken  and  arrested  the  said 
J.  R.  as  aforesaid,  he  the  said  plaintiff  was,  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  [&cJ}  at  [&c.J,  sued  and  prosecuted  by  the 
said  J.  R.,  in  an  action  or  suit  at  law  in  this  court  here,  for  such  arrest  and 
false  imprisonment  of  him  the  said  J.  R.,  as  aforesaid,  and  the  said  J,  B.  did, 
afterwards,  to  wit,  at  the  ——  term  of  said  court,  in  the  year         ,  recover 
judgment  against  him  the  said  plaintiff,  in  such  action  or  suit  for  a  large  sum 
of  money,  to  wit,  the  sum  of         ,  for  his  damages  and  costs  in  such  action, 
thereby  and  by  reason  thereof,  and  of  the  said  recovery  so  had  and  obtained 
against  him  by  the  said  J.  R,  as  aforesaid,  he  the  said  plaintiff  was  afterwards, 
to  wit,  on  [&c.]  at  the  county  aforesaid,  forced  and  obliged  to  pay,  and  did  in 
fact  pay,  the  said  sum  of         ■  dollars,  in  satisfaction  and  discharge  of  the  said 
judgment,  so  obtained  against  him  by  the  said  J.  R.  as  aforesaid,  to  wit,  at  the 
county  aforesaid ;  and  the  said  plaintiff  also  saith,  that  by  reason  of  such  action 
being  brought  against  him  as  aforesaid,  he  the  said  plaintiff  was  necessarily 
forced  and  obliged  to  lay  out,  expend  and  pay,  and  did  in  fact  lay  out,  expend 
and  pay,  divers  other  sums  of  money,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  —  dollars,  for  and  on  account  of  his  own  costs 
and  charges  in  and  about  the  defence  and  settlement  of  the  said  action  or  suit, 
to  wit,  at  the  county  aforesaid. 


Sec.  XXn.    ships  and  boats. 

1.  Against  the  Oumer  or  Captain  of  a  Ship  for  running  foul  of 

tiff's  Vessel 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing  of 
the  grievance  by  the  defendant  hereinafter  mentioned,  was  lawfully  poss^sed 
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of  a  certain  »hip  or  veami  [or  **0chooner/'  at  the  mm  nun/  be^']  to  wit,  at  said 

county,  of  gveat  Takie,  to  wit,  of doUan,  then  and  there  lawfully  being 

in  the  lifer  '  ,  and  the  defendant  was  also  then  and  there  possessed  of  a 
certain  other  ship  or  vemmL  [or  «<schooner,*'  at  ike  eate  may  6e,]  in  the  riTer 
aforesaid,  and  then  had  the  care,  direction  and  management  of  the  same.  Yet 
the  defendant,  not  regaiding  his  duty  in  that  behalf,  whilst  the  said  ships  or 
yessels  respectively  so  were  in  the  said  river,  to  wit,  on  [^.],  at  said  county, 
took  so  little  and  snch  bad  care  of  his  said  ship  or  vessel  and  governed  and 
navigated  the  same  in  so  unskillful  and  improper  a  manner,  *that  the  same,  by 
and  through  the  carelessness,  unskillfulness,  misdirection,  mismanagement  and 
improper  conduct  of  the  defendant  in  that  behalf,  then  and  there,  with  great 
force  and  violence,  ran  foul  of  and  struck  against  the  said  ship  or  vessel  of  the 
plaintiff,  and  thereby  then  an4  there  greatly  broke,  damaged  and  injured  the 
same,  and  thereby  divers  goods  and  chattels,  to  wit,  [^c,  describing  them  at 
in  trover j'\  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — -  dollars, 
then  and  there  being  in  his  said  ship  or  vessel,  then  became  and  were  greatly 
damaged,  wetted  and  spoiled ;  and  also  by  reason  of  the  premises,  the  plaintiff 
then  and  there  necessarily  incurred  divers  expenses,  to  wit,  to  the  amount  of 
->-—  dollars,  in  and  about  the  surveying  and  repairing  the  said  damage  so  done 
to  his  said  ship  or  vessel  as  aforesaid ;  and  also  by  means  of  the  premises,  the 
plaintiff  lost  and  was  deprived  of  the  use  of  his  said  ship  or  vessel  for  a  long 
space  of  time,  to  wit,  for  the  space  of  ■  ,  and  thereby  lost  and  was  deprived 
of  all  the  profits  and  advantages  which  during  that  time  he  might,  and  also 
otherwise  might  and  would  have  derived  and  acquired  from  the  use  of  his  said 
ship  or  vessel,  to  wit,  at  said  county.    To  the  damage,  [^c] 


3.  Againtt  the  Ownert  for  Carelestnest  of  Master  in  Running  Down 

Plaintijps  Boat. 

For  that,  whereas,  the  said  plaintiff,  on  [&c.]]  at  [dbc.39  was  lawfully  pos- 
sessed of  a  certain  boat  commonly  called  a  flat  boat,  of  great  value,  to  wit,  of 
the  value  of  — — -  dollars,  and  ladened  with  divers  goods  and  chattels,  to  wit, 
[&c.,  detcribe  them  at  in  trover^']  of  the  plaintiff*s  of  great  value,  to  wit,  of 
the  value  of  —  dollars,  and  which  said  flat  boat  was  then  and  there  lawfully 
floating  upon  the  river  ;  and  the  said  defendants  were  then  and  there  the 

owners,  and  possessed  of  a  certain  steam  vessel,  called  [dbc«3«  then  and  there 
being  and  propelled  by  steam  in  the  same  river,  of  which  one  A.  was  the 
master  duly  appointed  by  the  defendants,  and  for  whose  carelessness,  negli- 
gence and  unskillfulness  as  master  of  the  said  steam  vessel  the  said  defendants 
then  were,  and  now  are,  answerable ;  and  the  said  defendants,  by  the  said  A. 
master  of  the  said  steam  vessel  as  aforesaid,  then  and  there  so  negligently, 
carelessly  and  unskillfully  managed  and  steered  the  said  steam  vessel,  that  the 
said  steam  vessel,  for  the  want  of  good  and  sufficient  care  and  management- 
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thereof,  fell  foul  of,  run  down  and  ennk  the  eaid  flat  boat  with  the  said  goods 
and  chattels  above  described  on  board  of  her ;  by  reason  whereof  the  plaintiff 
bath  wholly  lost  the  said  flat  boat,  with  the  goods  and  chattels  aforesaid,  and 
also  all  the  profit  and  benefit  of  said  boat  in  the  busiyiess  of  carrying  and  trans- 
porting of  goods,     [Add  a  cottni  aimilar  to  thtfirH,     See  Oliver^  286,  287.] 


3.  Against  the  Proprietors  of  a  Steam  Vessel  for  causing  a  dangerous 
Swell  in  the  River ^  whereby  the  Plaintiff^ s  Vessel  was  Swamped. 

For  that,  whereas,  [j)rocecd  as  in  Form  1,  sxxpra^  to  the  asterisk^  describing 
defendant's  vessel  as  a  **  steam  yessel,"]  and  then  and  there  wrongfully  and 
improperly  navigated  and  propelled  the  said  vessel,  and  caused  and  suflered 
the  same  to  be  navigated  and  propelled  in  the  said  river  near  to  the  said  ship  or 
vessel  of  the  plaintiff,  in  so  immoderate,  rapid,  careless  and  improper  a  manner, 
that  by  reason  and  means  thereof,  there  then  were  a  great,  excessive,  undue, 
immoderate  and  dangerous  swell  and  disturbance  of  the  water  of  the  said  river 
near  to  and  about  the  plaintifl^'s  said  ship  or  vessel  [or  ''flat  boat"];  and  by 
reason  of  the  premises,  divers  large  quantities  of  the  water  of  the  said  river  then 
and  there  rushed,  flowed  and  came  into  and  upon  the  said  ship  or  vessel  of  the 
plaintiff,  and  the  same  was  thereby  overwhelmed  and  then  and  there  sunk  in 
the  said  river,  and  by  reason  thereof  Q'  the  plaintiff,  who  then  and  there  was  in 
his  said  ship  or  vessel,  was  then  and  there  in  great  danger  of  being  drowned, 
and  was  greatly  hurt,  bruised  and  wounded,  and  became  and  was  sick,  ill  and 
disordered,  and  so  hath  remained  thence  hitherto,  and  t}iereby  also "]  the  said 
ship  or  vessel  of  the  plaintiff,  with  its  appurtenances,  was  then  and  there 
greatly  broken,  strained,  damaged  and  injured,  and  divers  goods  of  the  plaintiff 
therein  being,  to  wit,  -— *-  of  great  value,  to  wit,  -~^  dollars,  were  destroyed 
and  wholly  lost  to  the  plaintiff;  and  thereby  also  the  plaintiff  incurred  and  was 
subjected  to  divers  expenses,  to  wit,  to  the  amount  of  —  dollars,  in  weighing 
and  raising  his  said  ship  or  vessel  from  and  out  of  the  said  riv^,  and  clearing 
the  same  from  water,  and  having  the  same  removed  and  surveyed,  and  the 
damage  done  thereto  estimated,  and  the  plaintiff  then  and  there  incurred  other 

expenses,  to  wit,  dollars,  in  and  about  the  preserving  and  picking  up 

divers  materials  and  things  belonging  to  and  being  in  the  said  ship  or  vessel  of 
the  plaintiff;  and  also  by  reason  of  the  premises,  the  plaintiff  lost  and  was 
deprived  of  the  use  of  his  said  ship  or  vessel,  for  a  long  time,  to  wit,  from  the 
time  of  committing  the  said  grievances  hitherto,  and  hath  thereby  been  deprived 
of  divers  gains  and  profits  which  otherwise  might  and  would  have  accrued  to 
him  from  the  use  thereof;  and  thereby  also  the  plaintiff  lost  the  freight  and 

reward,  to  wit, dollars,  which  would  otherwise  have  been  payable  to  him 

forflreight  for  conveying  in  his  said  ship  or  vessel  divers  goods,  to  wit,  ^— - 
which  were  therein  when  she  was  so  sunk  as  aforesaid,  and  was  and  is  by 
reason  of  the  premises  otherwise  injured,  to  wit,  at  said  county.  To  the  dam- 
age, [Ac.^ 
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4.   For  Untying  Plaintiff^s  Boat^  by  reason  of  which  it  was  carried 
by  the  Current  against  a  Bridge  and  injured. 

For  that,  whereas,  on  [^&c.]  at  [&c.],  the  plaintiff  was  possessed  of  a  certain 

fishing  boat,  called  [&c.]]»  of  the  value  of dollars,  lying  in  the  harbor  of 

S.,  against  the  side  of  a  certain  wharf,  there  called  the  Key,  and  tied  with 
a  certain  rope,  called  a  fast,  unto  a  certain  post  on  said  wharf,  as  of  his  proper 
fishing  boat;  and  being  so  possessed  thereof,  said  defendant,  contriving  and 
maliciously  intending  to  spoil  and  deprive  said  plaintiff  of  all  benefit  and 
advantage  of  his  said  boat,  did  then  and  there  maliciously  untie  said  rope  where- 
with said  boat  was  tied  as  aforesaid;  whereby  the  said  boat  did  float  with  the 
stream ;  and  the  water  in  said  harbor  then  running  with  great  force  towards  the 
stone  bridge  at  S.  aforesaid,  the  said  boat  was  thereby  driven  by  the  stream 
against  said  bridge,  with  so  great  force,  that  the  same  boat  was  thereby  much 
broken  and  damaged.     To  the  damage,  [[&C.3 


Slander:     See  next  chapter. 


Sec.  XXIIL     warehousemen. 

•s 

1.  For  not  Forwarding  and  for  Losing  Goods, 

For  that,  whereas,  ^fore  and  at  the  time  of  the  delivery  of  the  goods  and 
chattels  to  the  defendant  as  hereinafter  mentioned,  the  defendant  kept  a  certain 

warehouse,  to  wit,  at  [&c.]],  in  the  city  of ,  for  the  receipt  and  booking  of 

floods  and  chattels  intended  to  be  forwarded  and  sent  from  thence  to  divers 
places  in  the  United  States  by  wagons  or  other  carriages,  and  canal  boats,  for 
tlie  carriage  and  conveyance  of  goods  and  chattels  for  hire  to  such  places,  and 
for  the  delivery  thereof  to  the  persons  having  the  care  of  such  wagons,  car- 
riages and  canal  boats,  for  the  purpose  of  the  same  being  forwarded,  sent  and 
carried  by  such  wagons,  carriages  and  canal  boats,  and  for  the  taking  care 
thereof  previous  to  and  until  the  delivery  of  such,  goods  and  chattels  to  such 
persons  as  aforesaid,  for  the  purpose  aforesaid,  for  reward  to  the  defendant  in 
that  behalf,  to  wit,  at  said  county  ;  and  thereupon,  heretofore,  to  wit,  on  [&c.]» 
at  said  county,  the  plaintiff  caused  to  be  delivered  to  the  defendant  at  the  said 
warehouse  certain  goods  and  chattels  of  the  plaintiff,  to  wit,  [describe  them  as 
in  trover^']  of  great  value,  to  wit,  — -.  dollars,  to  be  by  him,  the  defendant, 
booked  and  delivered  to  the  person  having  the  care  of  a  certain  wagon,  [called 
— ^*  wagon,]  for  the  carriage  and  conveyance  of  goods  and  chattels  fq^  hire 
from  the  said  warehouse  to  — ~-  aforesaid,  for  the  poTpose  of  the  same  being 
carried  and  conveyed  by  such  wagon  from  —  aforesaid  to  ,  and  there, 

to  wit,  at  — -  aforesaid,  delivered  for  the  plaintiff,  and  in  the  mean  time  until 
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the  delivery  thereof  to  such  penon  so  having  the  care  of  the  said  wagoiiy  to  be 
taken  care  of  by  the  defendant  at  his  said  warehouse  for  reward  to  the  defend- 
ant in  that  behalf;  and  the  defendant  dien,  and  at  said  county,  accepted  and 
received  the  said  goods  and  chattels  for  the  purpose  aibresaid,  and  thereupon  it 
then  and  there  became  and  was  the  duty  of  the  defendant  to  deliver  the  said 
goods  and  chattels  to  the  person  having  the  care  of  the  said  last  mentioned 
wagon,  for  the  purpose  aforesaid,  in  a  reasonable  time  then  next  following,  and 
in  the  mean  time  and  until  such  delivery  to  take  care  thereof  at  the  said  ware- 
house as  aforesaid ;  and  although  a  reasonable  time  for  the  delivery  of  the  said 
goods  and  chattels  to  some  person  having  the  care  of  the  said  wagon,  for  the 
purpose  aforesaid,  hath  long  since  elapsedj  and  the  defendant  could  and  might 
and  ought  to  have  delivered  the  said  goods  and  chattels  to  the  s^me  person,  for 
the  purpose  aforesaid,  within  such  reasonable  time  as  aforesaid ;  yet  the  defend- 
ant, not  regarding  his  said  duty  but  contriving  to  injure  the  plaintiff,  did  not 
nor  would  deliver,  or  cause  to  be  delivered,  the  said  goods  and  chattels  to  any 
person  having  the  care  of  the  said  wagon,  for  the  purpose  aforesaid,  within 
such  reasonable  time,  or  in  the  mean  time,  or  until  such  delivery,  take  due  and 
reasonable  care  thereof  at  the  said  warehouse,  and  the  defendant,  whilst  he  had 
the  care  and  custody  of  the  said  goods  and  chattels  for  the  purpose  aforesaid, 
to  wit,  on  [&C.3  aforesaid,  at  said  county,  took  so  littJe  and  such  bad  care  of 
the  said  goods  and  chattels,  and  behaved  and  conducted  himself  so  carelessly 
and  improperly  in  that  behalf,  that  the  said  goods  and  chattels  then  became  and 
were  wholly  lost  to  the  plaintiff,  to  wit,  at  said  county,  [j^dd  catmt  as  ante, 
430.]    To  the  damage,  [&c.] 


Warranties  :    See  **  Fraud." 


Waste  :    See  *<  Landlord  and  Tenant,"  *«  Reversion." 

Sec.  XXIV.    water  and  watercoitbses.  (/) 

1.  For  Obstructing  the  Water  of  a  Watercourse  from  flowing  to  Uie 
Plaintiff^s  Mill^  and  causing  it  at  other  times  to  rush  with  unusual 
force  against  the  Plaintiff^s  Close. 

For  that,  whereas,  before  and  at  the  times  of  the  committing  of  the  grievances 
by  the  defendant,  as  hereinafter  mentioned,  the  plaintiff  was  lawfully  possessed 

(/)  3  Kent's  Con.  4  ed.  439;  Steph.  N.  P.  2748;  for  diverting^  water  is  not  supported  by  evidence 

StarlAs'  Ev.  7  Am.  ed.  It48,  title  Wat«r-  of  a  penning  back  and  causing  an  overflow;  6 

coURSRS;  Ang.  on  Wat;  10  Ohio  Rep.  288;  5  Price  1 :  eii.  1  Out  Free.  GQS,  n.  (m).    A  count 

Obio  Rep.  485;  8  Wend.  313.  for  erecting  a  dam  and  thereby  diverting  and 

Car©  should  be  taken  to  describe  the  cause  of  preventmg  water  from  flowing  in  its  osual  course 

the  injury  aecorately  in  the  declaration.    A  count  and  supplying  a  mill,  was  held  to  be  sostaiMd  by 
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of  a  certain  miil  and  mann^Mstory,  and  certain  closes  and  premises,  [as  the  casi 
nwy  bty"]  with  the  appurtenances,  in  the  connty  aforesaid,  and  [by  reason 
dMPeof  {my]  the  plaintiff',  before  and  at  the  times  of  the  committing  snch  grier- 
anoesy  of  right  ought  to  have  had  and  enjoyed,  and  stttl  of  right  ought  to  have 
and  enjoy,  the  benefit  and  advantage  otthe  water  of  a  certain  stream  which  h^ 
been  used  to  ran  and  flow,  and  during  dl  that  time  of  right  ought  to  have  run 
and  flowed,  and  stili  of  right  ought  to  run  and  flow  [in  great  plenty  and  in  its 
usual  and  proper  course,  flow,  and  current]  unto  the  said  miU,  manufactory, 
doses,  and  premises  of  the  plaintifl*,  for  supplying  the  same  with  water  for 
working,  using,  and  enjoying  the  said  mill,  [dLc.,]  respectively,  and  for  other 
neeessary,  beneficial  and  useful  purposes  in  that  behalf,  to  wit,  at  said  county.*  (n) 
Yet  tiie  defendant,  contriving  and  intending  to  injure  the  plaintiflT,  heretofore, 
to  wit,  on  [A;e«]]  at  [^c.]*  and  on  divers  days  and  times  afterwards  and  before 
tfie  commencement  of  ^is  suit,  wrongfully  and  injuriously  made  and  placed 
and  erected  a  certam  dam  and  hatch,  uid  certaiQ  pipes  and  odier  erections  in 


|KQof  that  tba  dan  pfereaied  the  nebular  iwpply  (m)  "By  r§tt§om  Hi^neff'  that  k,  hj  laaaoB  of 
of  water,  hut  did  not  divert  the  stream,  as  the  the  potaeasion  of  the  mill  closes  and  premises 
water  returned  to  its  regular  course  before  it  In  this  declaration  the  plaintiff  alleges  bis  right 
reached  the  mill,  and  caused  no  waste ;  17  Eng.  to  the  use  of  the  water  by  reason  of  his  posses- 
Bog.  C  L.  Rep.  76w  And  when  th«  ehaiga  was  skm  of  the  mOi  ekwes  and  premises.  8ee  ante 
the  digging  a  sewer  and  diverting  water  from  a  413,  note.  If  you  omii  to  state  a  possession  or 
a  pond,  aod  the  evidence  was  that  the  water  was  lands  or  closes  or  appurteDaces,but  allege  the  right 
diverted  by  digging  the  sewer,  but  previously  to  to  the  use  of  water  by  reason  of  the  possession 
nakmg  il,  and  that  since  the  sewer  was  made  of  the  "  null '^  only,  it  will  subject  the  plaintiff  to 
the  water  could  not  rise  fo  it^brmer  height ;  held  paoof  of  hb  right  to  ase  the  water  by  reason  of 
not  a  fatal  variance  as  regarded  the  continuance  his  possession  of  the  mill.  Now,  the  right  to  use 
of  the  sewer;  27  Eng.  C.  L.  Rep.  499}  see  5  Ohio  water,  because  it  flows  through  or  **  unto  **  lands 
Rep.  410.  in  the  possession  of  the  plaintiff,  is  made  out  by 

It  is  in  general  sufficient  to  aver  that  the  plain-  proof  of  possession  of  the  land  y  bm  the  right  to 

tiff  was  lawfully  possessed  of  the  premises,  &c.,  use  water  because  it  flows  to,  or  because  the 

injured,  without  averring  a  seisin  in  his  demesne  plainliff  is  in  the  possession  of,  a  mill,  must  be 

as  of  fee ;  and  the  former  mode  is  to  be  preferred,  made  out  by  proof  of  a  prescriptive  right  to  the  use 

to  avoid  proof  of  title.    See  note,  ante,  413.  of  the  water,  that  is,  twenty  years'  use.   If,  there* 

If  the  action  be  not  brought  against  the  original  fore,  the  plaintiff  alledgo  his  right  to  the  use  of 

erector  of  the  nuisance  or  obstruction,  but  against  the  water  by  reason  of  his  possession  of  a  water 

his  grantee,  lessee,  Ste.,  it  will  be  safest  to  allege  wheel  or  mill  only,  he  ^11  not  bo  permitted  to 

and  piHivo  a  special  reqoesi  to  the  defhndttit  to  mako  out  his  right  to  the  use  by  proof  of  his  pos* 

remove  itj   WiUes,  683;  Cro.  Jae.  S66;  %  GUt.  session  of  the  lands  through  which  the  water  flows 

PI.  8  Am.  ed.  88, 89;  3  Steph.  N.  P.  2364;  5  Co«  to  his  wheel  or  mill,  though  such  proof  would  have 

100;  2  Staik.  £v.  7  Am.  ed.  74C;  and  it  seems  a  been  sufficient  if  the  plainliff  had  alleged  in  his 

notien  of  rsmoval  left  at  the  premises,  is  evidence  dedaratioo,  as  in  the  above  form,  his  light  to  the 

against  a  sobseqoent  occupier,  to  lender  him  water  by  reason  of  his  possession  of  the  eloea  ot 

liable ;  21  Eng.  C.  h.  Rep.  414^  premises  upon  which  the  mill  or  wheel  was  situate, 

So,  if  the  defendant  did  not  erect  the  nuisance  &c.;  25  Eng.  C.  L«  Rep.  8S6.  Chitty,  jr.,  re- 
ar obetmction,  but  has  continued  it,  a  count  should  commends  the  omission,  in  general,  of  the  abovo 
be  framed  accordbg^.  See  fonn«,  poat,  No.  5,  woids,  "  by  veason  thereof,"  dM.^  2  CUt  IMsl 
8, 12,  dtc,  and  see  form,  ante,  p.  479.  If  a  re-  602,  n.  (m).  - 
covery  has  been  had  against  the  defendant  for  its  (n)  Of  course  this  statement  will  depend  on 
•faction,  the  plaoMiff  most  aAerwards  soe  ibr  its  tba  facts, 
continuance;  1  Salk.  10|  (5)» 
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and  across  part  of  the  said  stream  above  the  plaintiff's  said  tenements,  and  in 
and  upon  the  banks  and  sides  of  the  said  stream  dbove  the  phuntiff's  said  tem^ 
mentSy  and  wrongfally  and  injuriously  there  kept  and  continued  the  said  dam, 
hatch,  pipes,  and  other  erections  so  there  made,  placed  and  erected,  for  a  k>Bf 
space  of  time,  to  wit,  from  thence  until  the  commencement  of  this  suit,  csi^ 
therdfy  {o)  daring  all  that  time  unlawfully  and  wrongfully  penned  back  and 
stopped  the  water  of  the  said  stream,  and  diverted  and  turned  divers  large  quan- 
tities of  the  water  of  the  said  stream,  which  ought  to  have  flowed  to  the  aaid 
tenements  of  the  plaintiff  respectively,  away  from  the  said  tenements,  and  pre- 
vented the  same  from  flowing  to  the  said  tenements;  and  the  defendant,  further 
contriving  as  aforesaid,  on  other  days  and  times  whilst  the  plaintiff  wae  so  pos- 
sessed of  his  said  tenements,  to  wit,  on  [jkeJ]  at  [^.],  and  other  days  and 
times  afVerwards  and  before  the  commencement  of  this  suit,  there  wrongfully 
and  injuriously,  by  means  of  the  said  dam  and  obstructions  and  erectioDs  and 
otherwise,  wrongfully  caused  divers  other  large  quantities  of  the  water  of  the 
said  stream  to  run,  rush,  and  flow  against  and  unto  and  past  the  said  doees  of 
the  plaintiff  respectively,  in  a  violent,  undue,  immoderate,  rapid,  and  impetuous 
manner,  and  with  much  greater  violence,  rapidity,  force,  and  impeUioeity,  than 
the  water  of  said  stream  had  been  used  and  accustomed  to  run  and  flow,  and 
otherwise  might  and  would  have  run  and  flowed  unto,  against  and  past  the  said 
closes  of  the  plaintiff,  and  thereby  to  wash  away  a  great  part  of  the  banks  and 
sides  and  other  parts  of  the  same  closes,  and  greatly  injure  the  same ;  by  means 
of  which  said  several  premises  the  plaintiff  was,  for  and  during  all  the  time 
aforesaid,  hindered  and  prevented  from  using  bis  said  mill,  manu&ctory,  closes 
and  premises,  with  the  appurtenants,  in  so  ample,  extensive,  and  beneficial  a 
manner  as  he  otherwise  might  and  would  have  done,  and  the  said  several  tene- 
ments of  the  plaintiff  became  and  were  and  are  much  injured  and  deteriorated 
in  value,  to  wit,  at  said  county. 


2.  For  Diverting  Waterfront  PtaintiJ^s  Mill, 

For  tliat,  whereas,  the  said  plaintiff,  before  and  ct  the  time  of  the  committing 
of  the  grievances  by  the  said  defendant  hereioeaftiar  next  mentioned,  was  and 
from  tlience  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  certain  iron 
works,  with  the  appurtenances,  situate  and  being  at  [&c.],  and  (p)  by  reason  there- 
of befoA  and  at  the  time  of  the  committing  of  the  grievances  hereinafter  men- 
tioned, of  right  ought  to  have  had  and  enjoyed,  and  still  of  right  ought  to  have  and 
enjoy,  the  benefit  and  advantage  of  the  water  of  a  certain  stream,  or  watercourse, 
in  the  county  aforesaid,  which,  during  all  that  time,  of  right  ought  to  have  run 
and  flowed,  and  until  the  diversion  thereof  hereinafter  mentioned,  of  right  had 

(o)  It  aeens  that  a  declaration  cfaargmg  an  obftnielion,  wiilioat  ibowing  kow  it  wat  canted, 
would  be  bad  OB  special  daoMiier  for  imeertaiaijr.  (p)  See  nyniik^ei). 
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ni  n  and  flowed*  and  still  of  right  ought  fo  run  and  flow  unto  the  said  works  of 
the  said  plaintifl;  for  the  supplying  the  same  with  water  for  the  working  theieof, 
to  wit»  at  [dbc.].  Yet  the  said  defendant,  w^  knowing  the  premises,  but  con- 
triTittg  and  wrongfully  and  unjustly  intending  to  injure  and  prejudice  the  said 
plainiiff  in  this  respieet,  and  to  deprive  him^of  the  use,  benefit,  and  advantage 
of  the  water  of  the  said  stream,  and  to  hindes  and  prevent  him  the  said  plaintifi' 
liroin  working  his  said  iron  works  in  so  ample  and  beneficial  a  manner,  as  he 
had  theretofore  done,  and  of  right  ought  to  have  done,  and  to  injure  him  in  Ihe 
way  of  his  trade  and  business  of  a  manufacturer  of  iron  castings,  which  he, 
during  all  the  time  aforesaid,  ezereised  and  esurried  on,  and  still  doth  exercise 
and  carry  on,  at  the  said  works,  and  to  put  him  to  great  charge,  expense,  trouble 
and  inconvenience,  whilst  he  the  said  plaintiff  was  so  possessed  of  the  said 
iron  works,  with  the  appurtenances  as  aforesaid,  and  so  exercised  and  carried 
on  his  said  trade  and  business  therein,  to  wit,  on  [^c.],  and  on  divers  other 
days  and  times,  between  that  time  and  the  day  of  the  commencement  of  this 
snit»  to  wit,  at  [dbc.],  wrongfully  and  injuriously  cut,  dug,  and  made,  and  caused 
to  be  cut,  dug,  and  made,  in  and  out  of  the  sides  of  the  said  stream,  or  water- 
course, above  the  said  works,  divers,  to  wit,  six  sluices,  ten  trenches,  four 
channels,  and  seven  cuts,  of  great  depth  and  width,  to  wit,  the  width  of  fourteen 
feet,  and  of  the  depth  of  ten  feet,  and  kept  and  continued,  and  caused  to.  be 
kept  and  continued,  the  said  sluices,  trenches,  channels,  and  cuts,  on  the  sides 
of  the  said  stream  or  watercourse,  for  a  Icmg  space  of  time,  to  wit,  ftom  th^ce 
hitherto  and  Uiereby  during  all  the  time  aforesaid,  unlawfully  and  wrongfully 
diverted  and  turned  divers  large  quantities  of  the  water  of  the  said  stream  or 
watercourse,  out  of  and  away  from  the  said  iron  works  of  the  said  plaintifi*,  and 
Stopped  and  hindered  the  water  *  of  the  said  stream  or  watncourse  from  run- 
ning or  flowing  along  ite  usual  course  to  the  said  works,  and  from  supplying 
the  same  with  water  for  the  necessary  working  thereof,  as  the  same  of  right 
ought  to  have  done,  and  otherwise  would  have  done,  and  by  reason  thereof  the 
water  of  the  said  stream  or  watercourse,  sufiicient  for  the  supplying  of  the  said 
works  of  the  said  plaintifi*  during  all  or  any  part  of  that  time,  could  not  nor  did 
run  or  flow  to  the  same,  as  the  same  of  right  ought  to  have  done,  and  otherwise 
would  have  done ;  and  the  said  plaintifi*  thereby,  for  want  of  such  sufficie&t 
water,  could  not,  during  that  time,  use  his  said  iron  works,  or  follow,  use,  or 
exercise  his  said  trade  or  business  therein,  in  so  large,  extensive  and  beneficial 
a  manner  as  he  might  and  otherwise  would  have  done,  but  was  thereby,  during 
all  the  time,  deprived  of  the  use^and  enjo3rment  of  his  said  w(Mrks,  and  of  ail 
ihe  benefito,  profits,  gains,  and  advantages,  which  he  otherwise  might  and  would 
have  made,  by  carrying  on  his  trade  and  business  therein,  to  wit,  at  [&c.3* 

Second  Count. 

And  whereas,  also,  the  said  plaintiff',  before  and  at  the  time  of  the  committing 
of  the  grievance  hereinafter  next  mentioned,  was  and  from  thence  hitherto  hath 
been,  and  still  is,  lawfully  possessed  of  certein  other  iron  works,  with  the  ap- 
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pmtenances,  sttaate  and  being  at  [Ste."]  aforesaid,  near  to  a  certain  other  stieani 
or  watercourse  there,  and  which  said  last  mentioned  stream  or  watercourse,  before 
and  at  the  time  of  committing  of  the  grieranoes  herelnafler  next  mentioned,  had 
ran  and  flowed,  and  been  used  and  accustomed  to  ran  and  flow,  and  <^  right  ooght 
to  have  ran  and  flowed,  and  still  of  right  ought  to  inn  and  flow  in  great  plentf 
and  abundance,  unto  the  said  last  mentioned  works  of  the  said  plaintifl*,  for  the 
supplying  the  same  with  necessary  water  for  Uie  working  thereof,  to  wit,  al 
[AcJ}.  Yet,  [as  in  first  county  to  wit,  on  []&c.,]  and  on  divers  other  days 
and  times  between  that  day  and  the  eommencemeikt  of  this  suit,  wrongfoUy  and 
nnjustly  diverted  and  turned  divers  large  quantities  of  the  water  of  the  said  last 
mentioned  stream  or  watercouise  out  of  the  same,  and  away  from  the  said  last 
mentioned  iron  works  of  the  said  plaintiff,  and  hindered  and  prevmited  the 
water  {jkCi  as  in  4he  first  county  from  tlte  asterisk.] 

Third  Count. 

And  whereas,  also,  the  said  plaintiflf,  before  and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  next  mentioned,  was  and  from  thence  hitherto  hath 
been,  and  still  is,  lawfully  possessed  of  certain  other  iron  works,  with  the  ap» 
purtenances,  situate  and  being  at  [&c.,]  near  to  a  certain  other  stream  or  water- 
course there,  and  which  said  last  mentioned  stream  or  watercourse,  before  and 
until  the  time  of  committing  the  grievances  hei^after  mentioned,  had  run  and 
flowed,  and  had  been  used  and  accustomed  to  run  and  flow,  and  of  right  ought 
to  have  ran  and  flowed,  and  still  of  right  onght  to  ran  and  flow,  in  great  plenty 
and  abundance  unto  the  said  last  mentioned  works  of  the  said  plaintiff,  for  the 
supplying  of  the  same  with  necessary  water  for  the  woricing  thereof,  to  wit,  at 
[&C.3*  And  whereas,  the  said  defendant,  before  and  at  the  time  of  the  com* 
mittkig  of  the  same  grievances  hereinafter  mentioned,  was  and  from  thence 
hi^erto  hath  been,  and  still  is,  possessed  of  divers,  to  wit,  six  closes  of 
land,  on  the  banks  and  sides,  of  the  said  last  mentioned  stream  or  water- 
course, and  the  eaid  defendant,  by  reason  thereof,  during  all  the  time  afore* 
said,  of  right  ought  to  have  repaired  and  amended,  and  still  of  right  ought 
to  repair  and  amend  such  part  of  the  banks  of  the  said  stream  or  waiei^ 
course,  which  are  situate  within  and  parte  of  the  same  closes,  as  occasion 
hath  required,  or  should  require,  to  jwevent  the  water  of  the  said  last 
mentioned  stream  or  watercourse  from  escaping  or  ranning  from  the  same, 
through  the  said  banks,  through  the  defecto  and  insufficiencies  thereof.  Tet 
the  said  defendant,  well  knowing,  [&e.],  to  wit,  on  £&c.]  and  from  thence 
for  a  long  space  of  time,  to  wit,  hitherto,  wrongfully  and  unjustly  suffered  and 
permitted  the  said  banks  to  be  and  continue,  and  the  same  during  all  that  time 
were  rainous  and  in  bad  condition  for  want  of  needful  and  necessaiy  repairing 
and  amending  of  the  same,  whereby  divers  large  quantities  of  the  water  of  the 
said  last  mentioned  stream  or  watereourse,  which  otherwise  would  have  ran 
and  flowed  to  the  said  last  mentioned  works  of  the  said  plaintiff,  and  have 
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worked  the  same  on  the  said,  [4e;c.3*  *^  <^  diven  other  days  and  timea* 
between  that  day  and  the  day  of  the  con^neneeaaent  of  this  anitf  escaped  and 
ran  fsom  and  out  of  the  said  last  mentioned  stream  ox  watercourse,  through  tho; 
said  defects  and  insufficiences  of  the  said  bank%  and  became  and  weie  wholly 
lost  to  the  said  plaintiff,  and  never  did  nm  or  flow  to  ^e  said  last  mentioned 
works,  for  the  working  thereoi^  as  the  same  ought  to  have  done,  and  otherwise 
would  have  done,  and  thereby  the  said  plaintiff  for  want  of  the  same  watec 
could  not,  during  all  or  any  part  of  the  time  last  aforesaid,  use  or  work  his  said 
last  mentioned  works,  or  follow,  use,  or  exercise  his  said  trade  or  businesa 
therein,  in  so  large,  extensive  and  beneficial  a  manner  as  be  ought  to  ha^e 
done,  and  otherwise  would  have  done,  and  was  thereby,  during  ell  that  timet 
deprived  of  the  use  and  enjoyment  of  his  said  last  mentioned  works,  and  of 
the  benefits,  profits  and  advantages  which  he  otherwise  might  and  would  have 
derived  and  acquired  from  carrying  on  his  said  trade  and  business  therein,  to 
wit,  at  said  county. 

Fourth  Count. 

And,  whereas,  also,  the  said  plaintiff,  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  hereinafter  mentioned,  was  and  from  thence  hitherto  hath 
been,  and  still  Is,  lawfully  possessed  of  certain  other  iron  works,  with  the 
appurtenances,  situate  and  being  at  said  county,  near  to  a  certain  other  stream 
or  watercourse,  which,  before  and  until  the  time  of  the  committing  of  tlie 
grievances  by  the  said  defendant  as  hereinafler  mentioned,  had  run  and  flowed, 
and  had  been  used  and  accustomed  to  run  and  flow,  and  of  right  ought  to  have 
run  and  flowed,-  and  still  of  right  ought  to  run  and  flow,  in  great  plenty  and 
abundance,  unto  the  said  last  mentioned  works  of  iJie  said  plaintiff  for  the 
supplying  of  the  same  with  necessary  water  for  the  working  thereef,  to  wit,  at 
said  county.  Yet  the  said  defendant,  well  knowing  the  premises,  to  wit,  on 
[&c.]  aforesaid,  and  on  divers  other  days  between  that  day  and  the  day  of  the 
commencement  of  this  suit,  wrongfully  and  injuriously  widened,  deepened  and 
enlarged  divers,  to  wit,  three  fenders,  six  sluices,  four  cuts,  and  two  watercour- 
ses, leading  from  and  out  of  the  said  stream  or  watercouse  in  this  count  first 
above  mentioned,  and  thereby,  on  those  several  days  and  times,  drew  off  and 
diverted  from  the  same  stream  or  watercourse  a  much  greater  quantity  of  water 
than  had  before  then  used  to  flow,  or  ought  then  to  have  flowed  from  the  said 
stream  or  watercourse,  and  away  from  the  said  last  mentioned  works  of  the 
said  plaintiff,  and  hindered  and  prevented  the  water  of  the  said  last  mentioned 
stream  or  watercourse  from  running  or  flowing  along  its  usual  course  to  the 
said  last  mentioned  works  of  the  said  plaintiff,  and  from  supplying  the  same 
with  water  for  the  necessary  working  thereof,  as  the  same  ought  to  have  done, 
and  otherwise  would  have  done}  and  wrongfully  and  injuriously  kept  and 
continned  the  said  fenders,  sluices,  cuts,  and  watercourses,  so  widened,  deep- 
ened, and  enlarged,  and  the  water  so  drawn  off.  in  large  quantities  as  aforesaid, 
from  thence  hitlierto;  and  by  reason  thereof,  the  water  of  the  said  stream  or 
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watercoune,  sufficient  for  the  supplying  of  the  said  last  mentioned  works, 
during  all  or  any  part  of  that  time,  could  not,  nor  did  ran  or  flow  to  the  same; 
as  the  same  otight  to  have  done,  and  otherwise  would  hare-  done,  and  the  said 
plaintiff  thereby,  for  want  of  such  sufficient  water,  could  not,  during  all  or  any  part 
of  that  time,  use  his  said  last  mentioned  works,  or  follow,  use  or  exercise  his 
trade  and  business  therein,  in  so  large,  extensive  and  beneficial  a  manner  as  he 
ought  to  have  done,  and  otherwise  might  and  would  have  done,  but  was  thereby, 
during  all  that  time,  deprived  of  the  use  and  employment  of  the  said  last  men^ 
tioned  works,  and  of  all  the  profits,  benefits  and  advantages,  which  he  otherwise 
might  and  would  have  made  by  carrying  on  his  said  trade  and  business  therein, 
to  wit,  at  said  county. 


3.  For  Erecting  a  Dam  abotie  Plaintiff^s  Dam,  (/>.) 

For  that,  the  plaintiff,  erer  since  the day  of  [&c.3>  has  been  seised  in 

his  demesne,  as  of  fee,  and  has  been  in  actual  possession  of  an  ancient  grist- 
mill or  waiermill  to  grind  corn,  situate  on  a  rivulet  or  stream  in  [&c.J,  called 
l^dbc.^y  together  with  an  ancient  dam,  to  raise  a  head  of  water  so  high  as  should 
be  necessary  for  said  mill,  and  of  having  the  whole  water  of  said  stream,  with- 
out o][)struction  or  impediment,  flow  into  said  pond,  for  the  benefit  of  said  mill, 
as  ancient  rights  and  privileges  appurtenant  to  said  mill ;  [or  instead  of  the 
preceding^  follow  Fonn  1,  ante^  p.  526,  io  asterisks  and  tlun  proceed  as  foU 
lowaf]  yet  the  said  defendant  hatli  since,  to  wit,  on  [^.]  at  [&c.],  unjustly 
erected  a  new  dam  across  the  said  stream,  above  the  plaintiff's  dam  aforesaid, 
within  the  limits  of  the  plaintiff's  pond  and  ground,  that  he  had  a  right  to  fiow, 
and  thereby  cut  off  part  of  his  said  pond,  ponded  the  water  above,  and  stopped 
the  natural  course  of  the  water  with  which  it  anciently  used  to  run  into  the 
plaintiff's  pond ;  and  still  continues  his  new  erected  dam  and  obstruction  afore- 
said, thereby  frequently  stopping  the  water  from  coming  to  the  plaintiff's  said 
mill,  and  obliging  the  same  to  stand  still  for  want  of  water,  and  at  other  times, 
letting  out  the  water  through  said  new  dam,  so  suddenly,  and  in  such  large 
quantities,  as  to  waste  and  tear  away  a  great  part  of  the  plaintiff's  said  dam ; 
whereby  the  plaintiff's  mill  aforesaid,  of  the  yearly  value  of  Q&c.J  is  rendered 
useless ;  all  which  is  to  the  damage,  [iSz^c] 


4.  For  Erecting  a  Dam  below  Plaintiffs  Mill  and  obstructing  the 

Watercourse. 

For  that,  the  plaintiffs  (husband  and  wife),  were  on  [[^c.]]*  and  unto  this  day, 
are  seised  in  right  of  said  E,  in  their  demesne  as  of  fee,  [See  anie^  p.  413,  n.]  of 
a  certain  close  of  about  four  acres  of  land,  and  of  a  certain  watermill  thereon 

(p)  This  declaraiion  was  framed  by  Chief  Justice  Parsori  :  Ofiver'SOS. 
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standiiig,  with  the  appurtenaneeB,  all  situate  in  [&e.]  And  the  plaintiffs,  and 
all  whose  estate,  they,  in  right  of  said  £•  have  in  said  close  and  mill,  from 
time  whereof  the  memory  of  man  nianeth  not  to  the  contrary,  have  had,  until 
obstructed  by  said  d^endant,  the  free  course  and  use  of  a  stream  of  water, 
running,  [jSLe.']f  and  the  plaintiffs  still  ought  to  have  and  hold  the  same,  free  and 
undistttfbed,  [or  instead  of' ike  above^  aver  poeeession  in  the  pkant^ffe^  ^c,  as 
in  preceding  Form  No.  I  ^  to  the  asteritkf  and  then  proceed  aa  follow f:] 
whereof  the  said  defendant  was  well  knowing;  and  contriving  to  deprive  the 
plaintiffs  of  their  profits  of  their  said  mill  and  close,  there,  on  [&c.],  did  erect 
a  dam  across  said  stream,  in  the  aforesaid, dose  of  said  defendant,  and  threw  a 
great  number  of  stones  into  said  stream,  on  the  easterly  side  of  said  mill,  and 
the  same  continued  until  the  -— —  day  of  [&c.],  and  thereby  raised  the  stream 
to  a  great  height,  to  wit,  twelve  inches  above  its  usual  and  due  height,  and 
caused  a  back  water,  hindering  the  free  course  of  said  stream  from  the  said 
mill,  to  the  great  nuisance  thereof;  and  thereby  obstructed  and  prevented  the 
plaintiffs  in  the  use  of  their  said  mill,  and  deprived  them  of  the  profits  thereof, 
for  divers  days  and  times  between  said  [^0  ^^^  ^®  ^^7  ^^  ^^^  commence- 
ment of  this  suit,  to  wit,  at  [&c.]    To  the  damage,  [&c.] 


5.  Another  Form  for  the  Like^  {Continuing  the  Obstrnction,)  (g) 

For  that,  whereas,  the  plaintiff,  on  f&c],  and  from  thence  hitherto  hath  been, 
and  still  is  lawfully  possessed  of  a  certain  close  and  two  certain  watermills 
thereon,  to  .wit,  a  sawmill  and  wheel  for  sawing  of  timber,  and  a  mill  and  wheel 
for  the  manufacture  of  flour,  commonly  caUed  a  gristmill,  with  the  appurtenan- 
ces, situate  and  being  in  the  county  of  — —  aforesaid.  And  the  plaintiff,  and 
all  those  whose  estate  he  hath  in  said  sawmill  and  wheel  for  sawing  of  timber, 
and  in  said  gristmill  and  wheel  for  the  manufacture  of  flour,  has  had,  until 
obstructed  by  the  defendant,  and  those  whose  estate  he  hath,  the  free  course 
and  use  of  a  stream  of  water,  being  part  and  parcel  of  Mad  river,  running  out 
of  and  from  the  said  Mad  river,  at  a  certain  point  in  said  river  above  tlie  said 
sawmill  and  wheel,  and  gristmill  and  wheel  of  the  plaintiff,  and  discharging 
itself  into  the  said  Mad  river  at  a  point  therein  below  the  said  sawmiU  and 
wheel,  and  said  gristmill  and  wheel  of  the  plaintiff.  And  the  plaintiff  still 
ought  to  have  -and  hold  the  same  stream  of  water  free  and  undisturbed,  whereof 
the  defendant  was  well  knowing;  but  contriving  to  deprive  the  plaintiff  of  his 
profits  of  said  sawmill  and  wheel  for  sawing  timber,  and  of  said  gristmill  and 
wheel  for  the  manufacture  of  flour,  on  said  stream  of  water  situate  and  standing, 
did,  on  [jSce.'}  at  [&C.3,  keep  a  dam  heretofore  erected  by  those  whose  estate 
he  hath  across  said  Mad  river,  below  the  junction  of  said  stream  and  Mad 
river,  smd  belpw  the  said  mills  in  possession  of  the  plaintiff  as  aforesaid,  and 

(q)  This  d«claration  was  framed  by  S.  Mason,  Esq. 
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the  s^id  dam  »o  erected  aa  aforesaidt  h««  coDkiaaed  to  keep  from  the  said » 

clay  of 9  in  the  year  aforesaid,  uptil  the  pommeaoemeat  of  this  soit,  and 

thereby  during  all  the  time  aforesaid,  unlawfully  and  wrongfully  raised  the  said 
stream  of  water  greatly  above  its  usual  and  due  height,  to  wit,  of  the  height  of 

fifteen  inches,  [(r)  although  the  defendant  was,  to  wit,  on  the  said day  of 

.p...^^  J,,  D. ,  at  said  county,  requested  by  the  plaintiff  to  remore  the  said 

last  mentioned  dam;]  and  by  reason  of  the  defendant  keeping  and  continuing 
the  said  last  mentioned  dam  as  ^foresaid,  he  the  said  defendant  hath  by  means 
of  the  said  dam  caused  a  back  water,  hindering  and  obstructing  the  free  course 
of  said  stres^m  from  the  nulls,,  in  the  possession  of  tb^  plaintiff  as  aforesaid,  to. 
the  great  nui^nce  thereof,  and  thereby  obstructed  and  prev^ited  th^  plaintiff  in 
the  use  of  the  said  sawmill  apd  wheel  for  sawing  timber,  and  of  the  said  grislr 
mill  and  wheel  for  the  manufacture  of  flour,  and  deprived  him  of  the  profits 
and  benefits  of  said  n^ills  and  wheds  foe  divers  days  and  times  between  the 
gaid  ~— -  day  of  ,  in  the  year  ,  and  the  day  of  the  commencement  of 
this  suit,  to  wit,  at  [&c.]    To  the  damage,  [&c.] 


6.   For   Diverting  an   Ancient   Watercourse^  vntiiout  Assigning  any 

Special  Damage^  by  a  Tenant  in  Fee. 

For  that,  whereas,  they,  the  said  plaintiffs,  on  [&c.],  were,  ever  since  have 
been,  and  still  are,  seised  in  their  demesne  as  of  fee,  of  and  in  a  certain  tract 
of  land,  with  its  appurtenances,  situate,  lying  and  being,  in  the  county  aforesaid, 
into  which  tract  of  land  a  certain  rivulet  or  stream  of  water,  from  time  imme* 
morial,  did  run  and  flow,  and  used  to  run  and  flow,  in  its  ancient  channel  and 
course,  through  the  said  land  of  the  said  plaintiffs  to  the  great  benefit  and 
advantage  of  the  said  plaintiffs.    Nevertheless  the  said  defendant,  not  ignorant 

of  the  premises,  on  the  same  — -  day  of—,  in  the  year ,  at  the  county 

aforesaid,  and  at  divers  other  days  between  the  said  day  and  the  ■        day  of 
,  in  the  year  ,  at  the  county  aforesaid,  by  means  of  k  certain  dam 

erected  by  the  said  defendant,  upon  the  lands  of  him,  the  said  defendant,  in  the 
county  aforesaid,  wrongfully  and  ipjuriously  diverted  the  said  rivulet  or  stream 
of  water  out  of  its  ancient  channel  and  course  there,  by  which  the  aforesaid 
water,  theretofore  running  in  its  said  ancient  channel  and  course  through  the 
said  land  called——-,  belonging  to  the  said  plaintiffs  from  the  said        ■  day  of 

— ,  in  the  year         ,  to  the  said  —  day  of  ,  in  the  year ,  into 

and  through  the  said  land,  belonging  to  the  said  plaintiffs,  could  not  ran  and 
flow  in  its  right  and  ancient  channel  and  course  as  it  used  and  ought  to  do,  by 
reason  whereof  the  said  plaintiffs  lost,  and  were  deprived  of,  the  use,  benefit 

and  advantage,  of  the  said  rivulet  or  stream  of  water,  from  the  said day 

of ,  in  the  year ,  to  the  said  — —  day  of ,  in  the  year 

(r)  See  anU,  p.  257,  a.  {l).{m). 
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whereby  the  tract  of  land  aforesaid  called  ,  belonging  to  the  said  plaintiffs, 

was,  during  all  the  thne  aforesaid,  rendered  of  less  valne  and  worth  to  thenif 
Ae  said  plaintifSi,  to  wit,  at  the  county  aforesaid. 


7.  Same  by  Tenant  for  Tears. 

For  that  the  said  plaintiff,  on  [[&o.3'  and  for  — -  years  last  past,  was,  and 
now  is,  lawfully  possessed  bf  and  in  an  ancient  messuage,  and  five  acres  of 
meadow,  with  the  appurtenances,  in  the  county  aforesaid,  which  said  meadow 
Ueth  on  die  east  side  of  the  messuage  aforesaid,  on  the  north  side  Contiguously 
adjoining  to  a  certain  ancient  watercourise,  called  ■  ,  which  now  runs,  and 
time  out  of  mind  hath  run,  and  used  and  of  right  ought  to  run,  from  a  certaift 
riirer  called  ,  in  the  county  aforesaid,  to  —  aforesaid,  in  the  county 

aforesaid,  and  from  «-— —  aforesaid  to  ■  ,  in,  by  and  through  the  said  meadow, 
and  from  thence  quite  up  to,  by,  and  beyond  the  said  meassuage,  into  a  certain 
rivulet,  in  the  county  aforesaid,  called  »  notwithstanding  which  the  defend* 
ants,  not  being  ignorant  of  the  premises,  heretofore,  to  wit,  on  [^Q,  at  the 
county  aforesaid,  dug  and  cast  up  a  certain  bank  on  the  north  side  of  the  said 
watercouise,  and  thereby  diverted  the  said  watercourse  from  the  watercourse  of 
the  said  plaintiff,  by  which  the  said  plaintiff  was  totally  deprived  of,  and  lost 
the  whole  use,  profit  and  benefit  of  the  said  watercourse,  for  a  long  time ;  that 

is  to  say,  from  theuce  until  the  ^—  day  of next  following,  to  wit,  at 

[jkeJ]    To  the  damage,  Q&c] 


8  Far  Continuing  a  Weir  and  Millrace^  and  thereby  Diverting  the 
Course  of  a  River  which  Used  to  Run  Through  Plaintiff^s  Land 
whereby  he  Watered  his  Cattle. 

For  that,  whereas,  the  said  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  grievance  hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  possessed  of  divers,  to  wit,  three  acres  of  land,  with  tlie 
appurtenances,  situate,  lying  and  being,  in  the  county  aforesaid.  And,  whereas, 
a  certain  ancient  river  pr  watercourse  there,  called river,  from  time  imme- 
morial, until  the  time  of  committing  the  grievance  hereinafter  next  mentioned, 
did  run  and  flow,  and  was  used  and  accustomed  to  run  and  flow,  and  of  right 
ought  to  have  run  and  flowed,  and  still  of  right  ought  to  run  and  flow,  upon 
and  over  the  said  lands  of  the  said  plaintiff  in  great  plenty  and  abundance,  for 
the  watering  of  the  cattle  from  time  to  time  depasturing  and  feeding  in  and 
upon  the  said  land  of  the  said  plaintiff,  and  for  the  more  convenient  enjoyment 
thereof,  to  wit,  at  the  county  aforesaid ;  yet  the  said  defendant,  well  knowing 
the  premises,  but  contriving  to  deprive  him,  the  said  plaintiff,  of  the  benefit 
and  advantage  of  the  said  river  or  watercourse,  whilst  the  said  plaintiff  was  so 
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possessed  of  said  land  as  aforesaid,  to  wit,  on[&«.3,  and  from  thence  unlii  the 
day  of  the  commencement  of  this  suit,  to  wit,  at  the  county  aforesaid,  wroD|^ 
fully  and  unjustly  continued,  and  caused  to  be  continued,  certain  wein,  before 
that  time  wrongfully  and  unjusdy  erected  and  set  up  in  and  across  the  said 
river  or  watercourse,  and  also  a  certain' millrace  communicating  therewith, 
before  that  time  wrongfully  and  unjustly  cut,  dug  and  made,  above  the  said 
land  of  the  said  plaintiff,  and  thereby,  for  and  during  all  that  time  aforesaid, 
wrongfully  and  unjustly  diverted  and  turned,  and  caused  to  be  diverted  and 
turned,  the  said  river  or  watercourse  from  and  out  of  its  ancient,  doe  and 
accustomed  course,  with  the  said  millrace,  and  hindered  the  same  from  ranning 
and  flowing  upon  and  over  tlie  said  lands  of  the  said  plaintiff,  in  so  copious  and 
abundant  a  manner  as  it  otherwise  would,  and  of  right  ought  to  have  done,  to 
wit,  at  the  county  aforesaid ;  whereby  the  said  plaintiff  hath,  during  all  the 
time  aforesaid,  lost  and  been  deprived  of  the  use,  benefit  and  advantage,  of  the 
said  river  or  watercourse,  for  watering  of  cattle  from  time  to  time  depasUiring 
and  feeding  in  and  upon  tlie  said  land  of  the  said  plaintiff,  and  was  put  to  gteat 
irouble  and  expense  in  and  about  the  watering  of  the  same  elsewhere,  lo  wit, 
at  the  county  aforesaid. 


9.  Against  the  Occupier  of  Land  in  which  there  was  a  Flood  Hatch  of 
a  Reservoir  connected  with  a  Stream^  for  keeping  open  the  Hatch  iror 
properly^  whereby  Plaintiff^ s  Corn  Mill  was  not  sufficiently  supplied 
with  Water, 

For  that,  whereas,  the  plaintiff,  before  and  at  the  times  of  the  committing  of 
the  grievances  by  the  said  defendant  hereinafter  mentioned,  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain  water  com 
mill,  wilh  the  appurtenants,  situate  in  the  county  aforesaid,  and  near  to  and 
upon  a  certain  watercourse  in  the  said  county,  and  the  plaintiff  before  and  at 
the  times  of  the  committing  of  the  grievances  hereinafter  next  mentioned,  of 
right  ought  to  haveliad  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy, 
the  benefit  and  advantage  of  the  water  of  the  said  watercourse,  for  the  working 
of  the  said  mill,  and  which  water,  during  all  that  time,  ought  to  have  run  and 
flowed,  and  still  of  right  ought  to  run  and  flow  through  and  over  the  flood  hatch 
of  and  belonging  to  a  reservoir  there  along  the  said  watercourse  unto  the  said 
mill ;  and  whereas,  also,  the  plaintiff,  by  reason  of  his  possession  of  the  said 
mill,  with  the  appurtenants,  during  all  the  time  aforesaid,  of  right  ought  to  have 
had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  liberty  and 
privilege  of  having  the  water  flowing  into  the  said  reservoir  from  time  to  time 
pooled  and  penned  back  therein  by  means  of  the  said  flood  hatch  (»)  for  the 

(»)  In  other  counts  ''therein  by  means  of  a  flood  batch  of  and  belonging  lo  the  said  reservoir 
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supplying^  of  the  said  mill  with  water  sufficient  for  the  working  thereof;  and 
whereas,  also,  the  defendant,  before  and  at  the  times  of  the  committing  of  the 
grievances  by  him  hereinafter  next  mentioned,  was  and  still  is  possessed  (i) 
of  the  said  flood  hatch  of  and  belonging  to  the  said  reservoir,  and  by  reason 
thereof,  from  time  to  time  during  the  time  aforesaid,  of  right  ought  to  have 
pooled  and  penned  back,  and  still  of  right  ought  from  time  to  time  to  pool  and 
pen  Back  in  the  said  reservoir,  by  means  of  the  said  flood  hatch,  the  water 
flowing  into  the  said  reservoir,  for  the  supplying  of  the  said  mill  with  water, 
and  sufficient  for  the  working  thereof,  upon  reasonable  notice  and  request  from 
the  said  plaintiff  so  to  do;  (ti)  and  the  said  plaintifl*  saith,  that  heretofore,  and 
whilst  he  was  so  possessed  of  the, said  mill  and  entitled  to  have  the  water 
pooled  and  penned  back  in  the  said  reservoir  as  aforesaid,  and  whilst  the  de- 
fendant was  so  possessed  of  the  said  flood  hatch,  and  liable  to  pool  and  pen 
back  the  water  in  the  said  reservoir  as  aforesaid,  to  wit,  on  {jSic,"]  at  [&c.]]f  and 
on  divers  other  days  and  times  between  that  day  and  the  commencement  of  this 
suit,  he,  the  plaintifi*,  gave  notice  to  the  defendant  and  requested  him  to  pool 
9nd  pen  back  the  water  in  the  said  reservoir,  for  the  purpose  of  supplying  the 
said  mill  of  the  plaintiflT  with  water  sufficient  for  the  working  thereof;  and 
although  the  defendant  might  and  ought  so  to  have  done  at  the  several  times 
aforesaid,  the  same  being  reasonable  and  proper  times  in  that  behalf,  yet  the 
defendant,  not  regarding  his  duty  in  that  behalf,  but  contriving  and  wrongfully 
intending  to  injure  the  plaintifi*,  did  not  nor  would,  when  he  was  so  requested 
as  aforesaid,  or  within  any  reasonable  time  afterwards,  pool  or  pen  back  tlie 
water  in  the  said  reservoir,  but  wholly  refused  and  omitted  so  to  do ;  and  on 
the  contrary  thereof,  the  defendant,  contriving  as  aforesaid,  on  the  day  and  year 
first  aforesaid,  and  for  a  long  time  afterwards,  to  wit,  from  thence  continually, 
until  the  commencement  of  this  suit,  there  wrongfully  and  injuriously  kept  and 
continued  the  said  flood  hatch  open,  and  thereby  during  all  that  time  prevented 
the  water  flowing  into  the  said  reservoir  from  being  pooled  and  penned  back 
therein ;  by  reason  whereof,  the  said  mill  of  the  plaintifi*  could  not,  during  the 
time  aforesaid,  be  supplied  with  sufficient  water  for  the  working  thereof;  and 
by  reason  of  the  premises,  the  plaintifi*,  during  all  the  time  aforesaid,  was  hin- 
dered and  prevented  from  working  his  said  mill  in  so  ample  and  beneficial  a 
manner  as  he  ought  and  otherwise  would  have  done,  and  thereby  lost  and  was 
deprived  of  divers  great  gains  and  profits,  which  he  might  and  otherwise  would 
have  derived  from  the  use  of  his  said  mill ;  and  also,  by  reason  of  the  premises, 
he,  the  plaintifiT,  during  the  time  aforesaid,  to  wit,  on  [SlcJ]  at  Q&c],  and  on 
divers  other  days  afterwards,  was  forced  and  obliged  to  grind  at  other  mills  of 
other  persons,  divers  large  quantities  of  com,  to  wit,  — —  bushels  of  com, 
which,  but  for  the  committing  of  the  said  several  grievances  by  the  defendant 
as  aforesaid,  he,  the  plaintiff,  might  and  would  have  ground  at  his  said  mill ; 

(/)  In  some  counts  this  averment  of  defendant'i    only  charged  with  kteping  and  continuing  Uia 
possession  and  his  duty  were  omitted,  and  be  was    hatch  open. 

(ti)  Omitted  in  some  counts. 
68 
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and  in  so  doing,  he,  the  plaintiff,  was  neeessarilj  put  to  great  troable  and  ex- 
pense of  his  moneys,  to  wit,  to  the  amount  of  ■  dollars,  and  lost  diTeis 
profits  which  would  otherwise  have  accrued  to  him,  and  was  and  is  otherwise 
injured,  to  wit,  at  [dus.] 


10.  For  Spoiling  the  Water  of  a  Stream  which  Jlowed  to  the  Plain- 

tiff*s  Bleaching  GrouncL 

For  that,  whereas,  the  plaintiff,  before  and  at  the  times  of  the  committing  the 
grievances  hereinafter  mentioned,  was  and  from  thence  hitherto  hath  been  and 
still  is  lawfully  possessed  of  certain  bleaching  works,  bleaching  lands  and 
premises,  with  the  appurtenances,  in  the  county  aforesaid,  and  there,  during  all 
that  time,  used,  exercised  and  carried  on  the  trade  and  business  of  a  bleacher, 
and  bleached  divers  large  quantities  of  cloth,  [dec.]]  there  and  thereby,  until  the 
committing  of  the  grievances  by  the  defendant  hereinaller  mentioned,  made 
divers  great  gains  and  profits ;  and  whereas,  before  and  at  the  times  of  the  commit- 
ting of  the  grievances  hereinaHer  mentioned,  the  plaintiff  of  right  ought  to  have 
had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy  the  henefit  and 
advantage  of  the  water  of  a  certain  stream  or  watercourse  situate  in  the  county 
aforesaid,  which  during  sll  that  time  of  right  ought  to  have  run  and  flowed, 
and  still  of  right  ought  to  run  and  flow  unto  and  into  the  said  tenements  and 
premises  of  the  plaintiff  in  sufficient  quantity  and  of  good  quality  to  be  used 
by  the  plaintiff  in  his  said  trade  or  business  of  a  bleacher,  and  also  to  water 
his  cattie,  and  for  the  more  convenient  and  beneficial  occupation  and  enjoyment 
of  the  said  bleaching  works,  bleaching  lands  and  premises  of  the  plaintiff;  and 
whereas  during  all  the  time  aforesaid,  the  defendant  was  and  is  there  possessed 
of  certain  lands  and  premises  upon  and  near  the  said  stream  or  watercourse 
higher  up  the  stream  thereof  than  the  said  premises  of  the  plaintiff.  Tet  the 
defendant  well  knowing  the  premises,  but  wilfully  contriving  to  injure  the 
plaintiff  in  this  behalf,  while  the  plaintiff  was  so  possessed  of  his  said  bleach- 
ing works,  bleaching  grounds  and  premises  with  the  appurtenances,  and  so 
exercised  his  said  trade  and  business  there  as  aforesaid,  and  was  so  entided  to 
such  water  as  aforesaid,  to  wit,  on  [dec]  at  [^.],  and  on  divers  other  days 
and  times  between  that  day  and  the  commencement  of  this  suit,  wrongfully  and 
unjustiy  cast  and  deposited,  and  caused  to  be  cast  and  deposited,  into  diven 
great  pits  and  holes  in  his,  the  defendant's,  said  lands  and  premises  near  to  certain 
parts  of  the  said  stream  or  watercourse,  and  communicating  therewith  still 
higher  in  tiie  stream  thereof  than  the  said  premises  of  the  plaintiff,  and  [also 
into  and  near  to  other  parts  of  the  said  stream  or  watercourse  higher  in  the 
stream  thereof  than  the  said  premises  of  the  plaintiff,]  diven  large  quantities 
of  [dec],  and  other  noxious  articles,  materials  and  ingredients,  filth  and  refuse, 
which  then  filtered,  drained,  flowed  and  came  in  great  quantities  unto  and  into 
the  said  stream  or  watercourse  higher  in  the  stream  thereof  than  the 
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Uesehing  works*  bleaching  grounds  and  premisM  of  the  plaintiff,  and  flowed 
and  came  down  the  said  stream  or  watercourse  unto  and  into  the  said  bleaching 
works,  bleaching  grounds  and  premises  of  the  plaintiff.  By  reason  of  which 
said  seTeral  premises  the  water  flowing  and  coming  by  the  said  stream  or 
watercourse  to  the  said  bleaching  works,  bleaching  grounds  and  premises,  with 
the  appurtenances  of  the  plaintiff,  during  all  the  time  aforesaid,  hath  been  and 
is  greatly  infected  and  corrupted,  and  rendered  unfit  for  the  use  of  the  plaintiff 
in  his  said  trade  or  business,  or  for  the  bleaching  of  [&c.3f  ss  the  same  other* 
wise  would  hsTO  been,  and  injurious  and  destructive  thereto,  and  also  unfit  for 
the  use  of  his  cattle  there;  and  divers  large  quantities,  to  wit,  5000  yards  of 
cloth  [&c.]  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  dollars, 

which  the  plaintiff,  during  the  time  last  aforesaid,  had  attempted  to  bleach  there 
with  the  said  water  so  coming  and  flowing  as  last  aforesaid,  were  then  and 
there  stained,  discolored  and  spoiled,  and  rendered  of  much  less  use  and  value 
than  the  same  otherwise  would  and  ought  to.  have  been ;  and  the  plaintiff  hath 
been  obliged  to  incur  a  great  expense,  to  wit,  to  the  amount  of  —  dollars,  in 
and  about  endeavoring  to  whiten  and  cure  the  said  cloth  [&C.3 ;  and  the  plain- 
tiff hath  also  been  prevented  from  bleaching  other  large  quantities,  to  wit,  6000 
yards  of  cloth  [jSlc,"]  of  the  plaintiff,  and  from  making  great  gains  and  profits 
thereby,  to  wit,  to  the  amount  "of  -i^—  dollars,  as  he  otherwise  might  and 
would  have  done,  and  thereby  also  the  plaintiff  lost  and  was  deprived  of  a 
sufficient  supply  and  quantity  of  pure  and  clean  water,  fit  and  proper  for  the 
carrying  on  of  his  said  trade  or  business,  and  was  and  hath  been  and  is  prevented 
from  exercising  his  said  trade  or  business  in  so  ample  and  beneficial  a  manner 
as  he  otherwise  might  and  would  have  done ;  and  the  plaintiff  hath  been  and  is  in 
Other  respects  injured  in  his  said  trade  or  business,  and  otherwise;  and  has  also 
been  prevented  from  watering  his  cattle  upon  his  said  premises  in  so  commo- 
dious a  manner  as  he  otherwise  would  and  ought  to  have  done,  and  has  been 
obliged  to  procure  water  elsewhere  for  the  purposes  aforesaid,  at  a  great 
expense,  to  wit,  at  an  expense  of  -^—  dollars,  and  his  said  premises  have 
been  and  are  much  deteriorated  in  valuer  to  wit,  at  said  county.  To  the 
damage,  [&>€.'] 


11.  Far  Overflowing  the  Plaintiffs  Meadow. 

For  that,  the  plaintiff,  on  [^c.^,  and  long  before,  and  ever  since,  was  and  is 
seised  of  his  demense,  as  of  fee,  and  actually  possessed  of  a  certain  parcel  of 
meadow  land,  containing  by  estimation  — -  acres,  with  the  appurtenances, 
situate  in  [dtc],  bounded  [d^.,  ^.] ;  and  whereas  the  water  from  the  said  brook, 
from  time  immemorial,  in  its  natural  channel,  was  wont  to  lun;  yet  the  said 
defendant,  not  ignorant  of  the  premises,  but  maliciously  intending  to  deprive 
the  plaintiff  of  the  use  and  profit  of  his  said  — —  acres  of  meadow  land,  on 
[&c.],  and  continually  aflerwards,  by  the  space  of  one  year  then  next  following, 
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the  ancient  course  of  the  water  of  said  brook,  at  [jSic.']  aforesaid,  with  a  c^ertain 
sluice  in  the  easterly  side  of  said  brook,  on  [&c.],  erected  by  him  the  said 
defendant,  did  obstruct;  by  reason  of  which  obstruction,  the  water  of  said 
brook,  overwhelming  the  banks  thereof  towards  the  said  -^—  acres  of  meadow 
land,  wholly  overflowed  the  same,  and  thereby  spoiled,  carried  away  and 

destroyed hundred  weight  of  the  plaintiff's  hay,  on  the  said  meadow  land 

then  and  there  lying,  and  being  of  the  value  of  —  dollars ;  whereby  the 

plaintiff  lost  said  hay,  and  was  deprived  of  the  profit  of  said acres  of 

land  for  a  length  of  time,  to  wit,  from  Q&c]  to  [&c.] ;  all  which  [iieJ] 


12.  For  Doing  the  Same  by  a  Dam.  (v) 

For  that,  whereas,  the  plaintiff,  on  [&c.],  was,  and  from  thence  hitherto  hath 
been,  lawfully  possessed  of  a  certain  tract  of  land,  described  as  follows,  to  wit: 
all  that  lot  or  tract  of  land  lying  southeast  of  Mad  river,  in  section  No.  13, 

township  No.  3,  and  range  No.  9,  betwern  the  Miami  rivers,  in  county, 

containing  about  two  hundred  and  nineteen  acres  ;  and,  whereas,  also,  a  certain 
stream  of  water,  commonly  called  Mad  river,  runs,  and  hath  always  been  used 
to  run,  through  said  secUon  No.  13,  bounding  the  tract  of  land  aforesaid  on  the 
western  side  thereof;  and,  whereas,  also,  part  of  the  waters  of  said  river,  being 
separated  from  the  principal  channel  and  volume  of  said  river  at  a  point  above 
the  said  tract  of  land,  usually  called  a  branch  or  bayou,  runs,  and  hath  always 
been  accustomed  to  run,  through  the  tract  of  land  aforesaid  in  a  channel  or  bed, 
and  to  discharge  its  waters  into  the  said  river  on  the  western  side  of  the  tract 
of  land  aforesaid ;  of  all  which  the  defendant  was  well  knowing ;  but  the  said 
defendant,  minding  and  intending  to  injure  the  plaintiff,  and  to  deprive  him  of 
the  use,  benefit  and  profits,  of  the  said  tract  of  land,  afterwards,  to  wit,  on 
[]&c.],  at  the  county  aforesaid,  and  from  thence  hitherto  to  the  time  of  the 
commencement  of  this  suit,  hath  wrongfully  and  unjustly  kept  up,  continued 
and  supported,  a  certain  milldam,  before  that  time  wrongfully  and  unjustly 
erected  in  and  across  said  Mad  river,  below  the  junction  of  said  branch  or 
bayou  with  said  Mad  river,  and  thereby  raised  the  waters  of  said  river  to  a  great 
height,  to  wit,  three  feet  above  its  usual  and  due  height,  in  the  river  and  branch 
or  bayou  aforesaid,  [(w)  although  the  defendant  was,  to  wit,  on  the  said  — 

day  of ,  A.  D. ,  at  said  county,  requested  by  the  plaintiff  to  remove 

the  said  milldam ;]  and  by  reason  of  the  defendant  keeping  and  continuing  the 
said  milldam  as  aforesaid,  the  waters  of  said  river  and  of  said  branch  or  bayon 
overflowed  and  drowned  the  arable,  pasture,  meadow  and  wood  land,  of  the 
plaintiff,  part  of  the  premises  aforesaid,  wore  away  and  broke  through  the 

(v)  This  declaration  was  framed  by  S.  Hasoit,  son.    Periiaps  Uie  previous  averment  that  the  de- 

Esq*  fendant  was  wdl  knowing^  to  the  usual  and  rightful 

(to)  See  ante,  p.  5^7,  note.    The  averment  in  flow  of  the  stream  is  sufficient, 
brackets  js  not  in  the  declaration  framed  by  8.  Ma- 
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banks  of  said  braneh  or  bayou,  wore  deep  and  large  channels  from  the  said 
branch  or  bayou  into  and  through  the  said  lands  of  the  plaintiff,  washed  away 
and  carried  off  large  quantities  of  the  soil  of  said  lands,  whereby  the  said 
plaintiff  the  whole  benefit  and  profit  of  the  said  tract  of  land,  for  a  long  time,  to 

wit,  from  the  said day  of  — ,  A.  D. ^  to  the  time  of  the  suing  out 

of  the  writ,  wherewith  he  now  sues,  totally  hatli  lost,  to  wit,  at  [jkc] 

Second  Count. 

And,  whereas,  also,  the  plaintiff,  on  f^c.3«  and  from  thence  hitherto  hath 
.been,  lawfully  seised  of  a  certain  other  tract  of  land  described  as  follows,  to 
wit :  all  that  lot  or  tract  of  land  lying  southesist  of  Mad  river,  in  section  No* 
13,  township  No.  3,  and  range  No.  9,  between  the  Miami  rivers,  in  — - 
county,  containing  about  two  hundred  and  nineteen  acres  ;  and,  whereas,  also, 
a  certain  stream  of  water,  commonly  called  Mad  river,  runs,  and  hath  always 
been  used  to  run,  through  section  No.  13  aforesaid,  bounding  the  tract  of 
land  aforesaid  on  tlie  western  side  thereof;  and,  whereas,  also,  part  of  the 
waters  of  said  river,  usually  called  a  branch  or  bayou,  runs,  and  hath  always 
been  accustomed  to  run,  through  the  land  of  the  plaintiff  aforesaid,  and  to 
discharge  its  waters  into  said  river  on  the  western  side  of  the  land  of  the  said 
plaintiff  aforesaid,  of  all  which  the  defendant  was  well  knowing ;  but  the  said 
defendant,  minding  and  intending  to  injure  the  plaintiff,  and  deprive  him  of  the 
use,  benefit  and  profits,  of  his  said  land,  aflerwards,  to  wit,  on  [dbc],  at  the 
county  aforesaid,  and  from  thence  hitherto  to  the  time  of  the  commencement 
.  of  this  suit,  hath  wrongfully  and  unjustly  kept  up,  continued  and  supported,  a 
certain  other  milldam,  before  that  time  wrongfully  and  unjustly  erected  in  and 
across  said  Mad  river  below  the  junction  of  said  branch  or  bayou  with  said 
Mad  river,  and  thereby  raised  the  waters  of  said  river  three  feet  above  its  usual 
and  due  height,  and  caused  a  back  water  in  said  river  and  in  said  branch  or 
bayou ;  by  means  whereof  the  waters  in  said  river  and  in  said  branch  or  bayou 
overflowed  and  drowned  the  arable,  pasture,  wood  land  and  meadows  of  the 
plaintiff,  part  of  the  premises  aforesaid,  destroyed  a  large  quantity  of  corn 
growing  on  the' arable  land,  a  large  number  of  trees  growing  on  said  wood  land, 
fifty  acres  of  grass  growing  on  said  pasture  land,  and  rendered  his  meadow 
land  aforesaid  spungy,  rotten  and  impassable,  and  gready  damaged  thirty  acres 
of  grass  growing  therein ;  and  the  waters  in  said  branch  or  bayou,  so  raised  as 
aforesaid,  wore  away  and  burst  through  the  banks  of  said  branch  or  bayou ; 
Wore  deep  and  large  channels  from  the  branch  or  bayou  aforesaid  into  and 
through  the  said  land  of  the  plaintiff,  and  thereby  prevented  the  cattle  of  the 
plaintiff,  depasturing  on  the  pasture  land  of  the  plaintiff,  from  going  through 
and  grazing  on  the  whole  of  said  pasture  land ;  and  washed  away  and  carried 
off  large  quantities  of  the  soil  of  said  land  of  the  plaintiff,  whereby  the  said 
plaintiff  the  whole  benefit  and  profits  of  the  said  tract  of  land,  for  a  long  time, 
to  wit,  from  the  said  —  day  of ,  A.  D.  — ,  to  the  time  of  the  suing 
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out  of  the  writ,  ^wherewith  be  now  suefly  totally  bsth  loft,  to  wit,  At  [jkc.] ;  to 
his  damage  -— ^  doUa^Sy  aad  therefore  he  eaea,  [jkcJ] 


13.  For  turning  and  diverting  the  Course  of  a  Navigable  Canal^  whereby 
the  Plaintiffs  Canal  Boats  were  hindered  from  Proceeding,  {x) 

For  that,  whereas,  before  and  nntiU  and  at  the  time  of  the  committing  of  the 
grievances  by  the  said  defendant,  as  hereinafter  next  mentioned,  a  navigable 
communication  and  canal  bad  been  and  was^made  from  — -  to  — — —  aforesaid, 
commonly  called  the  — ^  canal,  and  all  persons  had  been  used  and  aceuslomed 
to  have,  and  of  right  ought  to  have  had,  and  still  of  ri|^t  ought  to  have,  the  said 
navigable  commmiication,  for  the  carriage  and  conveyance  of  their  goods,  wares, 
and  merchandizes,  in  boats,  barges,  and  other  conveyances,  in,  upon  and  along 
the  said  navigable  communication,  subject  to  the  terms  and  provisions  of  the 
statutes  in  such  cases  made  and  provided,  to  wit,  at  [&C.],  aforesaid.  And 
whereas,  also,  before  and  at  the  time  of  the  committing  of  the  grievances  here- 
inafter mentioned,  divers  boats,  and  other  vessels,  to  wit,  — —  boats  and  — — 
other  vessels  of  the  said  plaintiff,  were  proceeding  in  and  upon,  and  along  the 
said  navigable  communication,  subject  to  the  terms  and  provisions  in  the  said 
statutes  mentioned,  to  wit,  at  [&C.3  And  whereas,  also,  before  and  at  the  time 
of  committing  of  the  grievances  hereinafter  mentioned,  divers  boats  and  other 
vessels,  to  wit,  — ^  boats  [^0.3,  of  the  said  plaintiff  were  proceeding  in,  upon, 
and  along  the  said  navigable  communication,  with  divers  goods,  wares,  and 
merchandizes  therein,  of  the  said  plaintiff,  to  be  carried  and  conveyed  therein, 
in,  upon,  and  along  the  said  navigable  communication,  to  wit,  at  [&C.3,  afore- 
said. Yet  the  defendant  well  knowing  the  premises,  but  contriving  and  wrong- 
fully and  unjustly  intending  to  injure  and  prejudice  the  said  plaintiff  in  this 
respect,  and  to  deprive  him  of  the  use  and  benefit  of  the  said  navigable  commu- 
nication, and  to  put  him  to  great  trouble,  charge,  inconvenience  and  expense, 
whilst  the  said  boats  [&c.3t  luid  the  said  goods,  wares,  and  merchandizes  of  the 
said  plaintiff  in  and  on  board  thereof,*werB  so  proceeding  in,  upon  and  along 
the  said  navigable  communication  as  aforesid,  to  wit,'bn  f^.],  aforesaid,  and  on 
divers  other  days  and  times,  between  that  day  and  the  commencement  of  this 
suit,  wrongfully,  and  unjustly,  and  unlawftdly  diverted  and  turned  divers  large 
quantities  of  the  water  of  the  said  navigable  communication,  off  and  away  from 
the  same,  and  thereby  stopped,  prevented,  and  hindered  the  water  of  the  said 
nflivigable  communication  from  running  and  flowing  along  its  natural  course,  as 
it  ought  to  have  done,  and  otherwise  would  have  done,  and  thereby  the  said 
boats  [&c.],  of  the  said  plaintiff,  with  the  said  goods,  wares  and  merchandizes 
of  the  said  j^aintiff  so  laden  in  and  on  board  thereof  as  aforesaid,  and  so  pro- 

(jr)  Tbia  is  an  Engiisb  form,  taken  from  2  Chit    tome  eases  which  may  occur  upon  the  canals  of 
PL  795.    It  maj  be  usefd  in  a  modified  shape  in    thiaStaie. 
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oeediog  in,  along,  and  npon  the  said  narigable  communication,  for  a  long  space 
of  time  then  next  ensuing,  to  wit,  for  the  space  of  five  days  from  the  day  and 
year  first  above  mentioned,  and  thereby  the  said  plaintiff  was  not  only  deprived 
of  the  use,  benefit,  and  enjqyment  of  his  said  boats  [&c.],  and  of  divers,  to  wit, 
—  horses,  kept  by  him  the  said  plaintiff  to  draw  the  same,  and  of  all  the 
benefits,  piofits,  gains,  and  advantages  which  he  otherwise  might  and  would 
have  made  by  the  use  and  employment  of  said  boats  [&c.],  in  the  carriage  and 
conveyance  of  his  said  goods,  wares  and  merchandizes,  in,  upon,  and  along  the 
said  navigable  communication  as  aforesaid,  but  was  also  thereby  hindered  and 
prevented  from  selling  and  disposing  of  a  large  quantity,  to  wit,  — —  bushels 
of  ccmJs  then  on  board  the  said  boats  [&c.]}9  alkd  which  he  otherwise  might 
and  would  have  sold  for  divers  large  profits  and  advantages  in  that  behalf,  to  wit, 
at  [jkc^y  >^vesaid* 

Second  Count :  That  the  Defendant  was  possessed  of  a  Mill  on  the  said 
Canal^  but  wrongfully ^  and  at  improper  times ^  used  more  Water  than 
was  necessary. 

And  whereas,  also,  and  before  the  committing  of  the  grievances  hereinafter 
next  mentioned,  a  certain  navigable  canal,  commonly  called  — ^»  canal,  had 
been  and  was  made  from  —  aforesaid,  to  -^— -  aforesaid,  and  all  persons  then 
had  been  used  and  accustomed  to  have,  and  of  right  ought  to  have,  the  use  of 
the  said  navigable  canal,  for  the  carriage  and  conveyance  of  their  goods,  wares 
and  merchandize,  in  boats,  barges  and  other  vessels,  in,  upon  and  along  the 
said  navigable  communication,  subject  to  the  regulations  of  the  statutes  in  such 
ease  made  and  provided,  to  wit,  at  [&c.]  aforesaid;  and  whereas,  also,  before 
and  at  the  time  of  committing  the  said  last  mentioned  grievances,  the  said 
defendant  was  possessed  of  a  certain  mill,  and  certain  works  near  to  the  said 
navigable  canal,  and  was  entitled  to  use,  in  a  reasonable,  proper  and  moderate 
manner,  and  at  reasonable  and  proper  times,  the  water  of  the  said  navigable 
canal,  for  the  purpose  of  working  the  said  mill  and  works,  to  wit,  at  [6lc.^ 
venuiy']  aforesaid ;  and  whereas,  also,  before  and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  next  mentioned,  divers  boats,  barges  and  other 
vessels  of  the  said  plaintiff  were  proceeding  in,  along  and  upon,  the  said  navi- 
gable canal,  with  divers  goods,  wares,  and  merchandizes  of  the  said  plaintiff, 
to  be  carried  and  conveyed  therein,  in  and  along  the  said  navigable  canal,  to 
wit,  at  [jkc,f  venuej"]  yet  the  said  defendant,  well  knowing  the  premises  last 
aforesaid,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injure  and 
prejudice  the  said  plaintiff  in  this  respect,  and  to  deprive  him  of  the  use  and 
benefit  of  the  said  navigable  canal,  and  to  put  him  to  great  charge,  trouble, 
expense  and  inconvenience,  whilst  the  said  last  mentioned  boats,  barges  and 
other  vessels  of  the  said  plaintiff,  with  the  said  goods,  wares  and  merchandizes 
in  and  on  board  thereof^  were  proceeding  in,  upon  and  along  the  said  canal  as 
aforesaid,  to  wit,  on  [dec.]],  and  on  divers  other  days  and  times,  wrongfully  and 
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unjustly,  and  in  an  unreasonable  and  immoderate  manner,  and  at  unseasonable 
and  improper  times,  diverted  and  turned  divers  large  quantities  of  wafer  from 
and  out  of  the  said  navigable  canal,  the  same  being  much  larger  quantities  of 
water  than  were  necessary  for  the  proper  working  of  his  said  mill  and  works, 
out  of  and  away  from  the  said  navigable  canal;  and  thereby  stopped,  prevented 
and  hindered  the  water  of  the  said  navigable  canal  from  running  and  flowing 
along  its  natural  course  as  it  ought  to  have  done,  and  other  vessels  of  the  said 
plaintiff,  with  the  said  goods,  wares  and  merchandizes  of  the  said  plaintiff,  so 
laden  in  and  on  board  thereof,  and  so  proceeding  in  and  along  the  said  navigable 
canal  as  aforesaid,  were  stopped,  prevented  and  hindered  from  proceeding  in, 
upon  and  along  the  said  navigable  canal,  for  a  long  space  of  time  then  next 
ensuing,  to  wit,  for  the  space  of  — —  days  from  the  said  day  and  year  last 
mentioned,  and  thereby  he  the  said  plaintiff  was  not  only  deprived  of  the  use, 
benefit  and  enjoyment  of  his  said  boats,  barges  and  other  vessels,  and  of  divers, 

to  wit, horses,  kept  by  the  said  plaintiff  to  draw  and  tow  the  same  in  and 

along  the  said  canal,  and  all  the  benefits,  profits,  gain  and  advantages  which  he. 
otherwise  might  and  would  have  made  by  the  use  and  employment  of  his  said 
boats,  barges  and  other  vessels,  in  the  carriage  and  conveyance  of  his  said  goods, 
wares  and  merchandizes  as  aforesaid,  in,  upon  and  along  the  said  navigable 
canal  as  last  aforesaid,  but  was  also  thereby  hindered  and  prevented  from  selling 

and  disposing  of  divers,  to  wit, bushels  of  coals,  then  on  board  the  said 

boats,  barges  and  other  vessels,  and  which  he  might  and  would  have  sold  for 
divers  large  profits  and  advantages  in  that  behalf,  to  wit,  at  Q&c,  venue,"] 
aforesaid. 

Third  Count:  That  the  Defendant  loas  possessed  of  Flood  Gates  an  the 
said  Canal^  and  wrongfully  suffered  them  to  remain  open,  whereby  the 
Plaintiff  was  prevented  from  proceeding. 

And  whereas,  also,  before  and  until  the  time  of  the  committing  of  the  griev- 
ances by  the  said  defendant  hereinafter  mentioned,  there  was  a  certain  navigable 
canal  from  [&c.],  aforesaid,  to  [&c.],  aforesaid,  and  the  said  plaintiff  was  there 
lawfully  proceeding,  with  divers  boats,  barges  and  other  vessels,  in,  upon  and 
along  the  said  navigable  canal,  with  divers  goods,  wares,  and  merchandizes 
therein,  of  the  said  plaintiff,  to  be  carried  and  conveyed  therein,  in  and 
along  the  said  navigable  canal,  to  wit,  at  [^c],  aforesaid;  and  whereas  the  said 
defendant,  before  and  at  the  time  of  the  committing  of  the  grievances  hereinaf\er 
mentioned  was,  and  from  thence  hitherto  hath  been,  and  still  is,  possessed  of  a 

certain  mill  and  works  near  to  the  said  canal,  and  of  divers,  to  wit, waste 

gates, flood  gates,  and  —  sluices,  adjoining  to  the  said  last  mentioned 

canal,  and  the  said  defendant  by  reason  thereof,  before  and  at  the  time  of  the 
committing  of  the  grievances  hereinafler  mentioned,  of  right  ought  to  have  kept 
the  said  waste  gates,  flood  gates,  and  sluices  closed  and  shut,  to  prevent  the 
water  of  the  said  last  mentioned  canal  from  running  and  flowing  out  of  and 
away  from  the  said  last  mentioned  canal,  and  to  put  him  the  said  plaintiff  to 
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great  charges^  whilst  the  said  last  mentioned  boats,  barges,  and  other  vessels  of 
the  said  plaintiff,  with  the  said  goods,  wares  and  merchandizes  in  and  on  board 
thereof,  were  so  proceeding  in,  upon  and  along  the  said  last  mentioned  naviga- 
ble canal,  to  wit,  on  [&c.],  and  on  divers  other  days  and  times,  wrongfully  and 
unjustly  pennitted  the  said  waste  gates,  flood  gates  and  sluices,  to|  be  and  con- 
tinue, and  the  same  were  during  all  that  time  open,  whereby  the  water  of  the 
said  navigable  canal  was  wasted,  and  prevented  and  hindered  from  flowing  in 
its  usual  course,  as  it  ought  to  have  done,  and  otherwise  would  have  done,  and 
thereby  the  said  boats,  baiges  and  other  vessels,  were  prevented  and  hindered 
from  proceeding  in,  upon  and  along  tlie  said  navigable  canal,  Q&c,  aa  in  the 
last  count.'] 


14.  Against  the  Commissioners  of  a  Level  for  stopping  up  a  Drain^ 
through  which  the  Water  from  the  Plaintiff'*  s  Land  was  carried  away 
therefrom. 

For  that,  whereas,  the  plaintifi",  before  and  at  the  times  of  the  committing  by 
the  said  defendants  of  the  several  grievances  hereinafter  mentioned,  was  and 
from  thence  hitherto  hath  been  and  still  is  possessed  of  divers,  to  wit,  1000 
acres  of  arable  land,  1000  acres  of  pasture  land,  and  1000  acres  of  other  land, 
situate  in  the  county  aforesaid,  and  during  those  times  the  plaintiflf  was  and  still 
is  of  right  entitled  that  the  waters  from  time  to  time  collecting  and  being  in  and 
upon  the  said  lands  of  the  plaintifi*  should  run  and  be  drained,  discharged  and 
cairied  oflT  and  away  from  the  same  lands  unto  and  into  and  through  a  certain 
drain  situate  in  the  county  aforesaid,  and  called  ,  and  from  thence  through 
other  drains  and  places  unto  and  into  — •  Yet  the  defendants,  well  knowing 
the  premises,  but  intending  to  injure  the  plaintifl'  whilst  the  plamtiff  was  so 
possessed  of  the  said  lands,  and  so  entitled  as  aforesaid,  to  wit,  on  [jkc.^t  at  [dbe.J* 
and  on  divers  other  days  and  times  between  that  day  and  the  commencement 
of  this  suit,  wrongfully  and  injuriously  cast  and  threw  and  placed  divers  large 
quantities  of  earth,  stones,  soil  and  rubbish  in  the  said  drain,  and  there  kept 
the  same  thence  hitherto  and  thereby  and  therewith  wrongfully  stopped  and 
choked  up  and  obstructed  the  said  ■  drain,  and  kept  and  continued  the  same 
so  stopped  and  choked  up  and  obstructed  for  a  long  space  of  time,  to  wit,  con- 
tinually thence  hitherto,  whereby  divers  large  quantities  of  the  waters  which 
from  time  to  time  during  that  time  collected,  and  were  in  and  upon  the  said  lands 
of  the  plaintifi*,  were  during  all  that  time  and  still  are  wrongfully  and  injuriously 
obstructed,  hindered  and  prevented  from  running  and  being  drained,  discharged 
and  carried  ofl"  and  away  from  the  said  lands  of  the  plaintifi*,  unto,  into  and 
through  the  said  — —  drain  away  from  the  said  lands  of  the  plaintifi*,  as  they 
otherwise  might  and  would  have  done,  and  were  then  and  there  penned  in  and 
driven  back  upon  and  flowed  and  ran  into  and  upon  the  said  lands  of  the  plain- 
tifif,  and  accumulated  thereon,  and  by  reason  thereof  the  said  lands  of  tlie  plain* 
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tiff  became  and  were  and  are  rendered  wet  and  swampy,  and  were  and  are 
greatly  injured  and  rendered  unproductive ;  and  thereby  also  divers,  to  wit, 
twenty  rams,  2000  sheep,  and  2000  lambs  of  the  plaintiff,  of  great  value 

to  wit, dollars,  then  and  there  lying  and  being  and  depasturing  upon  the 

same  lands,  became  and  were  diseased  and  gready  injured  and  rendered  of  no 
use  or  value  to  the  plaintiff;  and  divers  of  them,  to  wit,  ten  rams,  1000  sheep 
and  1000  lambs,  then  and  there  died ;  and  also  by  reason  of  the  premises, 
divers  crops  of  com,  grain  and  hay,  to  wit,  500  acres  of  com,  500  acres  of  grain 

and  500  acres  of  hay,  of  the  plaintiff,  of  great  value  to  wit, dollars,  growing  and 

being  in  and  upon  his  said  several  lands,  failed,  and  were  spoiled,  damaged  and 
destroyed ;  and  also  by  reason  of  the  premises,  the  plaintiff  hath  necessarily  incur- 
red divers  great  expenses  of  his  moneys,  to  wit,  to  the  amount  of dollars,  in 

endeavoring  to  cultivate  his  said  lands  and  restore  the  same  to  their  former  good 
state  and  condition  and  incidental  thereto,  and  to  prevent  and  repair  the  said 
damage,  and  the  plaintiff  hath  been  and  is  otherwise  much  injured,  to  wit,  at  said 
county ;  to  tlie  damage  [&c.] 


15,  For  Improperly  Mooring  a  Vessel  in  a  River  Opposite  the  Plain- 
tiff^s  Wharfs  and  thereby  Impeding  the  Progrees  of  Vessels 
thereto. 

For  that,  whereas,  the  plaintiffs,  before  and  at  the  times  of  the  committing 
of  the  grievances  by  the  defendant  as  hereinaAer  mentioned,  were  lawfully 
possessed  of  a  certain  public  open  and  lawful  quay  or  wharf  called  , 

adjoining  to  and  abutting  upon  the  river  ,  within  the  port  and  town  of 

,  to  wit,  at  l^&c],  and  all  persons,  before  and  at  the  time  aforesaid,  actually 
and  of  right  had,  and  still  of  right  ought  to  have,  a  free  passage  and  navigation 
in,  upon  and  along  the  said  river,  and  in  front  of  the  said  quay  or  wharf  for 
their  vessels,  crafts  and  barges,  going  to  and  returning  from  the  said  quay  or 
wharf  upon  lawful  occasions ;  and,  whereas,  also,  the  plaintiffs,  before  and  at 
the  times  of  the  committing  of  the  grievanees  hereinafter  mentioned,  carried 
on  the  trade  and  business  of  a  wharfinger  at,  in  and  upon  the  said  quay  or 
wharf;  and,  whereas,  also,  before  and  at  the  time  aforesaid,  divers  persons 
were  accustomed  to  frequent  the  said  quay  or  wharf  with  their  vessels,  craAs 
and  barges,  and  to  load  and  unload  at,  from  and  upon  the  said  quay  or  wharf, 
upon  and  out  of  their  said  vessels,  crafts  and  barges,  their  lawful  goods,  wares 
and  merchandizes ;  and  by  reason  of  the  premises,  the  said  plaintiffs,  during 
all  the  times  aforesaid,  were  accustomed  to  make  and  did  make  great  gains  and 
profits  by  the  lawful  wharfage  dues  and  fees  of  right  due  to  them  on  the  occa* 
stons  aforesaid,  and  by  their  profits  and  charges  in  and  about  the  loading  and 
unloading  the  said  goods,  wares  and  merchandize,  to  wit,  at  Q&;c.]  Tet  the 
defendant,  well  knowing  the  premises,  but  contriving,  and  wrongfully  and 
unjustly  intending,  to  injure  the  plaintiffs  in  and  about  the  premises,  heretofore, 
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to  wit,  on  [^c],  at  said  couftty,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  wrongfully  and  injuriously,  and 
without  the  consent  of  the  plaintiffs,  and  without  and  otherwise  than  for  tlie 
purpose  of  loading  or  unloading  goods,  wares,  merchandize  or  other  things 
at  the  said  quay  or  wharf,  brought  up,  moored  and  fastened,  and  caused  to  be 
brought  up,  moored  and  fastened,  a  certain  large  ship  or  vessel  in  the  said  river 
80  and  in  such  manner  that  a  large  part  of  the  said  ship  or  vessel,  to  wit,  fifty 
yards  in  length  thereof,  lay  before^  across  and  along  side  of  the  said  quay'or 
wharf,  and  on  the  days  and  times  aforesaid  kept  and  continued  the  said  ship  or 
vessel  so  moored  and  fastened,  and  so  laying  aa  aforesaid,  for  long  spaces  of 
time,  to  wit,  for  five  hours  on  each  of  the  said  days  and  times,  the  same  being 
on  all  the  said  days  and  times  an  unreasonable  and  unnecessary  length  of  time ; 
and  thereby,  during  all  the  time  aforesaid,  greatly  obstructed  and  impeded  the 
passage  and  navigation  to  and  from  the  said  quay  or  wharf,  upon  and  along  the 
said  river  before  and  in  front  of  the  said  quay  or  wharf,  and  during  all  that 
time  hindered  and  prevented  citizens  from  going  to  and  returning  from  the  said 
quay  or  whaif  with  their  vessels,  crafts  and  barges^  upon  and  along  the  said 
river  for  their  lawfnl  purposes,  as  they  had  before  been  used  and  accustomed  to 
do,  and  as  at  the  times  aforesaid  they  otherwise  might  and  would  have  done, 
to  wit,  at  said  county ;  by  means  of  which  said  premises,  the  plaintiffs,  during 
all  the  times  aforesaid,  were  hindered  and  prevented  from  possessing  and  enjoy- 
ing the  said  quay  or  wharf,  and  from  carrying  on  their  said  trade  and  business 
there  in  so  large,  ample  and  beneficial  a  manner  as  they  otherwise  might  and 
would  ha\e  done ;  and  so  the  plaintiffs  in  fact  say  that  by  reason  of  the  prem- 
ises aforesaid,  they  have,  during  all  the  time  aforesaid,  lost  and  been  deprived 
of  great  gains  and  profits,  to  wit,  to  the  amount  of dollars^  which  other- 
wise would  have  arisen  and  accrued  to  them  from  their  lawful  possession  and 
enjoyment  of  the  said  quay  or  wharf,  and  from  carrying  on  their  said  trade 
and  business  there  as  aforesaid.     To  the  damage,  [&c.] 

* 

Sec.  XXV.     ways. 

1.  For  Obstructing  a  Way. 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing  of 
the  grievance  by  the  defendant  as  hereinafter  mentioned,  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain  farm,  with  the 
appurtenances  thereto  belonging,  situate,  lying  and  being  in  the  county  afore- 
said, and  by  reason  thereof  the  plaintiff,  during  all  the  time  aforesaid,  ought  to 
have  had,  and  still  of  ri^ht  ought  to  have,  a  certain  way  from  and  out  of  the 
said  farm  unto,  into,  through  and  over  a  certain  close  ija  the  said  county,  and 
from  and  out  of  the  same  unto  and  into  a  public  road  or  highway  in  the  county 
aforesaid,  and  so  back  again  from  the  said  public  road  or  highway  unto,  into, 
through  and  over  the  said  close,  and  from  and  out  of  the  same  unto  and  into 
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the  Baid  farm  of  the  pldntiff,  to  go^^return,  pass  ind  repass,  with  his  senrants, 
horses,  carts,  wagons  and  caniages,  to  places  of  public  worship,  to  mills, 
market  towns,  public  ferries  and  court  houses,  every  year,  and  at  all  times  of  the 
year,  at  his  and  their  free  will  and  pleasure ;  yet  the  defendant,  well  knowing 
the  premises,  [but  wrongfully  and  unjustly  contriying  and  intending  to  injure 
the  plaintiff  in  this  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his 
said  way,]  whilst  the  plaintiff  was  so  possessed  of  his  said  farm,  with  the 
appurtenances  aforesaid,  to  wit,  on  [^.3,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  comroencemnt  of  this  suit,  at  the  county 
aforesaid,  placed  and  erected,  and  caused  and  procured  to  be  placed  and  erected, 
divers  large  quantities  of  boards,  planks,  wood  and  earth,  in  and  across  the  said 
way,  and  put  and  placed,  and  caused  and  procured  to  be  put  and  placed,  divers 
other  large  quantities  of  wood,  timber  and  earth,  in  the  said  way,  and  kept  and 
continued  the  said  boards,  planks,  wood  and  earth,  so  placed  and  erected  in  and 
across  the  said  way  as  aforesaid,  and  also  the  said  other  wood,  timber  and  earth, 
in  the  same  way  as  aforesaid,  for  a  laige  space  of  time,  to  wit,  [Ac.],  and  there- 
by, during  all  the  time  aforesaid,  the  said  way  was  greatly  obstructed  and 
stopped  up,  and  the  plaintiff,  by  means  thereof,  could  not,  during  all  the  time 
aforesaid,  or  any  part  thereof,  have  or  enjoy  his  said  way  as  he  of  right  ought 
to  have  done,  and  otherwise  might  and  would  have  done;  and  hath  been, 
[and  still  is,]  by  means  of  the  premises,  deprived  of  the  use,  benefit  and 
advantage  thereof,  to  wit,  at  the  county  aforesaid. 


Windows  :    See  **  Lights.'* 


Sbc.  XXVI.    wrrNsssEs. 

1.  A^ainsi  a   Witness  trho  had  been  served  with  a  Suhpasna   Duces 
Tecttffi^  for  negkcling  to  produce  the  Papers  mentioned  in  the  Sub- 
pctna^  whereby  the  Plaintiff  was  Nonsuited,  {y) 

For  that,  whereas,  the  said  plaintiff,  before  the  committing  of  the  grievance 

hemnailer  mentioned,  to  wit,  at  the term,  in  the  year ,  of  the  Court 

of  Common  Pleas  within  and  for  the  county  of  ,  impleaded  one  E.  F.  in 

said  court  in  a  certain  plea  of  trespass  on  the  case  to  the  damage  of  the  said 
plaintiff  of  — -—  dollare,  and  such  proceedings  were  thereupon  had  in  the  said 

court  in  that  plea,  that  afterwards,  to  wit,  at  the term  thereof,  a.  d.,  holden 

in  — -  on  [Ac],  a  certain  issue  before  then  joined  in  the  said  plea  between 
the  said  plaintiff  and  the  said  E.  F.  in  due  manner  came  on  to  be  tried  by  a 
jury  of  the  country,  then  and  there  chosen,  tried  and  sworn  for  that  purpose,  to 

(r )  lltU  (brm  ran  he  reeddy  modified  to  an  ordinary  case  of  neglect  on  the  part  of  a  witness 
to  attettd  and  five  testimony 
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wit,  at  [^c]    And  whereas,  before  the  trial  of  the  said  issue,  and  also  before 

• 

the  committing  of  the  grievances  hereinaAer  next  mentioned,  to  wit,  on  [Sic.'] 
at  [^t],  the  said  plaintiff  prosecuted  out  of  said  court,  [or  aaj/f  out  of  the 
cleriL*s  office  of  said  court,]  a  writ  of  subpoena,  directed  to  6.  H.,  I.  K*  and 
0.  D.,  he  the  said  G.  D.  being  the  defendant  in  this  suit,  by  which  said  writ 
the  State  of  Ohio  commanded  them  the  said  6.  H.,  I.  K.  and  0.  D.  that  [here 
reciie  tlu  t/orii  in  ierm9^]  which  said  writ  the  said  plaintiff  afterwards,  and 
before  the  committing  tlie  grievance  hereinafter  mentioned,  to  wit,  on  [[dsc.]* 
caused  to  be  made  known  and  shown  to  tlie  said  defendant,  and  then  and  there 
caused  a  copy  to  be  left  with  the  said  defendant,  [or  state  the  ddivery  of  the 
writ  to  the  ihtriff  as  ante^  448,  and  the  personal  sendee  according  to  the 
return^  {z)  and  then  and  there  paid  to  the  said  defendant  a  certain  sum  of  money, 
to  wit,  the  sum  of  ,  his  fees  in  and  about  his  attendance  as  a  witness, 

according  to  the  tenor  of  the  said  writ  of  subpcma.]]  And  aldiough  the  said 
4]efendant,  in  part  obedience  of  the  said  writ  of  subpmna,  did  al^rwards,  to 
wit,  on  [iicJ]  at  [^.3»  appear  as  a  witness  on  the  trial  of  the  said  issue,  and 
although  the  said  defendant  could  and  might,  in  obedience  to  the  said  writ  of 
subpoena,  have  produced  and  shown  forth  at  the  time  and  place  aforesaid,  on 
the  said  trial  of  the  said  issue,  [the  said  warranty  and]  the  said  writings  so  men- 
tioned and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  and  thereby  so 
required  to  be  produced  and  shown  forth  as  aforesaid,  and  although  the  produc- 
tion and  showing  forth  of  the  said  writings  were  material  evidence  for  the  said 
plaintiff  on  the  said  trial,  and  would  have  enabled  him  the  said  plaintiff  to  have 
obtained  a  verdict  on  the  said  issue  against  the  said  £.  F.,  to  wit,  at  [Sic.] 
aforesaid,  whereof  the  said  defendant  there  had  notice;  yet  the  said  defendant, 
not  regarding  his  duty  in  that  behalf,  but  contriving,  and  wrongfully  and  unjustly 
intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the  benefit  of  the  same 
evidence  on  the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  obtain- 
ing a  verdict  against  the  said  E.  F.  thereon,  and  to  put  him  to  great  charges 
and  expenses  of  his  moneys,  did  not  nor  would,  at  the  time  and  place  aforesaid, 
on  the  said  trial  of  the  said  issue,  produce  and  show  forth  the  said  writings^  so 
mentioned  and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  although  he 
the  defendant  was  then  and  there  solemnly  called  upon  for  that  purpose,  and 


(«)  The  E«iigiiah  forms  Bver  a  tender  of  b  rea-  officer,  or  omittini^  to  demand  it  of  the  officer,  de- 

sonable  fee  to  the  witness.    This  seems  neces-  mands  it  afterwards,  and  before  the.  trial,  from 

sary  there  under  the  construction  of  the  statute  of  the  party  at  whose  instance  he  is  subpoenaed,  he 

6  EHz.  c.  9,  sec.  12,  (recited  3  Chit.  Genl.  Prae.  lie  is  not  bound  to  obey  the  subpcena  unless  the 

827, 828,)  which  provides  that  an  attachment  shall  fee  is  paid.    But  if  he  omits  to  make  such  demand 

issue  only  in  cases  where  swh  tender  is  made;  he  is  bound  to  obey  tlie  subpcena.    It  would  not 

and  hence  a  witness  is  not,  in  England,  bound  to  therefore  seem  necessary,  in  this  Stale,  to  aver 

obey  a  subpoena  unless  a  reasonable  fee  is  ten-  a  tender  or  payment  of  the  fee  in  the  above  de- 

dered  to  him,  not  only  for  attending,  but  return-  claration ;    the  fact  of  its  demand  and  nonpay- 

ing,  from  court ;  Tidd,  9  Lend.  ed.  806.    In  Ohio,  ment  being  the  proper  subject  of  a  plea  in  bar  of 

if  wb^n  a  witness  is  served  with  the  subpoena  he  the  action, 
demands  his  fee,  for  a  day's  attendance,  of  the 
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the  said  farm  of  tlie  plaintiff,  to  go,«retani»  pass  Snd  repass,  with  his  servants, 
horses,  carts,  wagons  and  caniages,  to  places  of  puUic  worship,  to  mills, 
market  lowns,  public  ferries  and  court  houses,  every  year,  and  at  all  times  of  the 
year,  at  his  and  their  free  will  and  pleasure ;  yet  the  defendant,  well  knowing 
the  premises,  [but  wrongfully  and  unjustly  contriving  and  intending  to  injure 
the  plaintiff  in  this  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his 
said  way,]  whilst  the  plaintiff  was  so  possessed  of  his  said  farm,  with  the 
appurtenances  aforesaid,  to  wit,  on  [^c],  and  on  divers  other  days  and  times 
between  that  day  and  die  day  of  the  commencemnt  of  this  suit,  at  the  county 
aforesaid,  placed  and  erected,  and  caused  and  procured  to  be  placed  and  erected, 
divers  large  quantities  of  boards,  planks,  wood  and  earth,  in  and  across  the  said 
way,  and  put  and  placed,  and  caused  and  procured  to  be  put  and  placed,  divera 
other  large  quantities  of  wood,  timber  and  earth,  in  the  said  way,  and  kept  and 
continued  the  said  boards,  planks,  wood  and  earth,  so  placed  and  erected  in  and 
across  tlie  said  way  as  aforesaid,  and  also  the  sud  other  wood,  timber  and  earth, 
in  the  same  way  as  aforesaid,  for  a  large  space  of  time,  to  wit,  [^c.]*  and  there- 
by, during  all  the  time  aforesaid,  the  said  way  was  greatly  obstructed  and 
stopped  up,  and  the  plaintiff,  by  means  thereof,  could  not,  during  all  the  time 
aforesaid,  or  any  part  thereof,  have  or  enjoy  his  said  way  as  he  of  right  ought 
to  have  done,  and  otherwise  might  and  would  have  done;  and  hath  been, 
[and  still  is,]  by  means  of  the  premises,  deprived  of  the  use,  benefit  and 
advantage  thereof,  to  wit,  at  the  county  aforesaid. 


Wdidows  :    See  **  Lights/' 

Sec.  XXVI.    wrrNEssEs. 

1.  Against  a   Witness  tcho  had  been  served  with  a  Suhpa:na  Duces 
Tecum^  for  neglecting  to  produce  the  Papers  mentioned  in  the  Sub- 
pasna^  whereby  the  Plaint^  was  Nonsuited,  (y) 

m 

For  that,  whereas,  the  said  plaintiff,  before  the  committing  of  the  grievance 

hereinafler  mentioned,  to  wit,  at  the term,  in  the  year ,  of  the  Court 

of  Common  Pleas  within  and  for  the  county  of  ,  impleaded  one  E.  F.  in 

said  court  in  a  certain  plea  of  trespass  on  the  case  to  the  damage  of  the  said 

plaintiff  of dollars,  and  such  proceedings  were  thereupon  had  in  the  said 

court  in  that  plea,  that  afterwards,  to  wit,  at  the  —  term  thereof,  a.  d.,  holden 
in  ~—  on  [Sic,]f  a  certain  issue  before  then  joined  in  the  said  plea  between 
the  said  plaintiff  and  the  said  E.  F.  in  due  manner  came  on  to  be  tried  by  a 
jury  of  the  country,  then  and  there  chosen,  tried  and  sworn  for  that  purpose,  to 

{tj)  This  form  can  be  readily  modified  to  an  ordinary  case  of  neglect  on  the  part  of  a  witness 
to  attend  and  give  testimony. 
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wit,  at  [kc*]  And  whereas,  before  the  trial  of  the  said  issue,  and  also  before 
the  committing  of  the  grievances  hereinafter  next  mentioned,  to  wit,  on  [jSic.'] 
at  [&c«],  the  said  plaintiff  prosecuted  ont  of  said  court,  [or  say,  out  of  the 
clerk's  office  of  said  court,]  a  writ  of  subpoena,  directed  to  6.  H.,  I.  K.  and 
C.  Dm  he  the  said  C.  D.  being  the  defendant  in  this  suit,  by  which  said  writ 
the  State  of  Ohio  commanded  them  the  said  G.  H.,  I.  K.  and  C.  D.  that  [here 
reeiie  titt  writ  in  iermsn]  which  said  writ  the  said  plaintiff  afterwards,  and 
before  the  committing  tlie  grievance  hereinafter  mentioned,  to  wit,  on  [&c.], 
caused  to  be  made  known  and  shown  to  tiie  said  defendant,  and  then  and  there 
eansed  a  copy  to  be  left  with  the  said  defendant,  [or  state  the  deUvery  of  the 
writ  to  the  sheriff  as  ante,  448,  and  the  personal  service  according  to  the 
return,  (z)  and  then  and  there  paid  to  the  said  defendant  a  certain  sum  of  money, 
to  wit,  the  sum  of  ,  his  fees  in  and  about  his  attendance  as  a  witness, 

according  to  the  tenor  of  the  said  writ  of  subpcraa.]  And  although  the  said 
defendant,  in  part  obedience  of  the  said  writ  of  subpcsna,  did  afterwards,  to 
wit,  on  (]&c«3  at  |^&c.],  appear  as  a  witness  on  the  trial  of  the  said  issue,  and 
although  the  said  defendant  could  and  might,  in  obedience  to  the  said  writ  of 
subpoena,  have  produced  and  shown  fortli  at  the  time  and  place  aforesaid,  on 
the  said  trial  of  the  said  issue,  [the  said  warrant,  and^  the  said  writings  so  men- 
tioned and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  and  thereby  so 
required  to  be  produced  and  shown  forth  as  aforesaid,  and  although  the  produc- 
tion and  showing  forth  of  the  said  writings  were  material  evidence  for  the  said 
plaintiff  on  the  said  trial,  and  would  have  enabled  him  the  said  plaintiff  to  have 
obtained  a  verdict  on  the  said  issue  against  the  said  £.  F.,  to  wit,  at  [<8ie.'] 
aforesaid,  whereof  the  said  defendant  there  had  notice ;  yet  the  said  defendant, 
not  regarding  his  duty  in  that  behalf,  but  contriving,  and  wrongfully  and  unjustly 
intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the  benefit  of  the  same 
evidence  on  the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  obtain- 
ing a  verdict  against  the  said  £.  F.  thereon,  and  to  put  him  to  great  charges 
and  expenses  of  his  moneys,  did  not  nor  would,  at  the  time  and  place  aforesaid, 
on  the  said  trial  of  the  said  issue,  produce  and  show  forth  the  said  writings,  so 
mentioned  and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  although  he 
the  defendant  was  then  and  there  solemnly  called  upon  for  that  purpose,  and 


(«)  The  Engfiflfa  forms  aver  a  tender  of  a  rea-  officer,  or  omitting  to  demand  it  of  the  officer,  de- 

sonable  fee  to  the  witnesa.    This  seems  neces-  mands  it  aAerwaidi,  and  before  the.  trial,  from 

sary  there  under  the  construction  of  the  statute  of  the  party  at  whose  instance  he  is  subpoenaed,  he 

S  Eliz.  c.  9,  sec.  IS,  (recited  3  Chit.  Genl.  Prae.  he  is  not  bound  to  obey  the  subpoena  unless  the 

827,  828,)  which  provides  that  an  attachment  shall  fee  is  paid.    But  if  he  omits  to  make  such  demand 

issue  only  ia  cases  where  such  tender  is  made;  be  is  bound  to  obey  the  subpoena.    It  would  not 

and  hence  a  witness  is  not,  in  England,  bound  to  therefore  seem  necessary,  in  this  State,  to  aver 

obey  a  subpoena  unless  a  reasonable  fee  is  ten-  a  tender  or  payment  of  llie  fee  in  the  at>ove  de- 

dered  to  him,  not  only  for  attending,  but  return-  claration ;   the  fact  of  its  demand  and  nonpay- 

ing,  from  court ;  Tidd,  9  Lond.  ed.  806.    In  Ohio,  ment  being  the  proper  subject  of  a  plea  in  bar  of 

if  wh4*n  a  witness  is  served  with  the  subpoena  he  the  action, 
demands  his  fee,  for  a  day's  attendance,  of  the 
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the  said  fanii  of  the  plaintiff,  to  go,^returii,  pass  ind  repass,  with  his  servants, 
horses,  carts,  wagons  and  caniages,  to  places  of  pahlic  worship,  to  miUs^ 
market  towns,  public  ferries  and  court  houses,  every  year,  and  at  all  times  of  the 
year,  at  his  and  their  free  will  and  pleasure ;  yet  the  defendant,  well  knowing 
the  premises,  [but  wrongfully  and  unjustly  contriving  and  intending  to  injure 
the  plaintiff  in  this  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his 
said  way,]  whilst  the  plaintiff  was  so  possessed  of  his  said  farm,  with  the 
appurtenances  aforesaid,  to  wit,  on  [&c.],  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  commencemnt  of  this  suit,  at  the  county 
aforesaid,  placed  and  erected,  and  caused  and  procured  to  be  placed  and  erected, 
divers  large  quantities  of  boards,  planks,  wood  and  earth,  in  and  across  the  said 
way,  and  put  and  placed,  and  caused  and  procured  to  be  put  and  placed,  divers 
other  large  quantities  of  wood,  timber  and  earth,  in  the  said  way,  and  kept  and 
continued  the  said  boards,  planks,  wood  and  earth,  so  placed  and  erected  in  and 
across  the  said  way  as  aforesaid,  and  also  the  said  other  wood,  timber  and  earth, 
in  the  same  way  as  aforesaid,  for  a  large  space  of  time,  to  wit,  [^.j,  and  there- 
by, during  all  the  time  aforesaid,  the  said  way  was  greatly  obstructed  and 
stopped  up,  and  the  plaintiff,  by  means  thereof,  could  not,  during  all  the  time 
aforesaid,  or  any  part  thereof,  have  or  enjoy  his  said  way  as  he  of  rig^t  ought 
to  have  done,  and  otherwise  might  and  would  have  done;  and  hath  been, 
[and  still  is,]  by  means  of  the  premises,  deprived  of  the  use,  benefit  and 
advantage  thereof,  to  wit,  at  the  county  aforesaid. 


Windows  :    See  **  Lights." 

Sec.  XXVI.    witnesses. 

1.  Against  a   Witness  who  had  been  served  with  a  Suhpmna  Duces 
Tecuniy  for  neglecting  to  produce  the  Papers  mentioned  in  the  Sub- 
pana^  whereby  the  Plaintiff^  was  Nonsuited,  (y) 

For  that,  whereas,  the  said  plaintiff,  before  the  committing  of  the  grievance 
hereinaAer  mentioned,  to  wit^  at  the  —  term,  in  the  year  ,  of  the  Court 

of  Common  Pleas  within  and  for  the  county  of  ,  impleaded  one  E.  F.  in 

said  court  in  a  certain  plea  of  trespass  on  the  case  to  the  damage  of  the  said 

plaintiff  of dollars,  and  such  proceedings  were  thereupon  had  in  the  said 

court  in  that  plea,  that  afterwards,  to  wit,  at  the  — — -  term  thereof,  a.  d.,  holden 
in  .i—  on  [&c.],  a  certain  issue  before  then  joined  in  the  said  plea  between 
the  said  plaintiff  and  the  said  E.  F.  in  due  manner  came  on  to  be  tried  by  a 
jury  of  the  country,  then  and  there  chosen,  tried  and  sworn  for  tliat  purpose,  to 

((/)  This  form  can  be  readily  modified  to  an  ordiaary  case  of  neglect  on  the  part  of  a  witness 
to  attend  and  give  testimony. 
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wit»  at  [&c.]  And  whereas,  before  the  trial  of  the  said  issue,  and  also  before 
the  Gommitting  of  the  grievances  hereinafter  next  mentioned,  to  wit,  on  {jSlc."] 
at  [&C.39  the  said  plaintiff  prosecuted  out  of  said  court,  [or  say^  out  of  the 
clerii's  office  of  said  court,^  a  writ  of  subpcena,  directed  to  6.  H.,  I.  K.  and 
C.  D«,  he  the  said  C.  D.  being  the  defendant  in  this  suit,  by  which  said  writ 
the  State  of  Ohio  commanded  them  the  said  G.  H.,  I.  K.  and  C.  D.  that  [here 
reeiie  /Ae  writ  in  terms^]  which  said  writ  the  said  plaintiff  afterwards,  and 
before  the  committing  tlie  grievance  hereinafter  mentioned,  to  wit,  on  [[&c.], 
caused  to  be  made  known  and  shown  to  tlie  said  defendant,  and  then  and  there 
caused  a  copy  to  be  left  with  the  said  defendant,  [or  state  the  delivery  of  the 
writ  to  the  sheriff  as  ante^  449,  and  the  personal  service  according  to  the 
return^  {z)  and  then  and  there  paid  to  the  said  defendant  a  certain  sum  of  money, 
to  wit,  the  sum  of  ,  his  fees  in  and  about  his  attendance  as  a  witness, 

according  to  the  tenor  of  the  said  writ  of  subpoma.]  And  although  the  said 
ilefendant,  in  part  obedience  of  the  said  writ  of  subpcena,  did  afterwards,  to 
wit,  on  [^.3  at  [&c.],  appear  as  a  witness  on  the  trial  of  the  said  issue,  and 
although  the  said  defendant  could  and  might,  in  obedience  to  the  said  writ  of 
subpcena,  have  produced  and  shown  fortli  at  the  time  and  place  aforesaid,  on 
the  said  trial  of  the  said  issue,  [the  said  warrant,  and]  the  said  writings  so  men- 
tioned and  referred  to  in  the  said  writ  of  subpcena  as  aforesaid,  and  thereby  so 
required  to  be  produced  and  shown  forth  as  aforesaid,  and  although  the  produc- 
tion and  showing  forth  of  the  said  writings  were  material  evidence  for  the  said 
plaintiff  on  the  said  trial,  and  would  have  enabled  him  the  said  plaintiff  to  have 
obtained  a  verdict  on  the  said  issue  against  the  said  E.  F.,  to  wit,  at  [&c.] 
aforesaid,  whereof  the  said  defendant  there  had  notice;  yet  the  said  defendant, 
not  regarding  his  duty  in  tliat  behalf,  but  contriving,  and  wrongfully  and  unjusdy 
intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the  benefit  of  the  same 
evidence  on  the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  obtain- 
ing a  verdict  against  the  said  E.  F.  thereon,  and  to  put  him  to  great  charges 
and  expenses  of  his  moneys,  did  not  nor  would,  at  the  time  and  place  aforesaid, 
on  the  said  trial  of  the  said  issue,  produce  and  show  forth  the  said  writings,  so 
mentioned  and  referred  to  in  the  said  writ  of  subpcena  as  aforesaid,  although  he 
the  defendant  was  then  and  there  solemnly  called  upon  for  that  purpose,  and 


(«)  The  Eogliflh  forms  aver  a  tender  of  a  rea-  officer,  or  omittui^  to  demand  it  of  the  officer,  de- 

sooable  fee  to  the  witness.    This  seems  neces-  mande  it  aAerwaidi,  and  before  the.  trial,  fioin 

sary  there  under  the  coostruction  of  the  statute  of  the  party  at  whose  bstance  he  is  subpoenaed,  he 

5  Eliz.  c.  9,  sec.  IS,  (recited  3  Chit.  Genl.  Prac.  lie  is  not  bound  to  obey  the  subpoena  unless  the 

827,  828,)  which  provides  that  an  attachment  shall  fee  is  paid.    But  if  he  omits  to  make  such  demand 

issue  only  in  cases  where  such  tender  is  made ;  he  is  bound  to  obey  the  subpoena.    It  would  not 

and  hence  a  witness  is  not,  in  England,  bound  to  therefore  seem  necessary,  in  this  State,  to  aver 

obey  a  subpcena  unless  a  reasonable  fee  is  ten-  a  tender  or  payment  of  the  fee  in  the  above  de- 

dered  to  him,  not  only  for  atlcndinG^,  but  return-  claratlon ;    the  fact  of  its  demand  and  nonpay- 

ing,  from  court ;  Tidd,  9  Lond.  ed.  806.    In  Ohio,  ment  being  the  proper  subject  of  a  plea  in  bar  of 

if  wbf^n  a  witness  is  served  with  the  subpoena  be  the  action, 
demands  his  fee,  for  a  day's  attendance,  of  the 
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Witnesses. 


the  said  farm  of  the  plaintiff,  to  gOv^ietora,  pass  Ind  repass,  with  his  servants, 
horses,  carts,  wagons  and  caniages,  to  places  of  puUic  worship,  to  mills, 
market  towns,  public  ferries  and  court  houses,  every  year,  and  at  all  times  of  the 
year,  at  his  and  their  free  will  and  pleasure ;  yet  the  defendant,  well  knowing 
the  premises,  [but  wrongfully  and  unjustly  contriving  and  intending  to  injure 
the  plaintiff  in  this  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his 
said  way,]  whilst  the  plaintiff  was  so  possessed  of  his  said  farm,  with  the 
appurtenances  aforesaid,  to  wit,  on  [&c],  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  commencemnt  of  this  suit,  at  the  county 
aforesaid,  placed  and  erected,  and  caused  and  procured  to  be  placed  and  erected, 
divers  large  quantities  of  boards,  planks,  wood  and  earth,  in  and  across  the  said 
way,  and  put  and  placed,  and  caused  and  procured  to  be  put  and  placed,  divers 
other  large  quantities  of  wood,  timber  and  earth,  in  the  said  way,  and  kept  and 
continued  the  said  boards,  planks,  wood  and  earth,  so  placed  and  erected  in  and 
across  the  said  way  as  aforesaid,  and  also  the  said  other  wood,  timber  and  earth, 
in  the  same  way  as  aforesaid,  for  a  large  space  of  time,  to  wit,  [jlc],  and  there- 
by, during  all  the  time  aforesaid,  the  said  way  was  greatly  obstructed  and 
stopped  up,  and  the  plaintiff,  by  means  thereof,  could  not,  during  all  the  time 
aforesaid,  or  any  part  thereof,  have  or  enjoy  his  said  way  as  he  of  right  ought 
to  have  done,  and  otherwise  might  and  would  have  done;  and  hath  been, 
[and  still  is,]  by  means  of  the  premises,  deprived  of  the  use,  benefit  and 
advantage  thereof,  to  wit,  at  the  county  aforesaid. 


Windows  :    See  **  Lights." 

SbC.    XXVI.      WrTNESSES. 

1.  Against  a  Witness  who  had  been  served  with  a  Suhpcsna   Duces 
Tecum^  for  neglecting  to  produce  the  Papers  mentioned  in  the  Sub- 
poena^  whereby  the  Plaintiff^  was  Nonsuited,  (y) 

For  that,  whereas,  the  said  plaintiff,  before  the  committing  of  the  grievance 

hereinafter  mentioned,  to  wit,  at  the  — — —  term,  in  the  year ,  of  the  Court 

of  Common  Pleas  within  and  for  the  county  of  — ,  impleaded  one  E.  F.  in 
said  court  in  a  certain  plea  of  trespass  on  the  case  to  the  damage  of  the  said 

plaintiff  of dollars,  and  such  proceedings  were  thereupon  had  in  the  said 

court  in  that  plea,  that  afterwards,  to  wit,  at  the  — — —  term  thereof,  a.  n.,  holden 
in  .i—  on  [^c],  a  certain  issue  before  then  joined  in  the  said  plea  between 
the  said  plaintiff  and  the  said  E.  F.  in  due  manner  came  on  to  be  tried  by  a 
jury  of  the  country,  then  and  there  chosen,  tried  and  sworn  for  that  purpose,  to 

(tj)  This  form  can  be  readily  modified  to  an  ordinary  case  of  neglect  on  tlie  part  of  a  witness 
to  attend  and  give  testimony. 
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Wit,  at  [&c.]     And  whereaSt  before  the  trial  of  the  said  issue,  and  also  before 

• 

the  committing  of  the  grievances  hereinafter  next  mentioned,  to  wit,  on  [&C.3 
at  [^c],  the  said  plaintiff  prosecuted  out  of  said  court,  [or  «ay,  out  of  the 
clerk's  office  of  said  court,]  a  writ  of  subpoena,  directed  to  6.  H.,  I.  K.  and 
C.  D.,  he  the  said  C.  D.  being  the  defendant  in  this  suit,  by  which  said  writ 
the  State  of  Ohio  commanded  them  the  said  G.  H.,  L  K.  and  C.  D.  that  [here 
reeiie  lAe  wrii  in  terms,]  which  said  writ  the  said  plaintiff  afterwards,  and 
before  the  committing  the  grievance  hereinafler  mentioned,  to  wit,  on  [&c.], 
caused  to  be  made  known  and  shown  to  tlie  said  defendant,  and  then  and  there 
caused  a  copy  to  be  left  with  the  said  defendant,  [or  state  the  delivery  of  the 
writ  to  the  sheriff  as  ante^  448,  and  the  personal  service  according  to  the 
retumj  {z)  and  then  and  there  paid  to  the  said  defendant  a  certain  sum  of  money, 
to  wit,  the  sum  of  ,  his  fees  in  and  about  his  attendance  as  a  witness, 

according  to  the  teuor  of  the  said  writ  of  subpoma.]  And  aldiough  the  said 
defendant,  in  part  obedience  of  the  said  writ  of  subpcena,  did  afterwards,  to 
wit,  on  [&C.3  at  [^.3»  appear  as  a  witness  on  the  trial  of  the  said  issue,  and 
although  the  said  defendant  could  and  mi^ht,  in  obedience  to  the  said  writ  of 
subpoena,  have  produced  and  shown  fortli  at  the  time  and  place  aforesaid,  on 
the  said  trial  of  the  said  issue,  [the  said  warrant,  and]  the  said  writings  so  men- 
tioned and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  and  thereby  so 
required  to  be  produced  and  shown  forth  as  aforesaid,  and  although  the  produc- 
tion and  showing  forth  of  the  said  writings  were  material  evidence  for  the  said 
plaintiff  on  the  said  trial,  and  would  have  enabled  him  the  said  plaintiff  to  have 
obtained  a  verdict  on  the  said  issue  against  the  said  E.  F.,  to  wit,  at  [^c] 
aforesaid,  whereof  the  said  defendant  there  had  notice;  yet  the  said  defendant, 
not  regarding  his  duty  in  tliat  behalf,  but  contriving,  and  wrongfully  and  unjustly 
intending  to  injure  the  j^aintiff,  and  to  deprive  him  of  the  benefit  of  the  same 
evidence  on  the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  obtain- 
ing a  verdict  against  the  said  £.  F.  thereon,  and  to  put  him  to  great  charges 
and  expenses  of  his  moneys,  did  not  nor  would,  at  the  time  and  place  aforesaid, 
on  the  said  trial  of  the  said  issue,  produce  and  show  forth  the  said  writings^  so 
mentioned  and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  although  he 
the  defendant  was  then  and  there  solemnly  called  upon  for  that  purpose,  and 


(«)  The  Engliah  formfl  Bver  a  tender  of  a  rea-  officer,  or  omittiiifl^to  demand  it  of  the  officer,  de^ 

sonable  fee  to  the  witness.    This  seems  neces-  mands  it  afierwanii,  and  before  the.  trial,  from 

sary  there  under  the  construction  of  the  statute  of  the  party  at  whose  instance  he  is  subpoenaed,  he 

6  Eliz.  c.  9,  sec.  12,  (recited  3  Chit.  Genl.  Prac.  he  is  not  bound  to  obey  the  subpoena  unless  the 

827, 828,)  which  provides  that  an  attachment  shall  fee  is  paid.    But  if  he  omits  to  make  such  demand 

issue  only  in  cases  where  such  tender  is  made;  he  is  bound  to  obey  the  subpoena.    It  would  not 

and  hence  a  witness  is  not,  in  England,  bound  to  |berefore  seem  necessary,  in  this  State,  to  aver 

obey  a  subpcena  unless  a  reasonable  fee  is  ten-  a  tender  or  payment  of  the  fee  in  the  above  de- 

dered  to  him,  not  only  for  attending,  but  return-  claration ;    the  fact  of  its  demand  and  nonpay- 

in^,  from  court ;  Tidd,  9  Lond.  ed.  806.    In  Ohio,  ment  being  the  proper  subject  of  a  plea  in  bar  of 

if  wh^a  a  witness  is  served  with  the  subpoena  he  the  action, 
demands  liis  fee,  for  a  day's  attendance,  of  the 
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the  said  farm  of  the  plaintiff,  to  gOy^return,  pass  ind  repass,  with  his  servaDbi, 
horses,  carts,  wagons  and  caniages,  to  places  of  puUic  worship,  to  mills, 
market  towns,  public  ferries  and  coart  houses,  every  year,  and  at  all  times  of  the 
year,  at  his  and  their  free  will  and  pleasure ;  yet  the  defendant,  well  knowing 
the  premises,  [but  wrongfully  and  nnjusdy  contriring  and  intending  to  injure 
the  plaintiff  in  this  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his 
said  way,]  whilst  the  plaintiff  was  so  possessed  of  his  said  farm,  with  the 
appurtenances  aforesaid,  to  wit,  on  [^c],  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  commencemnt  of  this  suit,  at  the  county 
aforesaid,  placed  and  erected,  and  caused  and  procured  to  be  placed  and  erected, 
divers  large  quantities  of  boards,  planks,  wood  and  earth,  in  and  across  the  said 
way,  and  put  and  placed,  and  caused  and  procured  to  be  put  and  placed,  diven 
other  large  quantities  of  wood,  timber  and  earth,  in  the  said  way,  and  kept  and 
continued  the  said  boards,  planks,  wood  and  earth,  so  placed  and  erected  in  and 
across  tlie  said  way  as  aforesaid,  and  also  the  said  other  wood,  timber  and  earth, 
in  the  same  way  as  aforesaid,  for  a  large  space  of  time,  to  wit,  Q^.],  and  there- 
by, during  all  the  time  aforesaid,  the  said  way  was  greatly  obstructed  and 
stopped  up,  and  the  plaintiff,  by  means  thereof,  could  not,  during  all  the  time 
aforesaid,  or  any  part  thereof,  have  or  enjoy  his  said  way  as  he  of  right  ought 
to  have  done,  and  otherwise  might  and  would  have  done;  and  hath  been, 
[and  still  is,]  by  means  of  the  premises,  deprived  of  the  use,  benefit  and 
advantage  thereof,  to  wit,  at  the  county  aforesaid. 


Windows  :    See  "  Lights.'* 


Sec.  XXVL    witnesses. 

1.  Against  a   Witness  who  had  been  served  with  a  SuhpcBna  Duces 
Tecum^  for  neglecting  to  produce  the  Papers  mentioned  in  the  Sub- 
pcena^  whereby  the  Plaintiff  was  Nonsuited,  {y) 

For  that,  whereas,  the  said  plaintiff,  before  the  committing  of  the  grievance 

hereinafter  mentioned,  to  wit,  at  the  — —  term,  in  the  year ,  of  the  Court 

of  Common  Pleas  within  and  for  the  county  of  ,  impleaded  one  E.  F.  in 

said  court  in  a  certain  plea  of  trespass  on  the  case  to  the  damage  of  the  said 
plaintiff  of  — -  dollars,  and  such  proceedings  were  thereupon  had  in  the  said 
court  in  that  plea,  that  afterwards,  to  wit,  at  the  «——  term  thereof,  a.  d.,  holden 
in  —  on  [&c.],  a  certain  issue  before  then  joined  in  the  said  plea  between 
the  said  plaintiff  and  the  said  E.  F.  in  due  manner  came  on  to  be  tried  by  a 
jury  of  the  country,  then  and  there  chosen,  tried  and  sworn  for  that  purpose,  to 

{y)  This  form  can  be  readily  modified  to  an  ordinary  case  of  neglect  on  the  part  of  a  witness 
to  attend  and  give  testimony. 
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wit,  at  [inc.]  And  wheTeas,  before  the  trial  jo{  the  said  issue,  and  also  before 
the  committing  of  the  grievances  hereinaflier  next  mentioned,  to  wit,  on  [jSic,'] 
at  []&c«39  the  said  plaintiff  prosecuted  ont  of  said  coart,  [or  say^  out  of  the 
clerk's  office  of  said  court,]  a  writ  of  subpoena,  directed  to  6.  H.,  I.  K.  and 
G.  D.,  he  the  said  C.  D.  being  the  defendant  in  this  suit,  by  which  said  writ 
the  State  of  Ohio  commanded  them  the  said  6.  H.,  L  K.  and  C.  D.  that  [here 
recUe  tJ$e  writ  in  ierms^]  which  said  writ  the  said  plaintiff  afterwards,  and 
before  the  conmiitting  tlie  grievance  hereinafter  mentioned,  to  wit,  on  [^.]], 
caused  to  be  made  known  and  shown  to  tlie  said  defendant,  and  then  and  there 
eansed  a  copy  to  be  left  with  the  said  defendant,  [or  state  the  delivery  of  the 
writ  to  the  sheriff  as  ante^  449,  and  the  personal  service  according  to  the 
return^  (z)  and  then  and  there  paid  to  the  said  defendant  a  certain  sum  of  money, 
to  wit,  the  sum  of  ,  his  fees  in  and  about  his  attendance  as  a  witness, 

according  to  the  tenor  of  the  said  writ  of  subpcma.]  And  although  the  said 
defendant,  in  part  obedience  of  the  said  writ  of  subpoena,  did  ai^rwards,  to 
wit,  on  [dtc.]  at  [^.],  appear  as  a  witness  on  the  trial  of  the  said  issue,  and 
although  the  said  defendant  could  and  might,  in  obedience  to  the  said  writ  of 
subpoena,  have  produced  and  shown  fortli  at  the  time  and  place  aforesaid,  on 
the  said  trial  of  the  said  issue,  [the  said  warranty  and]  the  said  writings  so  men- 
tioned and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  and  thereby  so 
required  to  be  produced  and  shown  forth  as  aforesaid,  and  although  the  produc- 
tion and  showing  forth  of  the  said  writings  were  material  evidence  for  the  said 
plaintiff  on  the  said  trial,  and  would  have  enabled  him  the  said  plaintiff  to  have 
obtained  a  verdict  on  the  said  issue  against  the  said  £.  F.,  to  wit,  at  [&.C.] 
aforesaid,  whereof  the  said  defendant  there  had  notice;  yet  the  said  defendant, 
not  regarding  his  duty  in  that  behalf,  but  contrivmg,  and  wrongfully  and  unjustly 
intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the  benefit  of  the  same 
evidence  on  the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  obtain- 
ing a  verdict  against  the  said  E.  F.  thereon,  and  to  put  him  to  great  charges 
and  expenses  of  his  moneys,  did  not  nor  would,  at  the  time  and  place  aforesaid, 
on  the  said  trial  of  the  said  issue,  produce  and  show  forth  the  said  writings^  so 
mentioned  and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  although  he 
the  defendant  was  then  and  there  solemnly  called  upon  for  that  purpose,  and 


(«)  Tbe  Engliflfa  forms  aver  a  tender  of  a  rea-  officer,  or  omitUng^  to  demand  it  of  the  officer,  de- 

sooable  fee  to  the  witness.    This  seems  neces-  mands  it  aAerwards,  and  before  the.  trial,  from 

sary  there  under  the  construction  of  the  statute  of  the  party  at  whose  instance  he  is  subpcenaed,  he 

5  Eliz.  c.  9,  sec.  12,  (recited  3  Chit.  Gcnl.  Prac.  he  is  not  bound  to  obey  the  subpcena  unless  the 

827,  828,)  which  provides  that  an  attachment  shall  fee  is  paid.    But  if  he  omits  to  make  such  demand 

issue  only  In  eases  where  such  tender  is  made;  he  is  bound  to  obey  the  subpotna.    It  would  not 

and  hence  a  witness  is  not,  in  England,  bound  to  therefore  seem  necessary,  in  this  State,  to  aver 

obey  a  subpcena  unless  a  reasonable  fee  is  ten-  a  tender  or  payment  of  llie  fee  in  the  above  de- 

dered  to  him,  not  only  for  attending,  but  return-  claration ;    the  fact  of  its  demand  and  nonpay- 

ing,  from  court ;  Tidd,  9  Lend.  ed.  806.    In  Ohio,  ment  being  the  proper  subject  of  a  plea  in  bar  of 

if  wh«>n  a  witness  is  served  with  the  subpoena  he  the  action, 
demands  his  fee,  for  a  day*s  attendance,  of  the 
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the  said  fann  of  the  plaintiff,  to  gOy^return,  pass  And  repass,  with  his  servants, 
horses,  carts,  wagons  and  caniages,  to  places  of  public  worship,  to  miUs, 
market  towns,  public  ferries  and  court  houses,  every  year,  and  at  all  times  of  the 
year,  at  his  and  their  free  will  and  pleasure ;  yet  th6  defendant,  well  knowing 
the  premises,  [but  wrongfully  and  unjustly  contriving  and  intending  to  injure 
the  plaintiff  in  this  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his 
said  way,]  whilst  the  plaintiff  was  so  possessed  of  his  said  farm,  with  the 
appurtenances  aforesaid,  to  wit,  on  [^c],  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  commencemnt  of  this  suit,  at  the  county 
aforesaid,  placed  and  erected,  and  caused  and  procured  to  be  placed  and  erected, 
divers  large  quantities  of  boards,  planks,  wood  and  earth,  in  and  across  the  said 
way,  and  put  and  placed,  and  caused  and  procured  to  be  put  and  placed,  divers 
other  large  quantities  of  wood,  timber  and  earth,  in  the  said  way,  and  kept  and 
continued  the  said  boards,  planks,  wood  and  earth,  so  placed  and  erected  in  and 
across  tlie  said  way  as  aforesaid,  and  also  the  said  other  wood,  timber  and  earth, 
in  the  same  way  as  aforesaid,  for  a  large  space  of  time,  to  wit,  Q^.]*  and  there- 
by, during  all  the  time  aforesaid,  the  said  way  was  greatly  obstructed  and 
stopped  up,  and  the  plaintiff,  by  means  thereof,  could  not,  during  all  the  time 
aforesaid,  or  any  part  thereof,  have  or  enjoy  his  said  way  as  he  of  right  ought 
to  have  done,  and  otherwise  might  and  would  have  done;  and  hath  been, 
[and  still  is,]  by  means  of  the  premises,  deprived  of  the  use,  benefit  and 
advantage  thereof,  to  wit,  at  the  county  aforesaid. 


Windows  :    See  "  Li^ls.'* 

Sec.  XXVI.    wrrNEssEs. 

1.  Against  a   Witness  who  had  been  served  with  a  Suhpmna  Duces 
Tecumy  for  neglecling  to  produce  the  Papers  mentioned  in  the  Sub- 
pasna^  whereby  the  Plaintiff^  was  Nonsuited,  (y) 

For  that,  whereas,  the  said  plaintiff,  before  the  committing  of  the  grievance 

hereinafter  mentioned,  to  wit,  at  the  — —  term,  in  the  year ,  of  the  Court 

of  Common  Pleas  within  and  for  the  county  of  ,  impleaded  one  E.  F.  in 

said  court  in  a  certain  plea  of  trespass  on  the  case  to  the  damage  of  the  said 
plaintiff  of  —  dollars,  and  such  proceedings  were  thereupon  had  in  the  said 
court  in  that  plea,  that  afterwards,  to  wit,  at  the  «——  term  thereof,  a.  d.,  holden 
in  »— ->  on  [^c],  a  certain  issue  before  then  joined  in  the  said  plea  between 
the  said  plaintiff  and  the  said  E.  F.  in  due  manner  came  on  to  be  tried  by  a 
jury  of  the  country,  then  and  there  chosen,  tried  and  sworn  for  that  purpose,  to 

(r/)  This  form  can  be  reodiJy  modified  to  an  ordinary  case  of  neglect  on  the  part  of  a  witness 
to  attend  and  give  testimony. 
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wit,  at  [&c.]  And  wheieast  before  the  trial  of  the  said  issney  and  also  before 
the  Gommitting  of  the  grievances  hereinafter  next  mentioned,  to  wit,  on  {jSic."] 
at  [&c.],  the  said  plaintiff  prosecuted  out  of  said  court,  [or  say^  out  of  the 
clerk*s  office  of  said  court,]  a  writ  of  subpo&na,  directed  to  6.  H.,  I.  K.  and 
C.  D*,  he  the  said  C.  D.  being  the  defendant  in  this  suit,  by  which  said  writ 
the  State  of  Ohio  commanded  them  the  said  G.  H.,  L  K.  and  C.  D.  that  [here 
reciie  tlte  writ  in  terms^]  which  said  writ  the  said  plaintiff  afterwards,  and 
before  the  committing  tlie  grievance  hereinafter  mentioned,  to  wit,  on  [^c.^y 
caused  to  be  made  known  and  shown  to  tlie  said  defendant,  and  then  and  there 
caused  a  copy  to  be  left  with  the  said  defendant,  [or  state  the  delivery  of  the 
writ  to  the  sheriff  as  ante^  449,  and  the  personal  service  according  to  the 
return^  {z)  and  then  and  there  paid  to  the  said  defendant  a  certain  sum  of  money, 
to  wit,  the  sum  of  ,  his  fees  in  and  about  his  attendance  as  a  witness, 

according  to  the  tenor  of  the  said  writ  of  subpoona.]  And  although  the  said 
cleiendant,  in  part  obedience  oi  the  said  writ  of  subpoena,  did  afterwards,  to 
wit,  on  [&^»2  ^^  C^O*  Appci'  ^  ^  witness  on  the  trial  of  the  said  issue,  and 
although  the  said  defendant  could  and  might,  in  obedience  to  the  said  writ  of 
subpcena,  have  produced  and  shown  forth  at  the  time  and  place  aforesaid,  on 
the  said  trial  of  the  said  issue,  [the  said  warranty  and]  the  said  writings  so  men- 
tioned and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  and  thereby  so 
required  to  be  produced  and  shown  forth  as  aforesaid,  and  although  the  produc- 
tion and  showing  forth  of  the  said  writings  were  material  evidence  for  the  said 
plaintiff  on  the  said  trial,  and  would  have  enabled  him  the  said  plaintiff  to  have 
obtained  a  verdict  on  the  said  issue  against  the  said  E.  F.,  to  wit,  at  [&c.] 
aforesaid,  whereof  the  said  defendant  there  had  notice;  yet  the  said  defendant, 
not  regarding  his  duty  in  that  behalf,  but  contriving,  and  wrongfully  and  unjustly 
intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the  benefit  of  the  same 
evidence  on  the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  obtain- 
ing a  verdict  against  the  said  E.  F.  thereon,  and  to  put  him  to  great  charges 
and  expenses  of  his  moneys,  did  not  nor  would,  at  the  time  and  place  aforesaid, 
on  the  said  trial  of  tlie  said  issue,  produce  and  show  forth  the  said  writings^  so 
mentioned  and  referred  to  in  the  said  writ  of  subpoona  as  aforesaid,  although  he 
the  defendant  was  then  and  there  solemnly  called  upon  for  that  purpose,  and 


(«)  The  English  forms  Bver  a  tender  of  a  rea-  officer,  or  omitting  to  demand  it  of  the  officer,  de- 

sonabie  fee  to  the  witness.    This  seems  neoes-  mands  it  afterwaids,  and  before  the.  trial,  from 

sary  there  under  the  construction  of  the  statute  of  the  party  at  whose  instance  lie  is  subpoenaed,  he 

6  Eliz.  c.  9,  sec.  12,  (recited  3  Chit.  Genl.  Prae.  he  is  not  bound  to  obey  the  subpoena  unless  the 

827, 828,)  which  provides  that  an  attachment  shall  fee  is  paid.    But  if  he  omits  to  make  such  demand 

issue  only  in  cases  where  such  tender  is  made  5  he  is  bound  to  obey  the  subpoena.    It  would  not 

and  hence  a  witness  is  not,  in  England,  bound  to  therefore  seem  necessary,  in  this  State^  to  aver 

obey  a  subpoena  unless  a  reasonable  fee  is  ten-  a  tender  or  payment  of  the  fee  in  the  above  de- 

dered  to  him,  not  only  for  attending,  but  return-  claration ;    the  fact  of  its  demand  and  nonpay- 

ing,  from  court ;  Ttdd,  9  Lend.  ed.  806.    In  Ohio,  ment  being  the  proper  subject  of  a  plea  in  bar  of 

if  wb«*n  a  witness  is  served  with  the  subpoena  be  the  actim. 
demands  his  fee,  for  a  day's  attendance,  of  the 
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had  no  lawful  nor  reasonable  excuse  or  impediment  to  the  contrary,  but  then 
and  there  wholly  neglected  and  refused  so  to  do,  and  by  reason  thereof,  he  the 
plaintiff  was  then  and  there  forced  and  obliged  to  become  nonsuited  in  the  said 
action.     And  such  proceedings  were  thereupon  had,  that  afterwards,  to  wit,  at 

the term  [&c.3»  it  was  adjudged  in  and  by  the  said  court  tliat  the  said 

£.  F.  should  recoTer  against  the  said  plaintiff dollars,  for  his  costs  and 

charges  by  him  laid  out  in  and  about  his  defence  in  thatfeehalf,  as  by  the  record 
and  proceedings  thereof  more  fully  appears ;  by  means  of  which  said  several 
premises,  he  the  plaintiff  was  not  only  forced  and  obliged  to  pay,  and  did 
necessarily  pay  the  said  E.  F.,  the  said  sum  of ——>  dollars,  so  recovered  against 
him  as  aforesaid,  but  was  also  greatly  hindered  and  delayed  in  the  recovery  of 
his  damages  in  the  plea  aforesaid ;  and  was  forced  and  obliged  to  expend,  and 
did  necessarily  expend,  divers  other  sums  of  money,  in  the  whole  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  — -~  dollars,  in  and  about  the 
prosecuting  the  said  suit,  and  was  and  is,  by  means  of  the  premises,  otherwise 
gready  injured  and  damnified,  to  wit,  at  [d>c.]  aforesaid.  [Another  couni  may 
be  added  more  general."] 


2.  For  Fraud  in  Defendant  falsely  pretending  that  he  could  and  would 
give  Material  Evidence  for  the  Plaintiff  whereby  the  Plaintiff  incur- 
red great  expense  in  Subpasnaing  him^  whereas  he  knew  nothings  and 
Plaintiff  was  Nonsuited, 

For  that,  whereas,  on  [^c],  at  []&c.3f  and  before  the  grievance  herein  next 
afler  mentioned,  the  said  plaintiff  impleaded  one  L.  M.  in  the  [state  the  couri^] 
in  a  plea  of  [state  the  plea,]  and  in  the  declaration  of  the  said  plea  had  alleged 
that  [state  the  allegation.]  And  the  said  L.  M.  had  pleaded  thereto,  that  [here 
state  the  plea,]  and  thereupon  issue  was  joined  in  due  form  of  law.  And  afler- 
wards,  to  wit,  on  [^c.},  at  [&c.]],  the  said  issue  was  duly  docketed  to  be  tried 
at  [place,]  on  [day,]  and  thereupon  it  became  material  for  the  said  plaintiff,  on 
the  trial  of  the  said  issue,  to  prove  that  [state  it,]  and  which  the  said  plaintiff 
was  fully  enabled  to  do,  by  the  evidence  of  one  C.  D.  who  resided  in  Oharieston, 
in  South  Carolina,  and  out  of  this  state,  and  for  the  taking  of  whose  testimony 
tlie  said  plaintiff  intended  to  sue  forth  a  commission  to  the  said  state  of  South 
Carolina.  Nevertheless  the  said  defendant  in  this  suit  well  knowing  the 
premises,  and  well  knowing  that  he,  the  said  defendant,  could  not  give  any 
evidence  material  or  important,  for  the  said  plaintiff,  on  tlie  trial  of  the  said  issue, 
but  contriving  [dbc],  to  wit,  on  [&c.],  at  [&C.3,  falsely,  fraudulently*  knowisgly 
and  wrongfully  assured  and  represented  to  him  the  said  plaintiff,  that  he,  the  said 
defendant,  did  know,  and  could  and  would,  on  the  said  trial,  testify  that  [here 
state  his  representation.]  And  the  said  plaintiff  then  and  there  fully  confiding 
in  such  false,  [^c.^*  representation  and  assurance,  so  made  as  aforesaid  by  the 
said  defendant,  did  then  and  there    at  the  request  of  the  said  defendant,]  cause  the 
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said  defendant  to  be  duly  subpoenaed  to  give  e't'^^ence  on  the  aforesaid  trial,  at 
Q&c.J,  on  [&c.]  And  although  the  said  trial  was  \en  and  there  had  as  afore- 
saidy  and  although  the  said  defendant  did  then  and  t*.  s  duly  attend  the  same  as 
a  witness,  and  was  then  and  there  called  and  sworn  as  such  on  behalf  of  the 
said  plaintiff,  yet  the  said  defendant  did  not  then  and  there,  and  could  not  testify 
to  the  facts,  or  any  of  thejn,  so  herein  before  represented  and  stated  by  him  to 
the  said  plaintiff,  in  manner  aforesaid.  By  means  whereof  the  said  plaintiff 
was  then  and  there  nonsuited  at  the  said  trial,  and  was  compelled  to  pay  out  and 
expend,  and  did  pay  out  and  expend,  divers  large  sums  of  money,  amounting  in 
the  whole  to  five  hundred  dollars,  as  well  for  fees  of  witnesses  as  for  attorney's 
and  counsel  fees,  and  lost  the  debt,[&c.  sttUe  particulars  of  the  /o«5,]  all  which 
the  said  plaintiff  lost  and  was  deprived  of  by  the  aforesaid  false  [<Scc*]9  repre- 
sentation and  assurance  of  the  said  defendant,  to  the  damage  of  the  said  plaintiff, 
[&c.     Other  counts  may  be  added  varying  the  etatementy  &c.] 


CHAPTER  XVII. 


DECLARATIONS  FOR  LIBEL  AND  SLANDER,  (a) 

1.  General  fonn  for  a  libel  directly  charging  an  ofience,  ^c^  and  not  requiring 

explnnation  by  a  special  averment 

2.  Second  count  for  same. 

(a)  For  law,  generally,  see  Steph.  N.  P.  2219,  ny, "  tell  my  landlord  that  he  took  a  fabe  oath  ob 

2&50;  Com.  Dig.  Bac,  and  Stark.  Ev.  title  Libel;  the  trial  f  it  would  be  necessary,  in  order  to  show 

Stark,  on  Slander.  that  the  words  were  spoken  of  the  plaintiflT,  that 

In  genera],  three  things  are  to  be  attended  to  in  he  was  the  landlord  of  the  defendant.    And  as 

framing  a  declaration  for  libel  or  slander :   Ist,  the  words  do  not  of  themselves,  according  to  the 

The  statement  of  extrinsic  facts  or  cirenmstances,  general  current  of  decisions,  import  a  ehaige  of 

by  which  the  words  become  actionable.    2dly,  perjury,  it  would  be  also  necessary,  as  in  the  form. 

The  colloquium,  or  averments  that  the  libellous  or  post.  No.  16,  to  state  that  an  action  was  pending 

slanderous  matter  relate  to  these  extrinsic  facts,  and  trial  had,  in  which  the  plaintiff  was  sworn  and 

and  to  the  plaintiff^  and  Sdly,  Connecting  aver-  examined  as  a  witness,  Slc^  and  thai  the  plaintiff 

meats  or  inuendoes,  by  which  such  parts  of  the  .when  speaking  the  words  had  intended  to  impale 

publication  or  words  as  want  explanation  are  to  the  defendant  the  crime  of  peijury.     It  is, 

pointed  or  referred  to  the  extrinsic  facts  which  therefore,  a  general  rule,  that  where  a  pablicaliaii 

have  been  previously  alleged.  or  words  in  their  nature  slanderous  do  not  of  them- 

1st.  As  to  the  statement  of  extrinsic  facts  or  selves  point  to  any  particular  individual  as  the 
circumstances.  If  the  words  themselves  are  a  person  libelled  or  slandered,  or  the  words  are 
direct  unequivocal  charge,  and,  per  se,  import  obscure  or  equivocal,  and  are  not  of  themselvet 
slanderous  or  libellous  imputations,  and  point  di-  libellous  or  slanderous,  it  is  necessary  to  aflege 
rectly  to  the  plaintiff,  as  that  "  A.  B.  has  commit-  by  way  of  inducement,  in  the  introdueiory  part  of 
ed  the  crime  of  perjury,''  no  extrinsic  facts  or  cir-  the  declaration,  such  extrinsic  facts  and  cimun- 
cumstances  need  be  averred.  So,  where  the  stances  as  that,  when  read  in  connection  with  the 
meaning  can  be  collected  from  the  defendant's  libellous  publication  or  words  q>oken,  and  with 
own  words,  no  averment  oug^t  to  be  made  as  to  the  inuendoes  connecting  the  publication,  &c., 
the  existence  of  any  circumstances  to  which  the  with  the  introductory  matter,  the  conclosion  will 
defendant  might  possibly  allude ;  since  it  is  now  be  inevitable,  in  the  mind  of  the  reader,  that  the 
selded  that  it  is  perfectly  immaterial  to  the  main-  plaintiff  is  the  person  intended  to  be  slandered, 
tenance  of  the  action,  whether  the  defendant  in-  and  that  the  words  themselves  are  slanderoai. 
vented  the  circumstances,  or  whether  they  really  The  extrinsic  facu  thus  alleged  in  the 
existed.  Therefore,  where  the  words  are  general,  lory  part  of  the  declaration,  and  pomted  to  by 
no  explanation  is  necessary  to  render  them  more  colloquium  and  inuendoes,  become  as  it  were  in- 
particular,  if  th e  words  themselves  impute  a  crime,  corporated  into  the  defendant's  publication  or  stan- 
ce.  See  Stark,  on  Sland.  Wend.  ed.  954,365.  derous  words— ^become  an  integral  part  of  the 
But,  in  genera],  libels  and  slanders  do  not  neees-  plaintiff's  case,  and  the  whole  form  one  entire 
sarily  point  to  a  particular  individual,  and  the  slanderous  charge  upon  the  face  of  the  record. 
words  tiiemselves  are  oflen  obscure  and  equivocal.  16  Wend.  9;  Saund.  242  a,  n.  (2)  (3) ;  16  Pick.  I. 
Thus,  if  the  defendant  in  conversation  about  the  With  respect  to  the  allegation  of  extrinsic  facts, 
testimony  of  the  plaintiff,  upon  a  trial  in  which  in  reference  to  which  the  words  are  actionable, 
the  plaintiff  was  examined  aa  a  witness,  shouM  care  should  be  taken  not  to  allege  too  minmely, 
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3.  For  a  libel  not  directly  accraing  the  {iiaiiitiff  of  luceny,  and  requiring  the  aid 
of  a  special  indocement 

4  For  composing  and  publishing  a  libel  not  direcdy  accusing  the  plaintiff  of  per- 
jury, and  requiring  the  aid  of  a  special  inducement 

5.  Second  count  for  publishing  same. 

6.  Averment  of  special  damage. 

7.  For  a  libel  accusing  the  plaintiff  generally  of  perjury,  in  an  answer  to  a  bill  in 

chancery. 

8.  Second  count  for  same,  for  words  spoken. 

9.  By  a  servant  against  his  msster,  for  a  written  libel  in  a  letter  to  a  pereon  who 

waa  about  to  emfdoy  him,  who  in  consequence  refused  to  take  him  into  his 
employment 

10.  For  a  libel  on  an  sttomey. 

11.  For  a  libel  on  a  railroad  company. 

12.  For  a  libel  on  the  plaintiff's  title. 

13.  For  a  libel  by  letter  intimating  plaintiff  to  be  insolyent 

14.  Skeleton  of  a  declaration  and  second  count,  for  verbal  slander  direcUy  charg- 

ing an  ofience,  and  not  lequiiing  explanation  by  inducement 


aod  not  to  aDege  more  than  is  neeessafy ;  for  in  of  eztrinsie  facts  or  eireumstances,  it  is  also  aver- 
tach  cases  an  omission  or  variance  in  the  proof  red  that  the  libelous  matter  was  pablished,  (or  the 
will  be  fatal,  unless  the  objection  to  the  proof  re-  slanderous  words  were  spoken  in  such  discourse,) 
late  to  matters  which  may  not  only  be  taken  dis-  of  and  concerning  such  extrinsic  facts  or  circum- 
Jtributi  vely,  but  which  neither  bear  essentially  upon  stances.    Titus,  in  the  case  Just  stated :  "  Tell  my 
the  libel  or  slander,  nor  afiect  its  character,  and  landlord  that  he  took,''  Slc.  }  the  colloqaittm  and 
enough  be  left  to  rendef  it  aciionabb*.    10  Eng.  averments  connected  therewith  would  be  thus : 
C.  L.  Rep.  36,  S4;  9  Eng.  C.  L.  Rep.  156;  18  Eng.  "  And  the  defendant,  heretofore,  to  wit,  on  [&c  ] 
C.  L.  Rep.  173;  3  Eng.  C.  L.  Rep.  453.    If  the  at  [Slc."],  in  a  certain  discourse  which  the  defend- 
matters  referred  to  be  material,  and  affect  the  ant  then  and  there  had  in  the  presence  and  hear- 
charge  in  such  a  manner  that  the  omission  of  It  ing  of  divers  persons,  of  and  concerning  the  plain- 
would  alter  the  character  of  the  libel,  either  m  the  tiff,  and  of  and  concerning  (he  matters  and  prem- 
d^ree  in  which  it  is  charged  to  be  injurious,  or  in  ises  aforesaid,  then  and  there,  in  the  presenc€ 
the  estimate  of  damages,  the  court  will  hold  the  and  hearing  of  those  persons,  falsely  and  mail- 
plainlifT  to  strict  proof.    Cowp.  672;  18  Eng.  C.  ciously  spoke  and  published  the  false,  malicious 
L.  Rep.  173;  3  Eng.  C.  L.  Rep.  403.    See  1  Chit  and  defamatory  words  following,  of  and  concern- 
PI.  8  Am.  ed.  401  to  403.    But  if  the  extrinsic  ing  the  plaintifT,  *  and  of  and  concerning  the  said 
facts  are  mere  surplusage,  so  that  the  words  aJ-  evidence  and  testimony  so  given  by  the  plaintilT 
leged  in  the  declaration  are  actionable,  independ-  on  the  said  trial  as  a  witness  as  aforesaid,  to  wit  :*' 
ent  of  the  extrinsic  facts  and  the  colloquium,  the  It  will  be  perceived  that  the  colloquium  always 
variance,  &c.,  seems  unessential.    3  Hill;  N.  Y.  connects,  by  its  averments,  the  plaintiff  and  the 
672;  28  Eng.  C.  L.  Rep.  161.  extrinsic  facts  and  circumstances,  with  the  libelous 
2nd.  The  colloquium  and  averments  connected  or  slanderous  words  set  forth  in  the  declaration, 
therewith  allege,  first,  that  the  defendant  held  a  3dly,  The  innuendoes.  The  office  of  the  inniien- 
discourse  and  usually  that  it 'was  concerning  the  does,  or  connecting  averments,  is  to  explain  such 
plaintiff;  and  secondly,  that  the  libelous  words  part  of  the  libel  or  slanderous  words  as  are  equiv 
were  published,  (or  the  slanderous  words  were  deal,  obscure,  or  need  explanation.    And  for  this 
spoken  in  the  same  discourse,)  of  and  concerning  purpose,  the  innuendoes,  or  connecting  averments, 
the  plaintiff;  and  if  there  be  a  previous  statement  can  only  pomt  out  or  refer  to  the  extrinsic  fhcts, 


•  ThM  w«rtt,  M  of  aad  coMardsf  Om  phlattr,*  rate  to  tlM  woi*  ipofcM  { Ite  pnrfcm  woH^ 

t^  II wiiyaawny^ttwafcwiwtitirtiltotM^^MdwwIlycf  ttetoMof  AifclntJlMiBtii|ihyaK  «M 

SaglUi  Mporth  Tbt  dbImmmi,  liowaw»of  tlie  a?0nDMt,  that  tha  worAi  w«ra  ipokiM  of  aaJ  aow*raii«  tht  ptobtif;  allhoi^  it  ba  avamd 
u  above,  tkaitbadiHogne  WM  or uai  ooiieanrii«  tha  pUiati^  naj,  tf  tha  dandar  or  libd  bia  tha  third  panoa,  and  do  Bot  ibdf  point  dlraetlf 
»  Out  phiatitf;  ba  virtad  by  a  qiaeial  ilaami  m,  ttm  toagh  tha  wofdathaiMalvei  an  athrth  with  the  waaliaMMdo^  fist  •Ba^i'CMMBiii^ 
tha  plaMdi;)ae.  I8b«mI.S«  a,».S|  8  HUi,N.T.SIS,88a$  it  Waad. ISSj  S  EaA 487} and  aaa  M  Ei«.  & L. Bap. H;  I  CaM.INi.lk. 
.O.Tj  TJahw.a3Si  ft  JohM.211,8»t  iataik.«aSlaBd.  Wairi.ad.M3;  but  it  wUlbafoodaAvTaidiet.U. 
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15.  Skeleton  of  a  form  for  slanderous  words,  not  directly  accusing  the  plaintifT  of 

an  offence,  and  requiring  the  aid  of  a  specia]  inducement,  &c. 

16.  For  accusing  the  plaintiff  of  having  sworn  falsely,  &c.,  and  containing  a 

special  inducement,  &c. 

17.  By  keeper  of  bathing  rooms,  for  words  imputing  a  propensity  to  commit  an 

unnatural  crime,  spoken  in  answer  to  a  question  put  to  the  defendant  by  a 
third  person. 

18.  For  accusing  a  school  mistress  of  fornication. 

19.  For  accusing  a  female  of  incontinence. 

90.    For  slander  of  the  plaintiff  in  his  profession. 

21.  For  slanderous  words  of  the  plaintiff  in  his  trade  or  occupation. 

22.  By  a  tradesman,  for  words  imputing  that  he  would  be  insolvent  shortly,  the 

words  not  expressly  naming  him,  and  there  being  special  damage. 

23.  Another  form  for  the  like. 

24.  For  words  actionable  only  in  respect  of  special  damage. 

25.  For  procuring  a  third  person  to  attend  at  a  public  auction  room  and  slander  the 

title  of  an  estate  that  the  plaintiff  was  about  to  selL 
26L    Form  for  slander  when  words  are  spoken  in  other  language  than  the  English. 

6ce.,  which  have  beeo  previously  alleged.    Thu4,  Cro.  Car.  420;  1  Stark,  on  Sland.  Wend.  ed. 

if  the  words  spoken  are,  **  tell  my  landlord  that  S44}  1  Saund.  24(t,  n.  4;    But  the  plaintiff  should 

be  took  a  false  oath  on  the  trial,"  the  innuendoes  also  aver  in  tlie  introductory  part  of  the  declare- 

would  be  something-  like  these :  "  tell  my  land-  tion,  as  before  obsen'cd,  that  he  was  at  the  time 

lord  (meaning  the  plaintilT)  that  he  (again  mean-  of  the  speaking  of  the  words  the  landlord  of  the 

ing  the  plaintiff)  took  a  false  oath  on  the  trial;)  defendant 

meaning  the  said   trial,    and  thereby  then  and        When  the  libelous  or  slanderous  meaning  is 

there  meaning  that  the  plaintiff,  in  his  said  test! mo-  apparent  on  the  face  of  the  libeJ,  or  from  the  words 

ny  on  the  said  trial  as  a  witness,  as  aforesaid,  themselves,  the  scandal  is  obviously  actionable, 

had  committed  wilful  and  corrupt  perjury;)  21  innuendoes  are  unnecessary ;  and  although  they 

Pick.  51;   11  Wend.  38;   1  Caine's  Rep.  347;  20  be  in  such  case  unnecessarily  introduced,  and  be 

Johns.  344;   1 1  Wend.  127,  140;  8  Wend.  573;  6  unsupported  by  prefatory  averments,  they   are 

Johns,  82;  13  Johns.  48,  80;  3  Hill,  N.  Y.  572.  harmless  and  will  not  vitiate  the  declaration,  pn>- 

The  three  parts  of  a  declaration  for  a  libel  or  vided  they  do  not  change  the  natural  import  of 

slander  have  been  here  slated,  because  it  is  so  tiie  words.    15  £ng.  C.  L.  Rep.  350;  3  HiU,  N. 

common^  in  practice,  to  crowd  into  the  innuendoes  Y.  572;  28  Eng.  C.  L.  Rep.  151. 
what  should  be  averments  in  the  introductory  part        It  is  obvious  that  very  great  care  is  required  in 

of  tlie  declaration.      The  general  rule,  which  stating  the  words  correctly ;  for  the  plaintiff  must 

should  be  ever  kept  in  mind  when  framing  declar-  prove  either  the  exact  words  laid  in  the  dcclara- 

ations  for  libel  and  slander,  is  this:  that  an  innuen-  tion,  or  other  words  spoken  in  the  same  manner, 

doe  cannot  extend  or  enlarge  the  sense  of  the  which  convey  the  same  identical  idea.    But  it  is 

words  beyond  their  own  meaning,  unless  some-  sufficient  to  prove  part  only  of  any  one  set  of 

thing  be  put  in  the  previous  part  of  the  declaration  words  alleged,  if  the  part  proved  be  itself  intelli- 

for  the  innuendo  to  explain.    It  can  in  no  case  gible  and  actionable,  and  the  remainder  be  not  a 

add  or  intro<luce  new  matter  not  previously  stated,  qualification  of  the  pan  proved,  nor  necessary  to 

It  cannot  supply  the  want  of  a  proper  colloquium,  render  the  part  proved  intelligible.    13  Eng.  C. 

nor  of  an  averment  of  the  introductory  matter.  L.  Rep.  424.   See  tn/ra,  n.  (/). 
The  innuendo  can  simply  explain  what  has  been        Among  other  reasons  why  the  words  proved 

previously  averred  in  the  introductory  part  of  the  should  convey  the  identical  idea  alleged,  is  this : 

declaration,  or  in  the  colloquium,  or  other  previ-  if  the  words  are  set  out  as  conveying  a  diflfetrnt 

ous  averments.    Thus,  for  the  words  above  men-  sense  from  those  proved,  and  the  court,  notwith- 

tioned,  **  tell  my  landlord,''  dte.,  although  the  col-  standing,  permitted  the  plaintiff  to  recover,  it  would 

loquium  stated  that  the  words  were  spoken  of  and  give  him   the  advantage  of  avoiding  a  plea  of 

concerning  the  plaintiff,  and  the  innuendo  is  also  justification  ;  for  the  defendant  must,  if  he  justi- 

in  the  usual  form, "  tell  my  landlord  (niMning  the  fies,  admit  the  words  and  meaning  of  the  words 

plaintiff,")   See :   this  would  not    be  euflScient.  as  alleged,  and  justify  them  precisely  as  allcg- 
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Libel -« General  Form. 


1.  General  Form  for  a  Libel  Directly  Charging  an  Offence^  Sfc^  and 
not  Requiring  Explanation  by  a  Special  Inducement. 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing  by 
the  defendant  of  the  several  grievances  hereinafler  mentioned,  was  a  person  of 
good  name,  credit  and  reputation,  and  deservedly  enjoyed  the  esteem  and  good 
opinion  of  divers  persons.  (6)  *  Yet  the  defendant,  well  knowing  the  prem- 
ises, but  combining,  and  wickedly  and  maliciously  intending,  to  injure  the 
plaintiff,  and  to  bring  him  into  public  scandal  and  disgrace,  (c)  heretofore,  to 
wit,  on  [Slc.']  ((f)  at  (]&c.],  falsely,  (e)  wickedly  and  maliciously  {g)  did  com- 
pose (A)  and  publish,  (t)  and  cause  to  be  composed  and  published,  of  and 
concerning  the  plaintiff,  a  certain  false,  scandalous,  malicious  and  defamatory 


ed.    Vulgar  words  and  epithets,  oot  the  gUt  of  declaration  \  hat  these  statements  are  clearly  un- 

theactioo,should,of  course, be  omitted.    Wright,  necessary;  1  Stark.  Sla.  2d  ed.  537;  1  Chit.  PI. 

It  I.  8  Am.  ed.  400.    Plaintiff  is  not  allowed  to  prove 

Proof  of  words  spoken  in  the  second  person,  general  good  chancier.  For  the  sake  of  con- 
will  not,  it  seems^  support  words  alleged  in  the  ciseness,  the  above  form  is  suggested  in  %  Chit, 
third  penoD.  4  T.  R.  217;  7  Serg.  &  Rawle,  Prec.64fi.  As  to  jpecio/ inducement,  see  Form  2. 
223;  1  Har.  hu  J.  409;  Bull.  N.  P.  6;  8  Johns.  74$  (c)  This  concise  allegation  is  sufficient,  and  ap- 
CootiB.  Cro.  Elis.  £08;  1  Binn.  996,  n. ;  4  Bibb,  pears  to  be  preferable  to  the  usual  prolix  slate- 
616.  And  proof  of  words  spoken  interrogatively,  ment  of  the  plaintiff's  happy  condition,  and  of 
will  not  support  an  allegation  of  words  spoken  defendant's  envy  and  malevolent  intentions, 
afllrmatively;  4  T.  R.  217 ;  and  words  spoken  as  (<f )  Exact  day  not  material ;  words  spoken  at 
a  nunor,  or  as  the  words  of  another,  will  not  sup-  different  times  may  be  given  in  evidence  on  one 
port  words  alleged  unqualifiedly  as  the  defend-  eoont;  Peak,  R.  22:  cit  2  Chit.  Prec.  646. 
ant's.    21  Eng.  C.  L.  Rep.  71;  18  East,  664.  (e)  The  libel  or  woids  must  be  /o&c,  and  the 

Distinct  sets  of  slanderous  words  may  be  put  declaration  always  charges  their  falsity,  but  prob- 

into  the  same  count,  8  Ohio  Rep.  274,  importing  ably  the  word  wrongfully  and  maliciously  would 

the  same  charge  and  laid  to  have  been  spoken  at  be  suflieient,  at  least  if  there  were  no  demurrer ; 

the  same  time,  though  in  fact  spoken  at  different  see  1  Saund.  242  a,  a.  2;  1  Stark.  Sla.  2d  ed. 

Umes,  Steph.  N.  P.  2677;  6  Wend.  407;  20  Wend.  433;  I  M.  db  Sel.  804. 

liN^  and  if  any  one  of  the  sets  be  sustained  by        (g-)  The  charge  must  be  malicious  in  fact  or  in 

proof,  the  plaintiff  is  entitled  to  a  verdict  on  the  law,  but  it  seems  that  any  equivalent  expressions, 

set  proved.  as,  '*  wrongfully  and  falsely,"  &e.,  pnblisbed,  Ate., 

If  some  of  the  sets  of  words  in  a  count  are  would  suffice ;  1  Saund.  242  a,  n.  2;  1  Stark.  Sla. 

actionable,  and  some  not,  the  defendant  cannot  2d  ed.  488.    The  malice  is  implied  from  the  fals- 

demur  on  that  account;  20  Wend.  190;  and  if  the  ity.    Proof  of  expresa^maliee;  2  Stark.  Ev.  7  Aau 

jury  give  damages,  generally,  tlie  court  will  give  ed.  629, 680. 

judgment  on  the  actionable  words,  treating  the       (A)  If  then  be  any  doubt  whether  the  defendant 

words  liot  actionable  as  mere  aggravation.    2  was  the  author,  omit  this ;  but  under  the  allega- 

Saund.  807,  a,  n.  ( 1).    But  in  such  case,  and  gen-  tion  in  the  text,  proof  of  publication  only  would 

erally,  the  defendant  is  entitled  to  demand,  through  sustain  the  action. 

the  court,  of  the  jury,  a  verdict  of  guilty,  and  not       (t)  See  1  Saund.  242,  a.  1;  1  Stark.  Sla.  2d  ed. 

guilty,  specifically,  upon  each  set  of  words.  868, 41 1;  1  Chit.  PI.  8  Am.  ed.  406.    Evidence  of 

(6)  An  inducement  of  the  plaintiff's  grneral  publication ;  2  Stark.  Ev.  7  Am.  ed.  619.    Al- 

good  character,  and  an  express  allegation  of  his  though   the  plea  admits    the    publication,    the 

innocence  of  the  offence  imputed  to  htm,  are  usu-  plaintiff  may  prove  the  manner  of  the  publican  -. 

ally  introduced  with  considerable  prolixiiy  in  the  tion  with  a  view  to  the  amount  of  damages. 
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libel,  conUiningf  (amongst  other  things)  (k)  the  false,  scandalous,  malicioFOB, 
defamatory  and  libelous  matters  following,  of  and  concerning  the  phintiff,  that 
in  to  say,  (/)  *<He  (meaning  the  plaintiff)  [^c,  setting  out  the  Ubdoue  matter 
in  hac  verba^  see  supray  note  {I).'] 


Second  Count  for  Same. 

And  the  defendant,  further  contrifing  and  intending  as  aforesaid,  heretofore, 
to  wit,  on  [&c.]  at  [&C.3,  falsely,  wickedly  and  maliciously  did  Qpmpose  and 
publish  a  certain  other  false,  scandalous,  malicious  and  defamatory  libel  of 
and  concerning  the  plaintiff,  and  of  and  concerning  [^c,  if  there  be  a  special 
inducement^  refer  to  the  matter  thereof  as  before^  containing  []A:c.,  as  heforeS} 
By  means  of  the  committing  of  which  said  grievances  by  the  defendant,  the 
plaintiff  hath  been  and  is  greatly  injured  in  his  said  good  name,  credit  and 
reputation,  and  brought  into  public  scandal  and  disgrace,  and  hath  been  and  is 


{k)  The  allegalion,  **  amongst  other  things/'  is  on  them,  and  present  the  i^ury  whieh  is  chaignd 
fufllcient  \  but  if  difierent  parts  of  the  libel,  not  to  have  resulted  from  them.  A  declaralaon  is  bad 
following  each  other,  be  set  out  in  the  same  count,  if  it  state  that  the  defendant  published  Itttelotta 
it  is  inaccurate  to  describe  it  as  an  entire  libel,  matters  ''  in  ntkHanct  as  follows,"  setting  out  the 
and  the  parts  should  beset  forth  tfans:  '*in  one  part  Ubel ;  5  B.  At  Al.  0OS;  or  *'  pmjmlmg'*  thai  Stc 
•f  which  said  libel  there  was  and  is  contained  the  1  Eng.  C.  L.  Rep.  34^7;  see5 Ohio  Rep.  400.  So, 
following  false,  scandalous,  malicious,  defamatory  a  declaration  for  slander,  that  defendant  folselj 
and  libelous  matters,  of  and  concerning  the  plain-  and  maliciously  ''charged  and  autrttdj  and  cecam* 
tiff,  that  is  to  say,  [fcc.  Hating  thai  pari  0/ the  ed  plaintiff  of  being  in  insolvent  ctreumslnaeee^" 
Itbel,"  amdthmMty]  and  in  another  part  of  whieh  is  bad;  ^U.  &  Sel.  110.  The  following  varinn- 
said  libel  there  was  and  is  contained  the  following  ces  have  been  holden  material  and  foial  >-^'  mis- 
false,  [Ace]  management  or  ignorance,"  instead  of ''  ignorance 

(/)  It  is  a  rule  that  in  an  action  for  defamation,  or  inattention,"  1  C.  As  M.  779 ;  3  Tyr.  844^8.  C.^ 

the  Hbd  or  verbal  dander  must  be  set  ont  tn  haee  "my  sarcastic  inend  by  leaving  out  the  rqmti- 

M7^    As  to  the  proof,  see  note  (a),  n^pnu    If  it  tion/'insteadof"my  sarcastic  frmndMflPOZ  by 

were  sufficient  to  state  merely  the  eflect  of  th^  leavbg  out,  Ite. ;  7  Eng.  C.  L.  Rep.  S58 ;  I 

words,  any  person  woald  be  at  UkertyXo  noear  as  Camp.  363.    And  if  the  matter  be  set  out  as  a 

to  the  effect  of  the  words,  wilhont  stating  any  pre-  charge  of  the  d^endaidf  whereas  the  libel  shows 

eise  words  3  and  even  if  the  witness  did  state  pre-  it  is  the  original  charge  of  another,  who  is  rcfer- 

cise  words,  the^ury  would  have  to  judge  of  their  red  to,  the  variance  is  material :  7  Eng.  C.  L. 

legal  efiect,  whereas  that  is  generally  to  be  deci-  Rep.  210.    Bat,  in  general,  a  mere  omission  of  a 

ded  by  the  court    Words  innocent  in  themselves  word  not  aflectii^  the  sense,  will  not  prcfudicc  j 

might  by  the  witness  be  perverted  from  their  true  1  Chit.  PI.  8  Am.  ed.  405.    As  to  setting  out  part 

meaning,  or  be  by  the  Jury  so  interpreted  as  to  of  a  sentence ;  19  Eog.  C.  L.  Rep.  1S9.    As  to 

make  a  defendant  clearly  liable  at  law.    It  is  not  setting  out  continuously,  sentences  which  Sn  di* 

eocpedient  to  blend  questions  of  law  and  fact  to-  vided  by  others  in  the  libel ;  see  1  Stark.  Sla.  2d 

gather }  the  most  useftil  object  of  all  sys'ems  of  ad.  380$  and  the  preceding  note  {k)»     A  li- 

pleading  is  to  separato  them;  it  ought  therefore  to  bel  or  slander  in  a  foreign  language  shoold  be 

appear  to  the  court  upon  the  face  of  the  dedarap  set  out  in  that  language ;  6  T.  R.  IG^  1  Staik. 

tion  by  the  words  or  signs  themselves,  that  they  2d  ed.  360$  1  Saund.  242  a,  n. ;  1  Chit.  PI.  8  Am. 

are  sufficient  to  support  such  innuendoes  or  aver-  406j  and  aver  the  signification  in  Rngli^,  nad 

meats  as  may  be  necessary  to  apply  to  the  sub-  that  it  was  understood  by  those  who  heard  it;  3 

ject  3  that  they  may  bear  the  interpieiation  put  Wend.  394-3  see  poet  Form,  26. 
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shunned  and  sToided  by  diyers  penons,  and  otherwise  injured,  to  wit,  at  the 
county  aforesaid,  (m)  To  the  plaintiff's  damage  of  — <—  dollars,  and  therefore 
he  brings  his  suit,  Q&c.] 


3.  For  a  Libd^  not  directly  accusing  the  Plaintiff  of  Larceny^  and 

requiring  the  aid  of  a  Special  Inducement,  (n) 

For  that,  whereas^  the  plaintiff,  before  and  at  the  time  of  the  committing  by 
the  defendant  of  the  seTeral  grievances  hereinafter  mentioned,  was  a  person  of 
good  name,  credit  and  reputation,  and  deservedly  enjoyed  the  esteem  and  good 
opinion  of  divers  persons;*  and  whereas,  before  the  committing  by  the  defend- 
ant of  the  grievances  hereinafter  mentioned,  a  certain  horse  of  the  defendant 
had  bees  and  was  feloniously  stolen,  taken  and  carried  away  by  some  person 
or  persons,  [or  staie^  that  the  defendant  **  was  possessed  of  a  horse,  and  had 
asserted  and  charged  that  his  said  horse  had  been  and  was  feloniously  stolen^ 
taken  and  canied  away,"  or  *<it  had  been  asserted  and  charged,  that  his  said 
horse  had  been  and  was  feloniously  stolen,  (o)  taken  and  carried  away  ;**  (jf)"] 
yet  the  defendant,  well  knowing  the  premises,  but  contriving,  and  wickedly  and 
maliciously  intending  to  injure  the  plaintiff,  and  to  bring  him  into  public  scan- 
dal and  disgrace,  heretofore,  to  wit,  on  [&c.]  at  [dec],  falsely,  wickedly  and 
malicrously  did  compose  and  publish,  and  cause  and  procure  to  be  published  of 
and  concerning  the  pUintiff,  and  of  and  concerning  the  said  horse,  and  the  said 
[*« supposed"]  stealing  thereof,  (9)  a  certain  false,  scandalous,  malicious  and 
defamatory  libel,  containing  [amongst  other  things]  die  false,  scandalous,  mali- 
cious, defamatory  and  libelous  matters  following,  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  the  said  horse*  and  the  said  [*< supposed"]  stealing 
thereof,  that  is  to  say,  **He  (meaning  the  plaintiff)  is  the  person  who  took  my 
(meaning  the  defendant's)  horse  (meaning  the  said  horse  herein  first  mentioned) 
from  the  field,"  thereby  meaning  that  the  plaintiff  had  feloniously  stolen,  taken 
and  carried  away  the  said  horse.    By  means,  [die,  conclude  ae  in  Form  1.] 


{m)  No  allegmiion  or  proof  of  damage  ii  fie-       {o)  Or  "  taken,''  aeeoidiof  to  tha  fact,  or  thara 

eetsary  where  the  words  are  aetionable  of  them-  will  be  a  fatal  varianees  lee  3  Eiig.  C.  L.  Rep. 

•elv-ea,  and  not  in  respect  only  of  speeial  damage,  453. 

10  Eng.  C  L.  Rep.  199}  9S  Eng.  C.  L.  Rep.  166}       (p)  As  to  this  special  inducement,  see  n^ra, 

per  TiiTDAL,  C.  J.    As  to  special  damage,  see  n.(a). 

fottf  and  Fonn  6.    The  above  general  statement       {q)  Tlie  colloqoiom,  die,  most  reier  to  all  the 

of  damage  will  not  be  sufficient  to  let  in  evidence  matters  stated  in  the  special  inducement,  which 

of  spcdo/ damage  3  29  Eng.  C.  L.  Rep.  Ij  1  Hall,  are  material  to  give  the  necessaiy  explanation, 

399;  10  Johns.  tSl.  see  airte>  n.  («). 

(n)  See  note  (a)  tupra. 
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4,  For  Composing  and  Publishing  a  Libel^  not  directly  accusing  the  Plaitu 
tiff  of  Perjury^  and  requiring  the  aid  of  a  Special  Inducement. 

^8  in  the  preceding  form  to  the  asterisk,  and  tlien  as  follows  i]  And 
whereas,  before  the  committing  of  the  several  grievances  by  the  defendant,  as 
in  the  first  and  second  (r)  counts  hereinafter  mentioned,  a  certain  action  had 
been  depending  in  the  coart  of  common  pleas,  at,  within  and  for  the  county  of 
,  wherein  one  E.  F.  was  the  plaintiff,  and  one  6.  H.  was  the  defendant, 
and  which  said  action  had  been  then  lately  tried  in  said  court,  in  and  for  the  said 
county  of  ,  and  on  such  trial  the  said  plaintifif  had  been,  and  was  examined 
on  oath,  and  had  given  his  evidence  as  a  witness  for  and  on  the  part  and  the 
behalf  of  the  said  E.  F.,  to  wit,  at  [^c.]]*  aforesaid.  Yet  the  said  defendant  well 
knowing  the  premises,  but  contriving,  and  wickedly  and  maliciously  intending 
to  injure  the  said  plaintiff,  and  to  bring  him  into  public  scandal  and  disgrace, 
and  to  cause  it  to  be  suspected  and  believed,  that  he,  the  said  plaintiff,  had  been 
and  was  guilty  of  perjury,  and  to  subject  him  to  the  pains  and  penalties  by  the 
law  made  and  provided  against  persons  guilty  thereof,  heretofore  to  wit,  on 
([&c.3i  at  [&c.],  aforesaid,  *falsely,  and  maliciously  did  compose  (s)  and  publish, 
(fj  and  cause  and  procure  to  be  published,  of  and  concerning  the  said  plaintiff, 
and  of  and  concerning  the  said  action  which  had  been  so  depending  as  afore- 
said, and  of  and  concerning  the  evidence  by  him,  the  said  plaintiff  given  on  the 
said  trial,  as  such  witness  as  aforesaid,  a  certain  false,  scandalous,  malicious  and 
defamatory  libel,  containing,  amongst  other  things,  the  false,  scandalous,  mali- 
cious, defamatory  and  libelous  matter  following,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  action,  and  of  and  concerning  the  evi- 
dence by  him,  the  said  plaintiff,  given  on  the  said  trial,  as  such  witness  as  afore 
said,  (that  is  to  say,)  he  (meaning  the  said  plaintiff)  was  forsworn  on  the  trial, 
(meaning  the  said  trial,  and  thereby  then  and  there  meaning,  that  he,  the  said 
plaintiff,  in  giving  his  evidence  as  such  witness,  on  the  said  trial  as  aforesaid, 
bad  committed  wilful  and  corrupt  perjury.) 


(r)  When  any  of  the  counts  either  for  a  libel  or  tit.  Action  for  Defamation,  G.  4;  Bae.  Ab.  lit 
for  verbal  slander,  are  for  matter  libelous,  with-  Libel,  B.  2 ;  but  the  word,  **  piMithedf**  is  not  ab- 
out inducement  or  reference  to  an  extrinsic  mat-  soluleiy  necessary,  and  the  wordi, "  prinied  and 
ter;  the  above  inducement  should  be  qualified  cawed  to  be  printed/' have  been  ha\dcnsuBcieatj 
and  confined  merely  to  those  counU  which  require  S  Bla.  Rep.  1087 ;  1  Samid.  S4S,  n.  ( 1 ),  132,  n.  {t) 
an  inducement  and  (3) ;  Com.  Dig,  tit.  Action  for  Defamation, 

{$)  It  is  usual,  when  there  is  any  evidence  of  G.  4. 

that  fact,  to  state,  in  one  count,  that  the  defendant  The  proprietor  of  a  paper  is  responsible  for  a 

composed  the  libel ;  as  to  the  evidence  of  which,  libel  published  in  his  absence  or  widiout  his  knowl- 

see  Bac.  Ab.  tit.  Libel,  B.  I.  edge;  7  Johns.  260;  4  Wend.  136;  or  when  it  is 

(r)  The  declaration  must  show  a  poUication ;  2  accompanied  with  the  name  of  th«  author;  10 

Bla.  Rep.  1007;  1  Saond.  242,  n.  (i);  Com.  Dig.  Johns.  4^. 
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5.  Second  Count  for  Ptcblishing  Same. 

And  the  plaintiff  farther  saith,  that  the  said  defendant  farther  contriving  and 
intending  as  aforesaid,  heretofore,  to  wit,  on  [&c.],  aforesaid,  at  {[^c],  afore- 
said, falsely,  wickedly  and  maliciously,  did  publish  a  certain  otlier  false,  scan- 
dalous, malicious  and  defamatory  libel,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  the  said  action,  which  had  been  so  depending  as  aforesaid,  and 
of  and  concerning  the  evidence  by  him,  the  said  plaintiff,  given  bn  the  said  trial, 
as  such  witness  as  aforesaid,  containing,  amongst  other  things,  the  false,  scanda- 
lous, malicious,  defamatory  and  libelous  matter  following,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  said  action,  and  of  and  concerning  the  evi- 
dence given  by  him  the  said  plaintiff  on  the  said  trial,  as  such  witness  as  afore- 
said, that  is  to  say,  [vary  the  statement  of  the  words  and  innuendoes^  as  majf 
he  advisable^  under  the  particular  circumstances  of  each  case.  -By  means 
of,  &c.,  concluding  as  in  preceding  form^  No.  1.  Jf  special  damage^  add 
next  form. 


6.  Averment  of  Special  Damage. 

And  also,  by  reason  thereof,  one  E.  F.,  who  before,  and  at  the  time  of  the~ 
committing  of  the  said  grievances,  was  about  to  retain  and  employ,  and  would 
otherwise  have  retained  and  employed  tlie  plaintiff,  as  his  servant,  for  certain 
wages  and  reward  to  be  therefore  paid  to  him,  the  said  plaintiff,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  [^.],  aforesaid,  wholly  refused  to  retain 
and  employ  the  said  plaintiff  in  the  service  and  employ  of  him  the  said  E.  F., 
and  the  plaintiff  hath  from  thence  hitherto  remained  and  continued,  and  still  is 
wholly  out  of  employ ;  and  the  plaintiff  hath  been  and  is,  by  means  of  the 
premises,  otherwise  greatly  injured,  to  wit,  at  [&c«3»  aforesaid.  To  the 
damage,  Q&c.^ 


7.  For  a  Libel^  accusing  the  Plaintiff  generally  of  Perjury^  in  an  Answer 

to  a  Bill  in  Chancery. 

As  in  the  preceding  form^  No.  3,  to  the  asterisk,,  and  then  as  follows :] 
And  whereas,  also,  before  the  committing  of  the  grievances  hereinaAer  men- 
tioned, he,  the  defendant,  had  exhibited  his  certain  bill  of  complaint  against  the 
plaintiff  upon  the  chancery  side  of  the  court  of  common  pleas,  within  and  for 
the  county  of  ,  and  the  plaintiff  afterwards,  and  before  the  committing  of 
the  said  several  grievances  hereinafter  mentioned,  had  put  in  and  filed  the 
answer  of  him,  the  said  plaintiff,  to  the  bill  of  complaint  of  the  said  defendant  in 
the  said  court,  and  had  been  in  due  manner  sworn,  touching  and  concerning  the 
truth  of  the  several  matters  and  things  in  such  answer  contained,  to  wit,  at 
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Libel  —  by  Serrant. 


[&c.]9  aforesaid  ;  yet  the  said  defendant  well  knowing  the  premises,  but  contri- 
ving, and  wickedly  and  maliciously  intending  to  injure  tlie  plaintiff,  and  to  bring 
him  into  public  scandal  and  disgrace,  and  to  subject  him  to  the  pains  and  penal- 
ties  by  law  made  and  provided  against  persons  guilty  of  peijaiy,  heretofiMS,  to 
wit,  on  £&c.],  at  [&c.],  aforesaid,  did  publish,  and  cause  and  procure  to  be 
published,  of  and  concerning  the  plaindff  and  his  said  answer,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  containing,  amongst  odirr  things, 
the  false,  scandalous,  malicious  and  defamatory  words  of  and  concenung  the 
plaintiff,  and  his  said  answer,  following,  that  is  to  say ;  [here  etate  the  Hbekne 
matter^  tcith  proper  inntiendoeSf  and  ifdieiinct  parte  of  the  wrUmg  were  SbeU 
ou«,  after  etating  the  firet  parU  «ayO  and  in  a  certain  other  part  <tf  the  said 
libel,  the  following  false,  scandalous,  malicious  and  defamatoiy  words,  of  and 
concerning  the  plaintiff  and  his  said  answer,  that  is  to  say,"  \J^,  If  a  second 
cotmt  ia  not  added^  conclude^  by  means  whereof,  [&c«  ae  inform  !•] 


8.  Second  Count  for  Same^for  Words  Spoken. 

And  afterwards,  to  wit,' on  [^^c.^,  aforesaid,  at  [&c.],  aforesaid,  in  a  discourse 
which  the  defendant  then  and  there  had,  in  the  presence  and  hearing  of  divers  per- 
sons, he  the  said  defendant  further  contriving  and  intending  as  aforesaid,  then  and 
there  in  the  presence  and  hearing  of  the  said  last  mentioned  persons,  falsely  and 
maliciously  spoke  and  published,  of  and  concerning  the  plaintiff  and  his  said  an- 
swerrthese  other  false,  scandalous  and  malicious  and  defamatory  words  following, 
that  is  to  say,  I,  (meaning  himself,  the  said  defendant,)  shall  convict  him,  (mean- 
ing the  plaintiff,)  for  that  he  (again  meaning  the  plaintiff)  has  perjured  himself 
(again  meaning  the  plaintiff)  in  the  answer  (meaning  the  said  answer  of  the 
plaintiff.)  By  means  of  which  said  premises,  the  plaintiff  hath  been,  and  is 
greatly  injured  in  his  aforesaid  good  name,  reputation  and  credit,  and  brought  into 
public  scandal  and  disgrace,  and  hath  been  and  is  shunned  and  avoided,  by  divers 
persons,  and  otherwise  injured ;  to  the  plaintiff's  damage  of  ■         dollars,  [kc. 


9.  By  a  Servant  against  his  Master^  for  a  written  Libel  m  a  Letter  to 
a  Person  who  was  about  to  employ  Aim,  who  in  consequence  refused 
to  take  him  into  his  employment. 

For  that,  whereas,  the  said  plaintiff,  before  the  committing  of  the  grievances 
by  the  said  defendant  as  hereinafler  mentioned,  had  been  and  was  accnstomed 
to  employ  himself  as  a  servant,  and  gain  his  living  by  that  employment,  and 
had  been  retained  and  employed  by,  and  in  the  service  of,  the  said  defendant, 
as  his  ([coachman39  and  in  that  capacity  had  behaved  and  conducted  himself 


r 
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with  [good  temper,  activity  and  civility  (r),]  and  never  was,  or,  until  the  time 
of  the  committing  such  grievances,  was  suspected  to  have  been,  or  to  be,  [bad 
tempered,  lazy,  or  impertinent  (r),]  to  wit,  at  [dec,  venue]*  By  means  of 
which  said  several  premises,  the  said  plaintiff,  before  the  committing  of  such 
grievances  by  the  said  defendant,  had  not  only  deservedly  gained  the  good 
opinion  of  all  his  neighbors,  and  divers  citizens,  but  had  also  supported  himself, 
and  would  thereafter  have  supported  himself,  by  his  honest,  faithful,  diligent 
and  attentive  exertions  in  the  service  of  his  .employers,  had  not  such  grievances 
been  committed  as  hereinafter  mentioned,  to  wit,  at  [&c.,  venue f"}  aforesaid. 
And  whereas,  also,  the  said  plaintiff,  before  and  at  the  time  of  the  committing 
of  such  grievances,  had  quitted  and  left  the  service  of  the  said  defendant,  and 
had  been  recommended  to,  and  was  likely  to  be  retained  and  employed  by,  and 
in  the  service  of,  one  E.  F.  as  a  [coachman]  and  servant,  for  certain  wages,  to 
be  therefore  paid  to  the  said  plaintiff,  to  wit,  at  [&c.,  venue"].  Yet  the  said 
defendant,  well  knowing  the  premises,  but  contriving  and  maliciously  intending 
to  injure  the  said  plaintiff  in  his  said  character,  and  to  bring  him  into  public 
scandal,  infamy  and  disgrace  with  and  amongst  all  his  neighbors,  and  other  cit- 
izens, and  particulariy  with  the  said  £.  F.  and  to  cause  it  to  be  suspected  and 
believed  that  the  said  plaintiff  was  not  iit  to  be  employed  as  a  servant,  and  that 
he  was  [bad  tempered  and  a  lazy  and  impertineut  fellow,]  and  thereby  to  pie- 
vent  the  said  E.  F.  from  retaining  and  employing  the  said  plaintiff  in  his  service, 
as  he  otherwise  might  and  would  have  done,  and  to  harrass,  oppress,  impover- 
ish and  wholly  ruin  the  said  plaintiff,  and  to  deprive  him  of  the  means  of  sup- 
porting himself  by  honest  and  industrious  employment,  heretofore,  to  wit,  on 
[&c.]  at  [^.,  venue,]  aforesaid,  wrongfully  and  unjustly  did  compose  and 
publish  a  certain  false,  scandalous,  malicious  and  defamatory  libel  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  him  in  his  said  employment, 
and  as  such  servant,  containing  therein  the  false,  scandalous,  malicious  and 
defamatory  and  libelous  matter,  following,  of  and  concerning  the  said  plaintiff, 
and  of  and  concerning  him  in  his  said  employment,  as  such  servant  as  aforesaid, 
that  is  to  say,  [fiere  set  out  the  libel  with  proper  innuendoes^  which  in  the  case 
from  which  this  form  was  draum^  was  as  follows:  he  (meaning  the  said 
plaintiff)  is  a  bad  tempered,  lazy,  impertinent  fellow.]  [Add  otiier  counts  as 
the  ease  may  suggest  ^  emd  a  count  stating  the  libel  to  be  of  and  concerning  the 
plaintiff,  unthout  reference  to  his  character  of  servant.]  By  means  of  the  com- 
mitting  of  which  said  grievances  the  said  plaintiff  hath  been,  and  is  greatly  injured 
in  his  said  good  character,  and  brought  into  public  scandal,  infamy  and  disgrace, 
with  and  amongst  all  his  neighbors,  and  other  citizens  to  whom  he  was  in  any 
wise  known,  insomuch  that  divers  of  those  neighbors  and  citizens,  and  in  par- 
ticular the  said  E.  F.  to  whom  the  [good  temper,  fidelity,  activity  and  civility  (s)] 
of  tlie  said  plaintiff,  in  the  capacity  of  a  servant,  and  otherwise,  were  unknown. 


(r)  Tbe«e  words  must  depend  on  the  terms  used       {$)  Tbeee  averaienu  mutt  depend  on  the  words 
in  Uie  libel.  used  in  llie  KM. 
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have,  on  occasion  of  the  committing  of  the  said  grievaiuses,  iiom  dience  hitbato 
suspected  and  believed^  and  the  said  £•  F«  still  doth  suspect  and  believe  the 
said  plaintiff  to  have  been  and  to  be  a  [[bad  temperedt  lasy  and  impertioeat 
person,  (/)]  and  unfit  to  be  retained  or  employed  in  the  capaoiiy  of  a  servaoi. 
And  also  by  reason  thereof,  the  said  £.  F.,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  [&c.,  venuei]  aforesaid,  refused  and  dedinad  to  retain  and 
employ  the  said  plaintiff  in  his  service  as  a  [coachman^  or  otherwise,  as  he 
otherwise  might  and  would  have  done;  and  by  reason  thereof,  he  the  said 
plaintiff  hath  not  only  lost  and  been  deprived  of  the  support,  wagee  and  emol- 
uments which  might  and  would  otherwise  have  arisen  and  accrued  tohimyfrom 
and  by  reason  of  his  being  so  retained  and  employed  as  last  aforesaid,  but  hath 
from  tlience  hitherto  remained  and  continued,  and  still  is,  out  of  empiay,  and 
deprived  of  the  opportunity  of  supporting  himself  by  honest  and  iaduatrious 
means,  and  hath  been  and  is,  by  means  of  the  said  several  premises,  otherwise 
greatly  injured  and  damnified,  to  wit,  at  [&c«,  venuCf}  aforesaid.  To  the  dan- 
age  of  the  said  plaintiff  of  — —  dollars,  and  therefore  he  brings  his  suit,  {jbcJ] 


10.  For  a  Libel  on  an  Attorney.  {tC) 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  grievances  by  the  defendant  as  hereinafter  mentioned,  was  a  person  of 
good  name,  credit  and  reputation,  and  deservedly  enjoyed  the  esteem  and  good 
opinion  of  divers  persons ;  and  whereas  the  plaintiff,  before  and  at  the  time  {v) 
of  the  committing  of  the  said  grievances  by  the  defendant,  was  an  attorney, 
and  carried  on  business  as  an  attoniey  {w)  with  great  fairness,  honor  and  respect- 
ability, {x)  and  thereby  made  divers  great  gains  and  profits,  and  shortly  before 
the  Ume  of  the  committing  of  the  grievances  by  the  defendant  hereinafter  men- 
tioned, the  plaintiff  had  been  retained  and  employed  as  such  attorney  by  one 


{t)  These  averments  must  depend  on  the  words  tpeakar  conneeied  the  impatation  with  the  profes- 

used  in  the  libel.  sional  conduct.    See  other  cases  as  to  libels  on 

(tt)  A  written  or  verbal  imputation  on  a  profes-  medieal  men  j  23  Eng.  C.  L.  Rep.  298. 

sional  man,  falsely  impeaching  bis  aeqirirenients  It  is  essential  to  have  a  special  indaeeoMiit  of 

or  professional  skill,  or  his  honesty  or  fidelity,  plamtiirs  pfofession*  and  a  coUoqniam,  aad  state- 

&e.,  in  his  profession,  is  actionable  without  proof  ment  that  the  matter  was  published  of  and  con- 

of  special  damage ;  Com.  Dig.  Steph.  N.  P.  and  ceming  plaintiiT"  in  such  profession,''  &.c.    What 

Bac.  Ab.  Slander ;  Selw.  N.  P.  Sbmder,  II,  8 ;  1  matter  is  actionable  as  a  libel  or  slander  of  an 

Ohio  Kep.  83.    In  Ayre  v.  Craven,  29  Eng.  C.  attoraey,  sea  3  Wils.  6^  2  Esp.  R.  614$  10  £sg. 

X«.  Rep.  1,  a  declaration  for  siofMler, imputing  odu/-  C.  L.  Rep.  25;  Steph.  N.  P.  2668. 

iery  to  the  plaintifi*,  a  phyucian,  charged  that  the  (o)  1  Cliit.  PI.  8  Am.  ed.  401,  note  («) 

words  were  spoken  of  him  ''  in  his  profession."  (w)  This  general  allegation  is  sufficient,  without 

And  aAer  verdict  for  plamtiff  the  Judgment  was  showing  admission,  &c.    As  to  evidence,  see  2 

arrested,  because  such  words  merely  laid  to  be  Stark.  Ev.  7  Am.  ed.  106,626. 

spoken  of  a  physician  are  not  actionable  without  {x)  The  plaintiflTs  general  professional  charae- 

special  damage  \  and  if  they  were  so  spoken  as  ter  cannot  be  put  in  issue  by  traverse  of  this  alle- 

to  convey  an  impatation  npQo  his  eondact  in  his  gation. 
profession,  the  declaration  ought  to  show  how  the 
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P.  H.,  to  commence  and  prosecute  a  certain  action  against  the  defendant,  and 
had,  by  virtue  of  and  under  such  retainer,  commenced  such  action  against  the 
defendant:  and  whereas  the  word  pettifogger  means,  and  was  and  is  intended 
by  the  defendant  to  mean  an  attorney  guilty  of  low  and  dishonorable,  and  dis- 
graoeful  practice  as  such  attorney.  Yet  the  defendant,  well  knowing  the 
premises,  but  ccmtriving,  and  maliciously  and  wickedly  intending  to  injure  the 
plaintiff  in  his  good  name,  fame  and  credit,  and  to  bring  him  into  public  scandal, 
infamy  and  disgrace,  and  to  hold  him  up  to  public  contumely,  scorn  and  ridi- 
cule, and  to  cause  it  to  be  suspected  and  believed  by  his  neighbors  and  citizens, 
that  he,  the  plaintiff,  was  a  person  of  bad  character,  and  carried  on  his  said 
business  disreputably,  and  had  knowingly  commenced  the  said  action  upon 
ineufficient  ground  and  without  adequate  cause,  and  that  he  had  undertaken  to 
conduct  the  same  as  such  attorney,  as  aforesaid,  from  unworthy  and  improper 
motives,  and  not  in  the  regular  and  usual  way  of  his  business  as  such  attorney, 
and  to  vex,  harrass,  oppress  and  impoverish,  and  wholly  ruin  the  plaintiff, 
heretofore,  to  wit,  on  [Ac]  at  [&c.],  falsely,  wickedly  and  maliciously  did 
compose  and  publish,  and  cause  and.  procure  to  be  composed  and  published,  of 
and  coBceming  the  plaintiff,  and  of  and  conoeming  his  conduot  as  such  attor- 
ney, respecting  the  said  action,  a  certain  fiedse,  scandalous,  maliciooe  and  defam- 
atory libel,  containing  the  false,  scandalous,  malicious  and  defamatory  matter 
following,  of  and  concerning  the  plaintiff  and  his  conduct  in  the  pmnises,  that 
is  to  say,  [^.3,  meaning  and  intending  thereby  that  the  plaintiff  had  oom* 
menced  the  said  action  in  manner  aforesaid,  and  had  knowingly  undertaken  the 
same  from  unworthy  and  improper  motives,  and  not  in  the  regular  and  usual 
way  of  his  business  as  such  attorney,  and  that  he  oarried  on  his  said  business 
as  an  attorney  in  a  low  and  pettifogging  manner.  By  means  of  the  com- 
mitting of  which  said  grievances  by  the  defendant  as  aforesaid,  the  plaintiff 
hath  been  and  is  greatly  injured  in  his  said  good  name,  fame  and  credit  as  such 
attorney,  and  otherwise,  and  brought  into  public  scandal,  infamy,  disgrace, 
contempt  and  ridicule,  and  by  reason  of  the  committing  of  the  said  grievances 
by  the  defendant  as  aforesaid,  divers  persons  have  from  tlience  wholly  refused, 
and  still  do  refuse,  to  have  any  transaction,  acquaintance  or  discourse  with  the 
plaintiff,  as  they  were  before  used  and  accustomed  to  have,  and  otherwise  would 
have  had ;  and  the  plaintiff  hath  been  and  is,  by  means  of  the  premises,  greatly 
injured  in  his  said  profession  and  business,  and  otherwise,  to  wit,  at  the  county 
aforesaid. 
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1 1.  For  a  Libel  on  a  Railroad  Company,  (y) 

For  thaty  whereas,  the  said  company,  before  and  at  the  times  of  the  commit- 
ting of  the  grievances  by  the  said  defendant  as  hereinafter  nientioned,  were  and 
still  are  a  company,  incorporated  by  the  name  and  style  aforesaid,  and  acting 
under  and  by  virtue  of  the  provisions  of  a  law  for  the  purpose  of  carrying  into 

effect  a  certain  undertaking,  to  wit,  the  making  a  railway  from aforesaid,  to 

' aforesaid,  for  the  carriage  of  passengers,  goods,  chattels,  and  merchandise 

on  the  said  railway,  for  hire  and  reward,  to  the  said  company,  and  for  divers 
other  useful  and  laudable  purposes ;  and  the  making  the  said  railway,  with  all 
proper  and  necessary  works  and  conveniences  connected  therewith,  was.  and  is 
calculated  to  be  and  produce  a  great  public  good,  by  opening  a  cheap  and  expe^ 

ditious  communication  between ,  and  the  town  and  neighborhood  of , 

and  was  and  is  likely  and  calculated  to  facilitate  the  means  of  transit  and  traffic 
for  passengers,  goods,  and  chattels,  and  merchandize,  between  — ^  and  the 
southern  and  western  part  of  Ohio,  and  between  '  and  ,  respectively, 

and  the  adjacent  districts  and  the  several  intermediate  towns  and  places.  And 
whereas,  the  said  undertaking  originated  with  and  was  set  on  foot  and  promo- 
ted by  various  persons  having  an  interest  in  the  improvement  and  advancement 

of  the  said  town  of ,  and  the  neighborhood  thereof,  and  in  the  property  in 

the  said  town  and  the  neighborhood  thereof,  and  in  the  districts  and  places  upon 
and  near  to  the  line  of  the  said  intended  railway;  and  very  many  of  the  said 
persons  with  whom  the  said  undertaking  originated,  were  resident  in  the  said 
town  and  in  the  neighborhood  thereof,  and  upon  and  near  to  the  line  of  the  said 
intended  railway  ;  and  the  said  undertaking  was  conceived  and  set  on  foot  and 
promoted  for  the  fair  and  bona  fidt  purpose  of  making  a  superior  communica- 
tion by  means  of  the  said  raUway  from  '  to  — ,  and  for  other  legitimate, 
reasonable  and  useful  purposes  in  connection  therewith^  and  such  objects  have 
always  been  pursued  by  the  said  company,  and  are  still  pursued,  with  industry, 
zeal  and  integrity,  as  the  said  defendant  well  knew ;  and  whereas,  by  the  act  of 
•the  General  Assembly  of  the  State  of  Ohio,  the  said  company  were  empowered 

to  raise  a  sum  not  exceeding dollars,  for  making  and  maintaining  the  said 

railway  and  other  woiks,  by  the  said  act  authorised,  and  for  the  general  purpo- 
ses of  the  said  act ;  and  it  was  and  is  provided  in  and  by  the  said  act,  that  such 

capital  should  be  divided  into shares  of  — — —  dollars  each ;  and  whereas, 

b3fore  and  9t  the  time  of  the  committing  by  the  defendant  of  the  grievances 
hereinafter  mentioned,  the  existing  traffic  upon  the  line  of  road  over  and  along 
which  the  said  railway  was  by  the  said  act  to  pass,  including  parcels  and  mer- 
chandize, would  produce  a  much  larger  sum  than  — —  per  centum  on ; 

(y)  The  libel  charged  (h4t  the  undertaking  orig-  ered  essential  to  make  all  the  ttatements  contaioed 

inated  with  gamblers,  and  was  a  delasion  and  in  the  inducement ;  but  under  the  particular  cir- 

bubble,  and  attacked  the  company,  and  contained  cumstances,  and  with  reference  to  the  efiecl  at  dw 

D^any  mit-itatemenU  upon  the  points  to  which  the  trial,  such  statements  were  deemed  judicious  >  2 

inducement  bears  feference.    It  was  not  consid-  Chit.  Prec.  553. 
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and  whereas,  before  tlie  committing  by  the  defendant  of  the  grievances  herein- 
after mentioned,  the  said  company  had  applied  to  the  said  General  Assembly 
for  the  purpose,  amongst  other  things,  of  obtaining  the  power  to  raise,  by  shares, 
a  further  sum,  being  much  less  than dollars,  to  wit,  —  dollars  as  a  fur- 
ther and  additional  capital,  to  be  divided  into  — «  shares,  of dollars  each ; 

and  a  certain  bill  had  been  and  was  brought  into  and  was  and  is  pending  in  said 
General  Assembly  for  that  purpose,  and  such  bill  never  contained  any  provision, 
nor  was  it  ever  contemplated  or  intended  that  such  new  shares  should  take  prece- 
dence of  any  dividends;  and  whereas,  before  and  at  the  time  of  the  committing 
by  the  defendant  of  the  grievances  hereinafter  mentioned,  the  plan  contemplated 
by  the  said  company  for  disposing  of  the  said  shares,  was  to  §^ve  to  the  holders 
of  annual  shares,  in  the  said  company,  the  option  of  taking  the  said  new  shares 
in  rateable  proportion  to  the  shares  of  which  tlie  said  holders  were  on  a  certain 

day;  to  wit,  the day  of  —  a.  d, ,  the  registered  subscribers  and 

proprietors  in  the  said  company;  and  in  case  the  whole  number  of  the  said  new 
shares  should  not  be  taken  as  aforesaid,  then  to  offer  the  remainder  to  such  regis- 
tered proprietors  of  original  shares  as  were  disposed  to  take  more  than  their 
rateable  proportion  ;  and  if  any  of  tlie  said  new  shares  should  then  remain,  to 
offer  such  remainder  to  the  public ;  and  whereas,  before  the  committing  by  the 
defendants  of  the  grievances  hereinafter  mentioned,  the  said  plan  was  adopted 
at  a  general  meeting  of  the  said  company,  and  the  details  of  the  said  plan  were 

and  had  been  published  in  a  certain  public  newspaper,  called  the  " ."     Yet 

the  defendant,  well  knowing  the  several  premises,  but  contriving,  and  wickedly 
and  malicionsly  intending  to  impede  the  said  undertaking  and  injure  the  said 
company,  and  to  bring  the  said  company  into  public  disgrace  and  contempt, 
and  to  depreciate  the  value  of  the  property  of  the  said  company,  and  of  the 
shares  therein,  and  to  impoverish  and  ruin  the  said  company,  heretofore,  to 

wit,  on  the  —  day  of        ■  ,  a.  d.  ,  at  the  county  aforesaid,  falsely, 

wickedly,  and  maliciously  did  publish,  and  cause  to  be  published,  in  a  certain 

newspaper,  called  the  ** ,'*  a  certain  false,  scandalous,  malicious,  and  de- 

faniatory  libel  of  and  concerning  the  said  company,  and  the  said  undertaking, 
and  of  and  concerning  the  said  application  to  the  General  Assembly  of  the  State 
of  Ohio,  and  the  said  bill  so  brought  into  the  General  Assembly  in  reference  to 
such  additional  capital,  and  of  and  concerning  the  said  several  matters  and 
premises,  containing  the  false,  scandalous,  malicious,  and  libelous  matters,  fol- 
lowing, of  and  concerning  the  said  company  and  the  said  undertaking,  and  of 
and  concerning  the  said  application  to  the  General  Assembly,  and  the  said  bill 
so  brought  into  the  General  Assembly,  in  reference  to  such  additional  capita], 
and  of  and  concerning  tlie  said  several  matters  and  premises,  that  is  to  say  [h^re 
set  out  libel,']  by  means  of  the  committing  of  which  said  grievances  by  the 
defendant  as  aforesaid,  the  said  company  have  been  and  are  greatly  injured  and. 
brought  into  public  disgrace  and  contempt,  and  the  value  of  the  property  of  the 
said  company,  and  of  the  shares  therein,  was  and  is  much  depreciated ;  and  the 
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•aid  company  have  been  and  aie  otherwise  gieatly  dammfied,  to  wit,  at  the 
county  aforeaaidy  to  the  damage  of  the  said  company  of «-—  doUaxs,  and  theie- 
fore  they  bring  their  suit*  [^.j 


12.  For  a  Libel  on  Plaintiff's  Title. 

That,  whereas,  he  the  said  plaintiff,  before  and  on  the day  of ,  in 

the  year ,  was  seised  in  his  demesne  as  of  fee,  of  and  in  one  undivided 

third  part  of  a  certain  tract  or  parcel  of  land  [AcJ^j  with  the  appurtenances 

[called ,3  situate  in  the  county  aforesaid,  and  which  said  part  of  the  said  tract 

of  land,  at  the  tiifie  of  the  committing  the  grievance  hereinafter  mentioned,  was 
in  the  occupation  of  one  J.  T.,  as  a  tenant  thereof,  to  the  said  plaintiff,  and 
being  so  seised,  he,  the  said  plaintiff,  wished  and  intended  to  sell,  and  was  de- . 
sirous  of  parting  with  the  said  undivided  third  part  of  the  said  tract  of  land, 
with  the  appurtenances,  for  a  valuable  consideration,  and  the  said  plaintiff,  had, 
for  that  purpose,  before  the  said  day,  advertised  and  published  such  his  inten- 
tion and  desire  in  divers  public  newspapers  ;  nevertheless,  the  said  defendant 
well  knowing  the  premises,  but  contriving,  and  maliciously  intending,  to  bring 
the  title  of  the  said  plaintiff  to  the  said  undivided  third  part  of  the  said  tract 
[&c.],  with  the  appurtenances,  into  disrepute,  and  to  prevent  him  the  said 
plaintiff  in  his  desire  to  sell  the  same,  he,  the  said  defendant,  did,  on  the  said 
-— ^  day  of  ,  at  the  county  aforesaid,  falsely  and  maliciously  print  and 

publish,  and  caused  to  be  printed  and  published,  in  a  certain  newspaper  com- 
monly called  and  known  by  the  name  of  the  ,  the  false  and  malicious  adver- 
tisement following;  that  is  to  say  [&c.3»  thereby  meaning,  and  falsely 
insinuating,  that  said  plaintiff  had  no  right,  title,  or  interest  in  the  said 
tract,  [&c.],  with  the  appurtenances,  or  any  part  thereof;  and  whereas. 
In  truth  and  fact,  the  said  R.  W.  was  not  seised  of  the  said  tract  [&c.3i 
with  the  appurtenances  in  fee;  and  whereas  in  truth  and  fact,  the  said 
R.  W.  did  not  devise  the  said  tract,  [[&C.39  with  the  appurtenances,  to 
the  said  M.  his  wife,  and  to  her  heirs,  for  ever ;  and  whereas,  in  truth  and  in 
fact  the  said  plaintiff  at  the  time  of  the  publishing  of  said  false  [dc^c.^i  adver- 
tisement, as  aforesaid,  was  seised  of  one  undivided  third  part  of  said  tract  [&c.], 
with  the  appurtenances,  in  his  demesne  as  of  fee,  as  aforesaid ;  by  reason 
and  means  of  the  publishing  of  which  said  false  advertisement  as  aforesaid,  the 
tide  of  the  said  plaintiff  in  and  to  the  said  undivided  third  part  of  the  said  tract, 
[&c.],  with  the  appurtenances,  is  brought  into  groat  disrepute,  and  many  per- 
sons who  were  willing  to  treat  and  deal,  and  would  have  otherwise  treated  and 
dealt,  with  the  said  plaintiff  for  the  purchase  of  the  said  undivided  third  part  of 
the  said  tract,  [&c.],  with  the  appurtenances,  have  been  deterred  from  doing  the 
same,  and  have  wholly  desis'ted  therefrom,  and  the  said  plaintiff  hath  been  totally 
prevented  in  his  desire  to  sell  and  dispose  of  the  said  undivided  third  part  of  the 
said  tract  [&c.3»  with  the  appurtenances,  for  a  valuable  consideration,  neither 
hath  he  sold  the  same,  or  any  part  thereof. 
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Second  Count, 

And  whereas,  [&c.,  the  second  count  aajhrat,  only  $aying,  that  the  said  plain- 
tiff had  before  the  — —  day  of  » communicated  such  his  desire  and  intention 
to  divers  people  ;*']  nevertheless,  [&c.],  maliciouslj  print  and  publish,  and  cause 
to  be  printed  and  published,  a  certain  other  false  and  malicious  advertisement, 
in  a  certain  other  newspaper  called  the  ■,  by  which  said  last  mentioned 
advertisement,  he,  the  said  defendant,  did  falsely  assert,  publish  and  declare,  tliat 
the  said  tractB,  [jke.']^  and  premises,  £meaningf  &c.],  were  settled,  [&c.,  every 
thing  else  as  in  first  cotm/.J 


1 3.  Tor  m  Libel  by  Letter  intimating  Plaintiff  to  be  Insolvent. 

For  that^  whereas,  [^.,  go  on  as  in  the  declaration  for  words  of  insolvency  ^ 
4rc.f  postt  Ibrm  22,]  yet  the  said  defendant,  well  knowing  the  premises,  but 
greatly  envying  the  happy  state  and  condition  of  the  said  plaintiff,  and  contriv- 
ing and  maliciously  intending  to  hurt,  degrade,  damnify  and  injure  him,  the  said 
plaintiff,  in  his  good  name,  fame,  credit  and  reputation,  in  his  aforesaid  business, 
and  to  cause  him  to  be  believed  and  reputed  to  be  a  man  worthy  of  no  credit, 
and  also  to  prejudice,  hurt,  iajune  and  danmify  the  said  plaintiff  with  one  M.  H., 
who  for  a  kmg  time  had  dealt  with,  and  did  then  deal  with  the  said  plaintiff  in 
the  way  of  his  trade»  and  to  induce  and  procure  the  said  M.  H.  to  cease  and  leave 
off  dealing  with  the  said  plaintiff  in  fvtare,  on  the  ——  day  of  ,  at  the 

county  aforesaid,  did  falsely,  maliciously,  and  scandalously  write  and  publish, 
and  cause  and  procure  to  be  written  and  published,  a  certain  false,  scandalous 
and  malicious  libel  of  and  eoneeming  the  said  plaintiff  in  his  aforesaid  trade 
and  bunness,  in  the  form  and  manner  of  a  letter,  directed  to  the  said  M.  H., 
dated  the  '    ■ '  day  of  ,  containing  therein  this  false,  scandalous,  libelous, 

defamatory  and  opprobrious  matter,  following,  of  and  concerning  the  said  plain- 
tiff in  his  aforesaid  business:  <'Sir,  you  (meaning  said  M.  H.)  will  be  surprised 
to  see  a  stranger  write  to  you,  (meaning  said  M.  H.)  but  as  I  (meaning  himself 
the  said  defendant)  have  no  other  view  but  doing  as  I  (meaning  himself  the 
said  defendant)  would  be  done  by,  therefore,  as  I  (again  meaning  himself  the 
said  defendant)  believe  you  (again  meaning  said  M.  H.)  a  fair  trader,  therefore 
cannot  see  you  (meaning  said  M.  H.)  in  such  hands  (meaning  the  said  plaintiff's 
hands)  without  letting  you  (again  meaning  said  M.  H.)  know  it,  for  I  (again 
meaning  himself,  the  said  defendant)  am  told  you  (again  meaning  said  M.  U.) 

have  large  dealings  with  one  P.  W.  (meaning  the  said  plaintiff)  in >, 

(meaning ,  where  the  said  plaintiff  then  lived,  dwelt,  resided  and  carried 

on  his  said  trade  and  business,)  and  he  (meaning  the  said  plaintiff)  was  insol- 
vent, 4&.C.,  (meaning  the  said  plaintiff  was  insolvent  some  years  before  the 
writing  and  publishing  of  the  said  libel,)  and  never  could  get  his  (meaning  the 
plaintiff)  discharge,  so  all  that  he  (again  meaning  said  plaintiff)  has,  or 
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deals  for,  is  his  (meaning  said  plaintiff)  former  creditors*  right,  and  he  (meaning 
said  plaintiff)  has  not  been  in  business  above  three  quarters,  (meaning  diree 
quarters  of  a  year,)  and  now  is  joined  with  his  (meaning  the  said  plaintiff's) 
brother  (meaning  one  George  W.)  and  J.  M.,  (meaning  one  J.  M.)  and  they 
(meaning  said  plaintiff,  G.  W.  and  J.  M.)  get  all  the  credit  they  (meaning  said, 
&c.)  can,  by  one,  (meaning  one  of  the  three  last  mentioned  persons,)  and  they 
(meaning,  d&c.,)  are  arrested  every  day,  &c.,  to  bail  one  another,  and  pay 
nobody,  so  now  1  (meaning  himself  the  said  defendant,)  have  done  my  (meaning 
his  the  said  defendant's)  part,  and  if  you  (meaning  the  said  M.  H.)  are  not  the 
roan  it  (meaning  that  letter  or  libel,)  was  designed  for,  pray  bum  it,  (meaning 
said  letter  or  libel,)  and  if  you  (meaning  the  said  M.  H.)  take  the  hint,  bnm  it, 
(meaning  said  letter  or  libel,)  for  the  writer  (meaning  the  writer  of  said  letter 
or  libel,)  is  neither  to  get  nor  lose  by  it,  so  farewell,"  And  the  said  defendant, 
on  the  same  day  and  year  aforesaid,  at  the  county  aforesaid,  wrongfully,  falsely 
and  maliciously  sent,  and  caused  to  be  sent,  the  said  libel  in  the  form  and  man- 
ner aforesaid,  unto  the  said  M.  H.  at  the  county  aforesaid,  and  the  same  was, 
by  means  of  such  sending  thereof,  received,  opened  and  read,  by  the  said  M.  H. 
and  thereby  published  by  the  said  defendant  to  said  M.  H.  by  reason  and  means 
of  the  writing  and  publishing  of  which  said  false,  scandalous  and  malicious 
libel  and  libelous  matters,  the  said  plaintiff  is  not  only  much  hurt  and  preju- 
diced in  his  good  name,  fame,  credit  and  esteem,  in  his  aforesaid  business,  but 
also  is  fallen  into  ^at  discredit  amongst  his  creditors,  and  other  worthy  citixens 
of  this  State,  with  whom  he  had  dealt  and  traded  in  his  aforesaid  business,  and 
of  whom  he  the  said  plaintiff  was  accustomed  to  buy  sundry  goods  and  mer^ 
chandizes,  in  his  aforesaid  business,  on  credit,  without  ready  money,  and  espe- 
cially  the  said  M.  H.,  insomuch  that  those  creditors,  and  other  citizens  of  this 
State,  and  especially  the  said  M.  H.  on  occasion  of  the  writing  and  puUishing 
.  the  said  libel,  have  altogether  refused,  and  still  do  refnse,  to  buy  or  seU,  with 
the  said  plaintiff,  or  to  have  any  thing  to  do  with  him  in  his  aforesaid  bnsineas. 


1 4.  Skeleton  of  a  Declaration  and  Second  Count  for  Verbal  Slander^ 
directly  charging  an  Offence  and  not  requiring  Explanation  by  In- 
ducement, (z) 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing  by 
the  defendant  of  the  several  grievances  hereinaftei  mentioned,  was  a  person  of 
good  name^  credit,  and  reputation,  and  deservedly  enjoyed  the  esteem  and  good 

{x)  See  anii  652,  o.  (a),  for  gwwral  rules,  to  be  bbable  at  law  by  indjctxnent,  dee. ;  a  veibal  ckarfs 

attended  to  in  fraoiinj^  the  declaration.    In  gen-  of  mere  immorality  or  disbonesty,  (not  indicU- 

era]  a  verbal  defamation  ia  not  actionable,  ualetf  ble,)  t<  not  actionable  unless  there  be  special 

it  impote  a  felony,  mitdcneanor,  or  oience  pan-  damage.    Tke  eiceplioa  to  this  rule  in  respect  of 
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opinion  of  divers  persons  ;  yet  the  defendant,  well  knowing  the  premises,  but 
contriving,  and  wickedly  and  maliciously  intending  to  injure  the  plaintiff,  and 
to  bring  him  into  public  scandal  and  disgrace,  heretofore,  to  wit,  on  [&c.],  at 
[d^c],  in  a  certain  discourse  which  the  defendant  then  and  there  had  of  and 
concerning  the  plaintiff,  in  the  presence  and  hearing  of  divers  persons,  (a)  then 
and  there  in  the  presence  of  and  hearing  of  those  persons,  falsely  and  malicious- 
ly spoke  and  published  4>f  and  concerning  the  plaintiff,  the  false,  scandalous, 
malicious  and  defamatory  words  following,  that  is  to  say,  he  (meaning  the 
plaintifi,)  {^etiing  out  the  words.'} 

Second  Count. 

And  afterwards,  to  wit,  on  [&c.],  at  [&c.3f  in  a  certain  other  discourse  which 
the  defendant  then  and  there  had  in  the  presence  and  hearing  of  divers  other 
persons  of  and  concerning  the  plaintiff,  the  defendant,  further  contriving  and 
intending  as  aforesaid,  then  and  there  in  the  presence  and  hearing  of  those 
persons,  falsely  and  maliciously  spoke  and  published  of  and  concerning  the 
plaintiff,  other  the  false,  [&c.,  as  brfore']  ;  By  meantf  [Sec,  state  general  damage 
as  in  Form  1,  ante^  556.  If  the  plaintiff  claim  damages  for  a  special  injury  ^ 
state  such  iryury;  seeposU  Form  24.] 


professional  men  has  been  alreadjr  stated;  ante,  witness  in  a  snit,  See.,  and  an  innuendo  that  the 

bGZf  n.  (u).    In  this  State,  words  imputinf^  to  a  derendant  meant  to  chai^  perjury.    6  T.  R.  691; 

female  want  of  chastity  are  actionable  without  t  Johns.  lO-y  16  En^.  C.  L.  Rep.  340;  8  Johns.  109; 

allegation  or  proof  of  special  damages ;  Wright,  13  Johns.  48;  1  Caines,  Rep.  347;  6  Johns.  82; 

651, 316;  alUer  if  the  words  are  spoken  of  a  man;  see  12  Mass.  498;  3  Hill,  N.  Y.  tm^  and  infra, 

Wright,  40.    A  charge  that  the  plaintiff  "  robbed  note  to  Form  16.    For,  in  order  to  maintain  an 

A.  B.,  or  that  he  is  a  thief,"  or  ''  committed  an  action  for  this  kind  of  scandal,  the  words  should 

offence  for  which  he  could  be  sent  to  the  peniten-  inpute  perjury,  and  that  should  appear  either  from 

tiary,''  or  was  "  guilty  of  perjury,''  are  prima  fa-  the  words  themselves,  or  from  the  extrinsic  cir- 

cie  actionable  of  themselves  without  introductory  cumstances  set  forth  in  the  declaration,  and  ap- 

explanation  or  innuendo,  or  proof  to  show  that  plied  to  the  words  by  innuendoes.    Bat  to  say  of 

a  felony  was  really  meant ;  and  if  the  defendant  a   person  he  is  ''  forsworn,"  or  taken  a  "  false 

intended  no  such  imputation  he  must  prove  it.  oath,''  or  the  like,  may  have  been  intended  to  re- 

The  court  and  Jury  will  interpret  the  words  fer  to  an  oath  of  office  or  an  oath  as  Juror,  and 

according  to  their  plain,  natural   and  popular  then  would  not  impute  perjury.  See  infra,  note  .to 

meaning.    17  Wend.  42^;  9  Johns.  214;  5  East,  Form  No.  16. 

463;  26  Eng.  C.  L.  Rep.  412;  3  Stepb.  N.  P.  (a)  AllegaUon  **  in  the  pretence,  ice.,  of  A.  B. 

2dd2, 2563.  and  others."    Proof  that  the  words  were  uttered 

But  a  charge  (hat  the  plaintiff  was  "  forsworn,"  before  others,  but  not  A.  B.,  variance  not  materi- 

or  has  <' sworn  false,"  or  <'  taken  a  false  oath,"  al;  Bull,  N.  P.  6. 
requires  an  averment  that  the  plaintiff  had  been  a 
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15.  Skeleton  of  a  Form  for  Slanderous  Words  not  directly  accusing  the 
Plaintiff  of  an  Offence^  and  requiring  the  aid  of  a  Special  Induce- 
ment^ 4r^« 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing  by 
the  defendant  of  the  several  grievances  hereinafter  mentioned,  was  a  person 
of  good  name,  credit,  and  reputation,  and  deservedly  enjoyed  the  esteem  and 
good  opinion  of  divers  persons.  And  whereas,  [here  state  the  special  or  eoctrinr 
sie  matter  in  rrference  to  which  the  toords  were  spoken^  and  which  requtre 
the  assistance  of  such  statement  to  render  them  actionable^  or  to  apph/  their 
meaning  to  a  particular  point  f  see  ante,  658,  no/e,  and  subsequent  formsJ^ 
Tet  the  defendant,  [Jkc,^  proceed  as  in  preceding  form,  taking  care  to  charge 
not  only  that  the  discourse  was  had  and  the  words  were  spoken,  "  of  and  con- 
cerning the  plaintiff,"  but  also,  "  and  of  and  concerning  the  said  [&c.,  referring 
briefhf  to  the  preceding  introductory  matter  as  in  form,  post.  No.  16,  or  say 
**  of  and  concerning  the  several  matters  and  premises  aforesaid,"  see  ante  558, 
n.  (a),  and  form  3,  and  post,  Form  Id,  and  then  add  innuendoes  giving  the 
particular  meaning  as  in  that  form.  If  the  words  art  spoken  interrogativehf 
or  ironically,  after  setting  out  the  words  add  this  general  averment  (b);  with 
this,  that  the  plaintiff  will  verify  that  the  defendant  thereby,  then  and  there 
meant  to  insinuate  and  have  it  understood,  by  the  said  divers  persons  in  whose 
presence  and  hearing  the  said  words  were  spoken  by  the  plaintiff  as  aforesaidy 
that  the  plaintiff  had  been  suspected  to  have  been  and  had  been  guilty  of  [here 
state  what  the  defendant  meant  by  the  words,"]  and  so  the  said  divers 
persons  in  whose  presence  and  hearing  the  said  words  were  spoken  by  the 
plaintiff  as  aforesaid,  then  and  there  understood  the  said  words,  to  wit,  at  the 
couoty  aforesaid.]  By  means  [jkc.,  as  in  Form  1,  ante,  556.3 


16.  For  accusing  the  Plaintiff  of  having  Su)ore  Falsely  [4r^],  and  con- 
taining a  Special  Inducement^  ^c.  (c) 

Commencement  as  ante.  Form  3,  to  tite  asterisk.]  And  whereas,  also, 
before  the  speaking  of  the  several  false,  scandalous,  malicious  and  defamatory 
words  by  the  said  defendant,  of  and  concerning  the  plaintiff,  in  this  count  men- 
tioned, a  certain  action  was  pending  before  S.  B.  a  justice  of  the  peace,  in  and 


{h)  It  is  sometimes  safest  to  insert  tbis  general  C.  L.  Rep.  371.    As  to  the  proof  mder  tbe  rnvm- 

mvennent  at  the  conclusion  of  each  set  of  words  ment  see  5  Johns.  31 1;  5  Dana,  915;  4  Backll 

when  the  words  themselves  are  not  actionable,  S16;  4  Wend.  920;  t  Stark,  Ev.  7  Am.  ed.  6S8. 

and  are  equivocal  5  16  Wend.  2«5  5  East,  463;  (c)  This  dcclaraUon  was,  (with  the  ezeeption 

4  Wend.  320;  and  this  general  averamt  seems  of  some  additional  averments  in  tbe  eoUoquiam 

necessar}-  in  all  diat  class  of  eases  m  which  the  and  innuendoes,)  framed  by  Messrs.  Swajme  and 

words  have  a  covert  meaning,  or  were  used  iron-  Bates, 
icatty,  or  mteffrogaUvely ;  16  Wend.  292;  29  Eng . 
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for  the  towBship  of  — -— » in  taid  oonnty  of  »  whafein  D.  P.  was  plaintiff, 
md  D.  R.  was  defendant*  and  in  which  aait,  before  the  speaking  and  publishing 
of  the  words  hereinaAer  mentioned,  to  wit,  on  [Ae.],  at  the  township  and  coun- 
ty  aforesaid,  the  said  plaintiff  was  duly  sworn,  and  did  take  his  corporal  oath 
before  the  said  S.  B.,  justice  of  the  peace  as  aforesud:  he  the  said  S.  B.  then 
and  there  having  sufficient  and  competent  power  and  authority  to  administer  an 
oath  to  the  said  plaintiff  in  that  behalf;  and  the  said  plaintiff  being  so  sworn, 
and  having  so  taken  his  corporal  oath,  was  thmi  and  there  examined  and  did 
give  his  evidence  as  a  witness,  on  the  trial  of  said  action,  pending  as  aforesaid, 
befbre  said  justice,  J[(d)  and  when  so  examined  as  a  witness  as  aforesaid,  on 


(<l)Qa6ve,whellMrtlie«UegatkNiiBbmlEH*»  plaintiff  ww  a  wiiaesi.    For,  if  iBOMlefifd,  At 

mecmnry  to  maialain  an  action  for  the  wofdi  wt  qnaMkm  for  tha  Jniy  to  detonniaey  still  reoiaiiii, 

forth  in  the  fora.  nrhatlMr  the  deftndant  did  not  mean  that  those 

The  role  it  well  established,  that  where  words  who  heaid  hhn  pablish  the  scandal  should  under* 
spoken  are  not  actionable  in  dMmsrWeSy  but  be-  tftaad  that  the  plaintiff  had  eonunitied  peijurf • 
eome  so  bjr  the  drewnstaaoes  under  which  thejr  see  IS  Mass.  408.  If,  in  eonstnun|f  words  of 
were  ^oken,  those  eireanwtaaeee  mast  be  aver-  scandal,  it  ^wsrs  a  rule,  that  what  a  partj  usin^ 
red  in  the  declaration  and  proved  on  the  trial.  In  them  considered  their  meaning,  bj  any  secret  re* 
the  application,  howerer,  of  this  rale  to  slander  senralion  in  hb  own  mind,  should  bo  held  to  be 
iasputini^  pvijiuj,  courts  have  sossetimes  beai  their  mnaSng,  thsa  dm  eireuawtaaee  that  the 
gnikj  of  very  abeurd  detenninatioos.  There  "distance  of  the  ground"  wae  immaterial  and 
have  been  a  series  of  decisioBS  in  which  defend*  die  dsfendant  knew  it,  would  becosM  a  leadinf 
ants  have  been  permitted  to  qnnhfy>  by  proof  of  qoesfion  in  giving  eonstraction  to  hii  words.  But 
extrinsic  feets,  die  nnpntation  of  crime  which  dw  the  rale  is,  diet  dM  words  of  a  scandal  ifaail  not 
natural  and  plain  BManing  of  die  scandal  was  u»>  only  be  construed  by  a  Juiy  according  to  their 
tended  to  festen  on  the  plaintiff.  Thus,  the  defend*  popular  and  natural  meaning,  and  not  by  any 
ant,  in  speaking  of  die  testimony  of  die  plainliff  technical  legal  rule;  17  Wend.  486$  9  Johns.  SI4$ 
as  a  witnemupon  a  trial,  chaiges  him  widi  swear-  13  Mass.  498;  5  East,  463;  t6  Eng.  C.  L.  Rep: 
ing  Ihlscly,  Uuis :  <<  he  swora  toalieastodrndSs*  411^  3  Staph.  N.  P.  tSSS;  3  Doug.  91;  but  what- 
tanee  of  die  ground."  Now,  it  is  undoubtedly  ever  the  party  meant  to  make  odier  people  bo* 
necessary,  in  declaring  upon  this  slander,  to  allege  lieve,  so  shall  his  words  be  underrtood.  t6  Eng. 
that  there  was  a  trial,  and  that  the  plaintiff  was  C.  L.  Rep.  413,  Indeed,  one  who  makes  such  » 
examined  as  a  witness,  and  the  Jury  who  try  the  charge  as  this^  would  be  surprised  to  learn  that  hef 
action  of  slander  must  be  satisfied  dmt  the  defend*  didnotnMaato  have  it  understood  diat  die  wit- 
ant  meant  to  be  underrtood  by  these  words  that  aess  committed  penury;  that  the  popular  and 
the  phuntiff  committed  penury.  The  extrinsie  natural  meaning  ol  the  words  were  that  the  wit* 
question  whether  the  **  distance  of  the  ground"  ness  did  not  commit  peijury,  but  only  manifested 
was  or  was  not  material  to  the  issue  m  the  action '  A  great  disregard  to  the  trath  upon  an  immaterial 
ia  which  the  plaintiff  was  examined  as  a  witness,  mattor  which  had  no  bearing  on  the  case,  llie 
the  defendant  does  not  state  when  he  publishes  fact  Ihat  the  substantive  part  of  the  charge,  via : 
the  scandal ;  he  leaves  those  to  whom  he  pub-  **  he  swore  to  a  lie,"  does  not  explicidy  charge 
lishes  the  scandal,  and  to  whom  the  iaunateriali-  peijury  cannot  aflhct  this  questioa.  For,  whether 
ty  of  the  testissony  cannot,  of  course,  be  known,  "  the  distance  of  the  ground"  was  or  was  not  ma- 
to  mnke  the  Just  legal  intendment,  recognised  ia  terial  to  the  issue  of  the  cause  in  which  the  plauH 
all  courts,  that  what  a  witness  has  swora  en  a  tiff  was  a  witness,  stiH  the  eireumstance  that  the 
trial  is  presumed  to  be  nwteria] ;  the  words  are  defendaat,  when  he  poUtshed  dM  scandal,  was 
not,  dmrefore,  when  spoken,  so  qualified  as  to  convening  about  the  testimony  of  die  plaintiff 
cone  short  of  imputing  the  indictable  oftnee  of  upon  a  trial,  and  the  words,  ''he  swore  to  a  Be/r 
perfury ,  if  they  impute  anything.  It  wouM  seem,  remain  the  substantive  fects  and  words  upon  which 
then,  no  BAm  to  an  action  of  slander,  in  such  a  alone  perjury  can  be  imputed;  and  the  impute- 
case,  that  **  the  distance  of  the  ground"  was  im-  tion  of  perjury,  as  to  the  distence  of  the  ground, 
material  to  the  issue  of  the  cause  in  which  the  is  as  explicidy  and  unqualifiedly  made,  and  on* 
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the  trial  of  said  action,  the  said  plaintiff  did  state  that  he  the  said  pluntiff,  did 
not  know  that  one  J.  C.  M.  had  run  away,  the  fact  whether  the  said  M.  had 
run  away  or  not,  hein^  material  in  said  action,  to  wit,  at  the  county  aforesaid,] 
and  the  said  plaintiff  further  saith  that  the  said  defendant,  not  ignorant  of  the 
premises,  and  contriving  and  intending,  maliciously  and  wickedly  to  injure  and^ 
destroy  his  character,  to  bring  him  into  disgrace  among  his  neighbors,  and  to 
cause  it  to  be  suspected  and  belieyed  by  them  and  others,  that  the  plaintiff  had 
been  and  was  guilty  of  perjury,  and  to  expose  the  plaintiff  to  the  penalties 
of  the  law  for  perjury,  heretofore,  to  wit,  on  []^.],  at  the  county  aforesaid,  in  a 


dentood  by  those  who  bear  it,  as  if  the  eztrin-  and  corrapt  peigiary.  The  lule  is  adopted  not 
sie  ikct  did  sot  exist  that  the  distance  of  the  because  it  metes  out  justice,  but  because  il  is  the 
ground  was  immUerial  to  the  issue.  To  pennit,  dividing  line  between  what  is  and  is  not  slander- 
then,  a  defendant  to  escape  from  the  conseqoen-  ous ;  that  is,  it  preserves  intact  the  rule  that  the 
ces  of  such  a  scandal  because  "  the  distance  of  words  in  this  class  of  cases  most  impute  peijurf. 
the  ground"  was  immaterial  to  the  issue,  is  to  So,  if,  at  the  time  the  words  were  spoken,  the 
suffer  him  to  take  advantage  of  an  extrinsic  fact,  defendant  staled  that  the  false  swearing  was  in 
unknown  to  those  who  hear  the  scandal,  for  the  extrajudicial  proceedings,  or  under  soch  ciraim- 
purpose  of  qualifying  the  meaning  of  his  words;  stances  that  the  criminal  ofience  of  perjury  cookl 
in  fact,  to  permit  him  to  explain  away  on  the  trial  not  have  been  committed,  and,  consequently,  couU 
what  he  meant  to  make  others  believe  whf.*n  he  not  have  been  in  fact  imputed  by  the  words,  an 
published  the  scandal.  And  yet  it  has  been  held  action  for.slander  cauot  be  maintained.  But  iJhe 
in  New  York,  in  an  action  founded  upon  the  defendant  shall  not  escape  from  the  action,  onleas 
words,  **  he  swore  to  a  lie,''  as  to  ''  the  distance  it  appear  that  the  slanderous  words  themselves 
of  the  ground,"  that  **  the  distance  of  the  ground,"  ,were  so  <iualifixb  whkh  spokkf  as  to  come 
or  other  specified  subject  of  the  scandal,  must  be  short  of  imputing  the  indictable  oflResK^  of  peija- 
alleged  and  proved  by  the  plaintiff  to  have  been  ry.  16  Pick.  1;  21  Pick.  61$  3  Hill,  N.  Y.  ffTS; 
material  to  the  issue ;  in  other  words,  that  if  a  16  Wend.  45i.  See  Wright,  173;  25  Eng.  C.  L. 
witness  is  examined  in  a  cause,  and  his  testimony  Rep.  412.  If,  therefore,  the  defendant  charged 
bapi^ns  to  relate  wholly  to  matters  immaterial  to  the  plaintiff  with  swearing  falsely,  and,  at  the 
the  issue,  tvety  man  may  charge  him,  unquali-  same  time,  pointed  out  the  testimony  wherein  the 
fiedly,  with  having  sworn  falsely  in  that  particu-  falsehood  consisted,  but  did  not  state  that  it  was 
lar  action,  and  be  must  rest  content  under  the  immaterial,  and  it  be  proved  that  the  testimony 
slander,  because  if  he  did  indeed  commit  peijury,  alluded  to  by  the  defendant  in  the  scandal  was 
as  is  alleged  against  him,  he  could  not  be  indicted  immaterial,  the  question  whether  the  defendant 
for  it.  See  20  Johns.  949;  12  Wend.  500;  5  Johns,  did  not  mean  to  be  understood,  by  the  words  spo- 
188;  1  'Wend.  477;  13  Johns.  81;  11  Wend.  38.  ken,  to  impute  perjury  should  be  stUl  open  for  the 
The  authority  of  this  and  kindred  decisimis  could  jury  to  determine. 

not  be  overcome  by  any  reasoning  of  mine ;  but       There  is  another  class  of  cases  which  may  iHqs- 

shaken  as  they  are  by  other  decisions,  3  EIiU,N.  Irate  the  above  remarks.    The  words,  ^  he  is  a 

Y.  572;  16  Wend.  450,  455,  per  Walwobth,  thief,  he  stole  my  apples,"  are  actionable;  and, 

Ch.;  21  Pick.  53;  25  Eng.  C.  JL.  Rep.  412,  I  not  the  less  so,  if  the  plaintiff  did  in  fact  pick 

doubt  whether  they  will  be  followed  in  this  SUte.  apples  from  the  trees  of  the  defendant,  and  wUch 

The  better  rule  upon  this  subject  seems  to  be  this :  would  be  only  a  trespass.    But  the  words,  "  He 

If  the  defendant  charged  the  plaintiff  with  having  is  a  thief,  for  he  has  stolen  apples  from  my  trees," 

sworn  falsely,  and,  at  tbe  same  time,  qualified  the  are  not  actionable;  for  the  laUer  words  qualify 

charge,  by  sUtiag  that  the  false  swearing  or  **  per-  the  former,  and  impute  a  trespass,  and  not  a  fdo- 

jury"  was  in  a  part  of  the  testimony  that  was  ny.    Tbe  principle  is  founded  upon  this  ohrioas 

immaterial  to  the  issue,  the  plaintiff  cannot  mam-  and  simple  rule,  that  a  man  may,  at  the  time  of 

tain  an  action  for  the  scandal.    This  rale  pre-  speaking  words,  which,  in  their  oidinary  signifi- 

cludes  a  party  from  maintaiuiug  an  action  in  cation,  would  be  slanderous,  by  imputing  a  crime, 

many  cases  where  his  character  is  really  as  much  so  qualify  them  by  other  words  n  to  show  that  he 

iiyuredashwouldbeby  a  direct  charge  of  wilful  uses  them  in  a  difieient  sevse. 
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certain  discourae  which  the  said  defendant  then  and  there  had  in  the  presence 
and  hearing  of  sundry  personSy  of  and  concerning  the  pbiintiff,  and  of  and  con- 
cerning the  matters  and  premises  aforesidd,  the  said  defendant  in  the  presence 
and  hearing  of  said  persons,  fslsely  and  mslicionsly  spoke  and  pnUished,  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  the  said  trial  of  the  said 
action,  and  of  and  concerning  the  said  evidence  so  given  by  the  said  plaintiff,  as 
aforesaid,  and  of  and  concerning  the  testimony  of  said  plaintiff  as  a  witness,  [in 
relation  to  said  M.]  as  aforesaid,  the  false,  scandalous,  malicious  and  defamatory 
words  following,  that  is  to  say,  B.  (meaning  the  said  plaintiff  A.  B.)  swore  to  a 
lie  at  Baldwin's,  (meaning  the  said  S.  B.,  the  justice  of  the  peace,  as  aforesaid,) 
in  the  suit  between  P.  and  R.  (meaning  the  aforesaid  action  between  D.  P.  and 
D.  R.;)  you  (again  meaning  the  said  plaintiff,)  said  (meaning  that  the  plaintiff 
stated  under  oath  as  aforesaid)  you  did  not  know  that  Miller  (meaning  the  said 
J.  C.  M.)  run  away,  and  it  (meaning  said  statement)  was  a  lie,  for  you  (mean- 
ing said  plaintiff)  did  know  it,  (meaning  that  the  said  plaintiff  did  know  at  the 
time  he  gave  said  testimony,  that  Miller  had  run  away.)  Tou  (meaning  the 
said  plaintiff)  swore  to  a  lie— you  (meaning  the  said  plaintiff)  knew  it  was  a 
lie  when  you  stated  (meaning  when  the  plaintiff  testified  as  aforesaid)  that  you 
(meaning  the  plaintiff )  did  not  know  that  Miller  (meaning  said  J.  C.  M.)  run 
away,  (meaning  that  the  statement  made  by  the  said  plaintiff,  as  a  witness  on 
tlie  aforesaid  trial,  in  relation  to  the  said  Miller  was  false,  and  that  he,  the  said 
plaintiff  knew  it  to  be  false,  and  thereby,  then  and  there  was  guilty  of  wilful  and 
corrupt  perjury.)  I,  (meaning  the  said  defendant)  never  swore  to  a  lie,  but  you 
(meaning  the  said  plaintiff)  did.  You  (again  meaning  the  said  plaintiff)  swore 
that  you  (again  meaning  the  said  plaintiff)  did  not  know  that  Miller  (meaning  the 
said  J.  C.  M.)  run  away,  and  you  (meaning  the  said  plaintiff)  did  know  it ; 
(meaning  thereby,  that  on  the  trial  of  the  aforesaid  action,  between  said  P.  and 
R.  before  said  Baldwin,  said  plaintiff  had  committed  wilful  and  corrupt  perjury ;) 
you  (meaning  the  said  plaintiff)  swore  to  a  lie,  (meaning  thereby  that  the  said 
plaintiff  on  the  trial  of  the  action,  aforesaid,  had  as  a  witness,  as  aforesaid,  sworn 
falsely,  and  committed  wilful  and  corrupt  perjury.)  He  (meaning  the  said 
plaintiff)  swore  to  a  lie,  (meaning  that  said  plaintiff,  on  the  trial  aforesaid,  had 
as  a  witness,  sworn  to  a  lie,  and  committed  wilful  and  corrupt  perjury.) 

Second  Count:  For  Words  directly  Charging  Perjury, 

And  also,  for  that,  whereas,  aAerwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  county  aforesaid,  in  a  certain  other  discourse  which  the  said  defendant, 
then  and  there  had,  of  and  concerning  the  plaintiff,  in  the  presence  and  hearing 
of  divers  persons,  the  said  defendant,  in  the  presence  and  hearing  of  said 
persons,  falsely  and  maliciously  spoke  and  published  of  and  concerning  said 
plaintiff,  the  false,  scandalous,^ma1icious  and  defamatory  words  following,  that 
is  to  say.  He  (meaning  the  said  plaintiff)  perjured  himself;  you  (meaning  the 
said  plaintiff)  perjured  yourself;  he  (meaning  the  said  plaintiff)  committed  per- 
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jury.  By  meaiiB  of.  puUiriiiiig  whidi  fabe  and  scandaloiis  words,  tbe  said 
plaintiff  18  greatly  injured  in  his  good  nanse  and  repatatiOD,  and  has  been  leiidar- 
ed  liaUe  to  proeecution  for  periuiy.  To  the  damage  of  said  ^aintiff  of 
doUaxSy  and  thereupon  ha«  brings  snU,  ^bc* 


1 7.  By  the  Keeper  of  Bathing  Rooms^  for  Words  imputing  a  Propensity 
to  Commit  an  Unnatural  Crime^  spoken  in  Ansuxr  to  a  Question  put 
to  the  Defendant  by  a  t/iird  Person. 

Jtfler  the  usual  averment  of  the  flamtiff^s  innoeence  and  good  character^ 
and  the  credit  he  had  obtained  thereby ^  as  ante^  557,  proceed  as  follows  :y^ 
And  whereas,  also,  the  said  plaintiff,  before  and  at  the  time  of  the  said  defend- 
ant's committing  the  said  grievances  hereinaller  next  mentioned  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  lawfuUy  possessed  of  certain  rooms,  with 
the  appurtenances,  at  [dbc*],  and  during  all  that  time  kept  the  same  for  the  pur* 
pose  of  peraotts  bathing  therein,  for  certain  reward  to  him,  the  plaintiff,  in  that 
behalf,  to  wit,  at  [[&c.],  whereby  the  plaintiff  had  acquired,  and  was  then 
daily  and  honestly  acquiring  sundry  great  gains  and  profits  to  the  comfortable 
support  of  himself^  and  to  the  great  increase  of  his  riches,  to  wit,  at  [dtc^* 
aforesaid ;  and  whereas,  also,  before  and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  one  £•  F.,  had  been  and  was,  and  still  is, 
suspected  by  divers  persons  to  have  been  guilty  of  sodomitical  practices.  Tet 
the  said  defendant  well  knowing  the  premises,  but  contriving,  and  wickedly  and 
maliciously  intending  to  injure  the  said  plaintiff  in  his  aforesaid  good  name, 
fame  and  credit,  and  to  bring  him  into  public  scandal,  infamy  and  disgrace,  with 
and  amongst  all  his  neighbors,  and  other  good  citixens,  to  whom  he  was  in  any 
wise  known,  and  to  cause  it  to  be  suspected  and  believed  by  those  neighlxHs  and 
citizens,  that  the  said  plaintiff  had  been,  and  was,  guilty  of  sodomy  and  sodom- 
itical practices,  heretofore,  to  wit,  on  [^.},  at  [dbc.],  in  a  certain  discourse 
which  he  the  said  defendant  then  and  there  had  in  the  presence  and  hearii^  of 
one  J.  S.,  in  answer  to  a  certain  question  then  and  there  put  to  him  by  the  said 
J.  S.,  why  he,  the  said  defendant,  had  not  returned  to  sleep  at  the  said  plain- 
tiff's house,  falsely  and  maliciously  spoke  and  published  of  and  concerning  the 
plaintiff,  the  4al8e,  scandalous,  malicious,  and  defamatory  words  following, 
that  is  to  say,  [6bc.  here  set  out  the  slander^  with  the  innuendoes,']  with  this, 
that  the  said  plaintiff  will  verify  that  the  said  defendant,  thereby  then  and  there 
meant  to  insinuate,  and  have  it  understood  by  the  said  J.  S.,  that  the'  plaintiff 
had  been  suspected  to  have  been,  and  had  been,  guilty  of  sodomitical  practices, 
and  so  the  said  J.  S.  then  and  there  understood  the  said  words,  to  wit,  at  ([^c], 
aforesaid. 
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Second  Count. 

And  afterwards,  to  wit,  on  [AcJ]^  at  [^Sac'ji  ateemid,  in  a  oertain  ofiier  dia- 
eoune  whtefa  the  said  defendant  then  and  there  had  with  the  aaid  J.  S.«  in  the 
proaence  and  hearing  of  divers  peraona,  he  the  said  defendant  further  contriving 
and  intending  as  aforesaid,  then  and  there,  in  the  presence  and  hearing  of  the 
said  last  mentioned  persons,  in  answer  to  a  certain  qaestion  then  and  there  pot 
to  him  by  the  said  J.  S.,  that  is  to  say,  why  he,  the  said  defendant,  had  not 
returned  to  the  said  plaintiff's,  he,  the  said  defendant,  then  and  there,  in  the 
presence  and  bearing  of  the  said  J.  S«,  then  and  there  falsely  and  maliciously 
spoke  and  published,  of  and  concerning  the  plaintiff,  these  other  fidse,  scanda- 
lous, malicious  and  defamatory  words  following,  that  is  to  say;  [here  state  other 
word$9  and  epeeial  damage.    See  po$t^  Ihrm  24.] 


1 8.  Far  Accusing  a  School  Mistress  of  Fornication. 

^Jter  the  tuual  averment  of  the  plainti/j^s  good  and  chaste  eharaeter^  anUf 
p.  555,  proceed  as  follows :]  And  whereas,  also,  the  said  plaintiff,  at  the  time 
of  the  speaking  of  the  words  in  this  count  hereinafter  mentioned,  and  long  be- 
fore did  use  and  exercise  the  busiiiess  and  employment  of  an  instructress  of 
children  and  young  persons,  and  thereby  acquired  great  gains,  profits  and 
advantages,  and  as  such  had  always  conducted  h^velf  with  great  modesty 
&c. ;  yet  the  defendant,  well  knowing  the  premises,  but  contriving,  and 
ialsely  and  maliciously  intending  to  injure  and  prejudice  her  in  her  good 
name,  fame  and  credit,  and  in  her  aforeaaid  business,  and  to  be  reputed  an 
unchasto  person,  and  unfit  to  be  employed  as  sueh  instructress,  <m  fdus.], 
at  [&c.],  in  a  certain  discourse  which  she  the  said  defendant  then  and  there 
had  with  one  R.  J.,  of  and  concerning  the  said  plaintiff,  in  her  said  business, 
and  of  and  concerning  her  behaviour  [&c.],  falsely  and  maliciously,  in  the  pre- 
sence and  hearing  of  the  said  R.  J.,  spoke  and  published  these  several  false, 
scandalous,  malicious,  and  defamatory  words  following,  that  is  to  say,  []&c., 
here  set  out  the  words^  with  innuendoes  ;  state  the  damage^  as  post^  Form  24, 
and  any  other  special  damage  which  the  plaintiff  may  have  sustained.  Jldd 
coimt  as  in  next  precedent. 


19.  For  accusing  a  Female  of  Incontinence. 

Follow  the  preceding  form^  ante,  p.  555,  as  to  general  good  character,  and 
then  proceed  as  follows  i]  Yet  the  defendant,  well  knowing  the  premises,  but 
contriving,  and  wickedly  and  maliciously  intending  to  injure  the  plaintiff,  in  her 
good  name,  and  to  bring  her  into  public  scandal  and  disgrace,  with,  and 
amongst  divers  persons  to  whom  she  was  in  any  wise  known,  and  to  cause  it 
to  be  suspected  and  believed  by  those  persons,  that  ahe  was  unchaste,  heretofore. 
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to  wit,  on  [&C.3*  ^^  [^^'l'  ^^  ^  certain  discowBe  which  he*  the  said  defendant, 
then  and  there  had,  in  the  presence  and  hearing  of  anndry  persona,  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  the  matters  and  premises  aforesaid, 
the  said  defendant,  in  the  presence  and  hearing  of  said  persons,  falsely  and  mali- 
ciously spoke  and  published,  of  and  concerning  the  said  plaintiff,  the  false, 
scandalous,  malicious  and  defamatory  words  following,  that  is  to  say,  [here  sc£ 
out  the  toordaJ]    By  means  [&e,    Condude  a»  in  Ibrm  1,  on/e,  p,  U6«  (e) 


20.  For  Slander  of  the  Plaintiff  in  his  Profession,  (g) 

« 

For  that,  whereas,  [state  plaintiffs  general  good  character t  as  in  Form  1, 
on/e,  556 ;]  and  whereas,  before  and  at  the  time  of  the  committing  of  the  scTeral 
grievances  by  the  defendant,  hereinafter  mentioned,  the  plaintiff  was,  and  still  ts, 
an  attorney,  [or  "physician,"  &,G,^'as  the  case  may  be^  and  hath  always  exer- 
cised and  carried  on  the  said  profession  and  business  with  honesty,  integrity, 
[ahillj']  credit,  and  reputation,  [using  such  words  as  are  applicable^  in  rrferenu 
to  the  nature  of  the  ealumnj/,"]  to  the  comfortable  support  of  himself  and  his  fami- 
ly, and  the  increase  of  his  riches.  [And  whereas,  stating  any  special  matter  ne- 
cessary  to  explain  or  give  effect  to  the  slanderous  worde;  see  Form  3,  antt,  557;3 
yet  the  defendant,  [j^roceed  as  in  Form  4,  on/e,  558,  to  the  end  of  the  statement  of 
the  wordSf  taking  care  to  etate  that  the  discourse  was  had^  and  the  words  were 
spoken  **ofand  concerning  the  plaintiffj^  *<  and  of  and  concerning  him  in  rela- 
tion to  his  said  profession  and  business ;"  and  if  there  he  a  special  inducement 
of  particalar  matter^  add,  "and  of  and  concerning  the  said  ,"  &c.]     By 

means  [^c,  proceed  and  conclude  as  in  Form  10,  on/e,  562 ;  stating  special 
damage^  if  any  $  see  post.  Form  24. 


21.  For  slanderous  words  of  the  Plaintiff  in  his  Trade  or  Occupation,  (A) 

[ImpiUing  Dishonesty,'] 

For  that,  whereas,  the  plaintiff,  [state  the  general  good  character,  as  in  Form 
1,  arkte,  555.]  And  whereas,  before  and  at  the  time  of  the  committing  by  the 
defendant  of  the  grievances  hereinafter  mentioned,  the  plaintiff  was  a  ;  and 

(e)  The  action  can  bo  maintained  in  thb  State  is  actionable  without  special  dama^ ;  Bae.  Ab. 

by  a  female  without  averring  a  previous  special  Slander,  B.  4;  Stark.  SI.  2d  ed.}  Sdw.  N.  P.  lit 

damage ;  Wright.  661|  S16.  Slander ;  Partners  in  'trade  may  join  for  a  libel 

{g)  See  Forms,  ante,  660  to  663,  and  notes.  upon  or  slander  of  them  in  their  business ;  3  B. 

{h)  The  genera]  rule  is,  that  any  libel  or  words  &.  P.  160.    When  the  libel  or  slander  is  directed 

spoken  of  a  tradesman  or  party  seeking  a  liveli-  against  a  class,  an  individual  of  that  claas  is  enti- 

hood  by  an  occupation,  (though  not  a  trader  sub-  tied  to  sustain  an  action  for  the  scandal,  if  he 

Ject  to  the  bankrupt  law,)  and  imputing  to  him  were  in  fact  injured  by  it.    S3  Wend.  196}  coitfra, 

insolvency,  want  of  capacity,  or  dishonesty  in  his  17  Wend.  49}  12  Johns.  476. 
callmg,  and  calculated  to  prejudiee  him  therein, 
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hath  always  UBed  and  exaret«ed  the  said  trade  and  basiness,  and  conducted  him* 
self  theiein  with  intefrity  and  fairness  of  dealing.  And  whereas,  [state  any 
exirmtU  faetSf  tfanjf%  n^cntary  to  be  ekown  in  order  io  explain  the  tvorde  p 
see  aniet  Form  3,  and  Ibrm  16.]  Yet  the  defendant,  well  knowing,  [&c.t 
proceed  and  eonehide  ae  in  kutform^  etatinf^  ^  trade  and  bosiness,*'  inetemd  €f 
**  profeeeionj"  and  taking  care  to  lay  the  eolUquiumj  4^e.v  **  of  and  eoncerning 
the  plaintiff,  and  of  and  concerning  him  in  his  said  trade  and  business;"  and  i/ 
there  be  a  special  inducement^  adding,  "  and  of  and  concerning,"  [&c,] 


22.  By  a  Tradesman^  for  Words  Imputing  that  he  would  he  an  hisolx^ent 
shortly  ;  t/te  Words  not  expressly  naming  Atm,  and  there  being  Special 
Damage, 

For  that,  whereas,  the  plaintiff,  before  and  at  tlie  time  of  the  committing  by 
the  defendant  of  the  several  grievances  hereinafter  mentioned,  used,  exercised, 
and  followed,  and  still  dotli  use,  exercise  and  carry  on,  the  trade  and  business 
of  a  ,  and  hath  always  conducted  the  same  with  great  punctuality  of  deal- 
ing, well  and  faithfully  observing  and  keeping  his  engagements,  and  paying  his 
debts ;  and  the  plaintiff  was  not,  before  or  at  the  time  of  the  speaking  and  pub- 
lishing of  the  several  false,  scandalous  and  malicious  words,  hereinafter  men- 
tioned, nor  at  any  lime  since,  in  embarrassed  or  insolvent  circumstances,  or  an 
Insolvent  debtor,  or  likely  lo  become  insolvent,  or  to  take  the  benefit  of  the  act 
of  the  General  Assembly  provided  for  the  relief  of  insolvent  debtors  ;  and  by 
reason  of  the  premises,  the  plaintiff,  until  the  speaking  of  such  slanderous  words, 
was  deservedly  held  in  great  credit  and  esteem  by  his  neighbors  and  others,  and 
particularly  by  those  with  whom  he  had  any  dealings  in  his  trade  and  business, 
and  enjoyed  great  reputation  therein,  whereby  the  plaintiff  daily  acquired  divers 
great  gains  and  emoluments  in  his  trade  and  business,  to  the  support  and  main- 
tainance  of  himself  and  his  family,  and  the  great  increase  of  his  fortune,  to  wit, 
at  [&c.]  [And  whereas,  the  plaintiff,  before  and  at  the  time  of  the  speaking  and 
publishing  of  the  slanderous  words  hereinafter  mentioned,  by  the  defendant,  resi- 
ded, and  carried  on  his  trade  and  business  in  a  certain  road,  to  wit,  **B 

Road,  in  the  township  of  C ,  in  the  county  of  S  ."  («)]  Yet  the  de- 
fendant, well  knowing  the  premises,  but  contriving,  and  wrongfully  and  mali- 
cionsly  intending,  to  injure  and  destroy  the  good  name  and  reputation  of  the 
plaintiff  in  his  said  trade  and  business,  and  to  cause  him  to  be  regarded  as  a 
person  of  no  credit,  worth,  or  substance,  and  in  insolvent  circumstances,  and  to 
have  become  bankrupt,  and  thereby  to  injure  and  prejudice  him  in  his  said  trade 
and  business,  during  the  time  the  plaintiff  so  resided  in  the  said  place,  so  called 
B          Road,  and  carried  on  his  trade  and  business  there,  as  aforesaid,  to  wit, 

(i)  Th»  alleg alion  was  deemed  proper  in  the  particular  ease,  to  identify  the  plaintiff  as  the  per- 
son alluded  to  by  ihc  dofcadanl. 
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on  [^.3«  at  [^c],  in  a  disoounie  which  the  defendant  then  and  there  had 
divers  persons,  of  and  concerning  the  plaintiff,  and  his  eiicamstanees,  and  hie 
said  trade  and  business,  falsely  and  malicioasly  spoke  and  puhliehed  of  and 
concerning  the  plaintiff,  and  his  circumstances,  and  in  relation  to  his  said 
trade  and  business,  in  the  presence  and  hearing  of  divers  persons,  these 
false,  scandalous,  malicious  and  defamatory  words  fc^owing,  (that  is  to  say,) 
**  the  property  of  a  — -  in  the  road,  (meaning  the  plaintiff,  and  thereby  mean* 
ing  B  Road,  aforesaid,)  will  be  in  the  hands  of  the  commissioner  of  insol- 

vents, on  Saturday  or  Tuesday  night,*'  thereby  meaning  that  the  plaintiff  was 
in  insolvent  circumstances,  and  was  about  and  likely  to  become  an  insolvent 
debtor,  [according  to  the  fact] :  by  means  of  the  committing  of  which  sereral 
grievances  by  the  defendant,  the  plaintiff  hath  been  and  is  greatly  injured  and 
prejudiced  in  his  good  name,  credit,  and  reputation,  and  in  his  trade  and  busi- 
ness ;  and  divers  persons,  who  had,  before  the  speaking  of  the  said  several 
slanderous  words,  been  used  and  accustomed  to  deal,  and  divers  other  petsons 
who  would  otherwise  have  dealt,  with  the  plaintiff  in  his  said  trade  and  busi- 
ness, have  since  that  time,  and  wholly  on  that  account,  lespectively  refused  so 
to  do,  and  particularly  one  £•  F.,  by  reason  of  the  speaking  and  publishing  such 
words  by  the  defendant,  then  refused,  and  thence  hitherto  hath  refused,  to  have 
any  dealings  or  transactions  with  the  plaintiff  in  his  said  trade  and  business,  as 
he  otherwise  might  and  would  have  had ;  and  thereby  the  plaintiff  hath  lost  and 
been  deprived  of  divers  great  gains  and  profits,  which  would  otherwise  have 
accrued  to  him  in  his  said  trade  and  business,  and  was  and  is  otherwise  injured, 
to  wit,  at  said  county  ;  to  the  plaintiff^s  damage  of  «-—  dollars,  and  therefore 
he  brings  his  suit,  \Jk>cJ] 


23.  Another  Form  for  the  LUx. 

It  U  usual,  though  unnecessary,  to  begin  the  declaration  with  an  induce- 
ment of  the  plaintiff^  s  good  character:  see  preceding  forms  ;  and  then  proceed 
as  follows:]  And  whereas,  also,  the  said  plaintiff,  before  and  at  the  time  of 
the  committing  of  the  said  grievance,  and  from  thence  hitherto  hath  been  and 
still  is  a  grocer,  and  has  always  exercised,  followed  and  carried  on,  and  still 
doth  exercise,  follow  and  carry  on  the  same  trade  or  business,  with  great  integ- 
rity and  punctuality  of  dealing,  always  well  and  truly,  and  punctually  paying 
and  discharging  his  just  debts,  to  wit,  at  [Sec]  aforesaid,  and  until  the  time  of 
the  committing  the  said  grievances,  has  not  ever  been  suspected  to  be  unable  or 
unwilling  to  pay  his  just  debts;  and  whereas,  also,  the  said  plaintiff,  before  t)ie 
committing  of  the  said  grievance,  had  bought  of  one  R.  M.  a  large  quantity,  to 
wit,  one  ton  weight  of  cheese,  at  and  for  a  certain  price  or  sum  of  money,  to 
be  paid  by  him,  the  said  plaintiff,  to  the  said  R.  M.  at  a  certain  time  not  elapsed 
at  the  time  of  the  committing  of  such  grievance,  to  wit,  at  [^c]  aforesaid ;  by 
means  of  which  said  several  premises  the  said  plaintiff,  before  the  committing 
of  the  grievances  hereinafter  mentioned,  had  not  only  deservedly  obtained  the 
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good  opinion  of  all  his  neighborsy  and  other  good  and  wortliy  citizens  of  this 
State,  but  had  also  thereby  aequired,  and  was  then  daily  and  honestly  acquiring 
great  gains  and  profila  in  his  said  trade  or  business,  to  the  comfortable  support 
of  himself  and  his  family,  and  the  great  increase  of  his  riches,  to  wit,  at  [dbc.] 
aforesaid ;  yet  the  said  defendant,  well  knowing  the  premises,  but  greatly  envy- 
ing the  happy  state  and  condition  of  the  said  plaintiff,  and  contriving  and 
wickedly  and  maliciously  intending  to  injure  the  said  plaintiff  in  his  aforesaid 
good  name,  fame  and  credit,  and  to  bring  him  into  great  scandal,  infamy  and 
disgrace,  with  and  amongst  all  his  neighbors  and  other  good  and  worthy  citizens 
of  this  State,  and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors 
and  citizens,  that  he,  the  said  plaintiff,  was  poor,  and  in  indigent  and  bad  cir- 
cumstances, and  incapable  oi  paying  his  just  debts,  and  debts  to  be  by  him 
contracted,  and  thereby  to  injure  the  said  plaintiff  in  his  aforesaid  trade  and  - 
bushiess,  and  to  deprive  him  of  the  benefit  of  his  said  bargain  with  the  said 
R.  M.,  and  to  vex,  harass,  oppress,  impoverish  and  wholly  ruin  him,  heretofore, 
to  wit,  on  [dbc.3  at  [&c.],  falsely  and  maliciously  spoke  and  published,  to  and 
in  the  hearing  and  presence  of  one  E.  F.,  of  and  concerning  the  said  plaintiff, 
and  his  pecuniary  circumstances,  the  false,  scandalous,  malicious  and  defamatory 
words  following,  of  [&c.3f  that  is  to  say,  [^.3*  thereby  then  and  there  mean- 
ing and  intending  that  the  said  plaintiff  was  in  bad  and  indigent  circumstances, 
and  incapable  of  paying  his  just  debts;  and  the  said  E.  F.,  in  pursuance  of  the 
said  direction  of  the  said  defendant,  did  afterwards,  to  wit,  at  []&c.]  aforesaid, 
desire  the  said  R.  M.  not  to  let  the  said  plaintiff  have  the  said  cheese  witliout 
first  paying  the  price  thereof,  and  then  and  there  informed  him,  the  said  R.  M., 
that  the  said  plaintiff  was  a  man  of  no  property,  (thereby  then  and  there  mean- 
ing that  the  said  plaintiff  was  in  bad  and  indigent  circumstances,  and  incapable 
of  paying  his  just  debts,  and  so  the  said  R.  M .  then  and  there  understood  the 
said  information  so  given  to  him  as  aforesaid ;)  by  means  of  the  committing  of 
wliich  said  several  grievances  by  the  said  defendant  as  aforesaid,  he,  the  said 
plaintiff,  hath  been  and  is  not  only  greatly  injured  in  his  aforesaid  good  name, 
fame  and  credit,  and  biought  into  public  scandal,  infamy  and  disgrace,  with  and 
amongst  all  his  neighbors  and  other  good  and  worthy  citizens  of  this  State, 
insomuch  that  divers  of  those  neighbors  and  citizens,  to  whom  the  integrity 
and  good  circumstances  of  the  said  plaintiff  were  unknown,  have,  on  occasion 
of  the  committing  of  the  said  grievances,  from  thence  hitherto  suspected  and 
believed,  and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been  and  to 
be  in  indigent  and  bad  circumstances,  and  incapable  of  paying  his  just  debts, 
and  to  have  been  insolvent,  and  to  be  likely  to  remain  insolvent,  and  have 
therefor,  and  on  no  other  account  whatsoever,  refused  to  deal  or  have  any  trans- 
action with  the  said  plaintiff  in  his  aforesaid  trade  or  business,  or  otherwise;  and 
therefor,  also,  and  on  no  other  account  whatsoever,  afterwards,  and  before  the  time 
appointed  for  the  payment  of  the  said  price  of  the  said  cheese,  to  wit,  on  [&C.3 
aforesaid,  at  the  county  aforesaid,  when  he,  the  said  plaintiff,  requested  the  said 
R.  M.  to  deliver  the  said  cheese  to  him  the  said  plaintiff,  he  the  said  R.  M.  wholly 


580  DECLARATIONS  FOR  LIBEL  AND  SLANDER. 

SlaDder— 8p«cittl  Diimages. 

■  1 1 1 1     '  — ^^^■^^■^■■^^  I       — ^— »         II    1 1      I  -II.  .1        ■■II—  — ^^^^^.^^^^ — -  ■  I  III      1    I    ^^^_— ^^^i.^ 

refused  to  deliver  the  same,  or  any  part  thereof,  to  him  the  said  pkmtiffy  nnleas 
he  the  said  plaintiff,  wonld,  before  aueh  delivery,  pay  the  price  thereof,  and  diere- 
upon,  afterwards,  and  before  the  time  appointed  by  the  aaid  coatracl  for  payment 
of  the  said  price  of  the  said  cheese,  to  wit,  on  [iic.']  aforesaid,  at  \Ac.]  aforeaaid, 
he,  the  said  plaintiff,  in  order  to  procure  the  delivery  thereof,  was  forced  and 
obliged  to  pay,  and  did  then  and  there  pay  to  ^e  said  R.  M.,  a  large  sum  of  money, 
to  wit,  the  sum  of  •— -—  dollars ;  and  the  said  plaintiff,  by  means  of  the  premi- 
ses, hath  been,  and  is  otlierwise  greatly  injured  and  damnified,  to  wit,  al  [die.] 
aforesaid. 


24.  For  Words  actionable  only  in  respect  of  Special  Damage,  (ft) 

[7746  dedaraii<m  will  be  in  the  eommonform^  a$  ante^  560,  Ibrm  If  to  the 
end  of  the  statement  of  general  damage^  and  then  proceed  to  eiate  the  epeeiat 
damage  according  to  the  faet^  which  may  be  titue  •*]    And  also»  by  reaeon  of 

{k)  Although  words  be  not  actioaable  as  iMput-  chapel  had  ivfiised  to  permif  him    to  pnaeh 

ing  to  the  i^aintifi*  an  ofl«iice  paaishaUe  at  law,  tbeie,  and  had  diacootiaued  giving  him  Uke  gains 

or  relating  to  or  aflTectini^  him  in  bis  office,  profes-  which  they  usually  had  and  otherwise  would  have 

sion  or  business,  yet  they  may  be  in  tberosdves  ^ven/'  it  was  h^ld  sufficient  without  saying  who 

of  a  disparaging  mitere,  (as  "  swindler,"  "  rogue,"  those  persons  were  j  8  T.  R,  13t).    Where  the 

**  aduliercf  3'')  and  if  they  be  so,  and  be  Mae  and  deelarattoa  atated  that  ia  eanseqaeBoeaf  iba  ia>al, 

malicious,  and  occasion  special  damage,  or  a  par-  the  plaintiff  lost  the  profits  of  certain  pcsribraMD- 

ticular  injury  to  the  party  accused,  he  may  main-  ces  at  the  theatre,  it  was  held  that  the  box-keeper 

tain  an  action  in  respect  of  such  damage  3  sec  1  might  be  asked  whether  the  receipts  of  the  house 

Stark.  SI.  Sd  ed.  190.    An  aetion  does  not  lie  for  had  not  diraiaished,  bat  not  whether  p«rticii]ar 

slander  of  title  though  conveyed  by  writing, «««  peieoM  had  not  in  eonsequanee  given  up  thctr 

less  there  be  special  damage.     Where  particular  boxes  j  1  Esp.  4A^    Special  damage  cannot  b« 

damage  is  the  gist  of  the  action,  it  must  be  speci-  traversed  by  the  pica  where  it  is  not  the  grave- 

ally  laid,  and  proved  as  charged,  m  the  declara-  men  of  the  action  3  29  Eng.  C.  L.  Rep.  96S.    It 

lion,  and  no  evidence  of  il  will  be  received  tmleas  must  be  the  diMct  or  immediaie  coeaeqiiaiee  of 

k  be  stated  with  particularity  and  certainty.    And  the  defendant's  act,  and,  it  aeems,  arises  foholhf 

where  this  is  not  done,  the  declaration  will  be  sub-  therefrom.    Where  the  plaintiff's  master  discharg- 

stantially  bad,  and  the  plaintiff  will  not  be  per-  ed  him,  partly  in  consequence  of  the  defendant's 

mittcd  to  rely  upon  the  general  or  common  state-  icaadal,  and  partly  on  account  of  his  having  bean 

ment  of  injury  to  his  reputation  3  1  Saund.  243,  dismissed  by  a  former  master,  it  seems  the  aciraa 

note  5',  2  Stark.  Ev.  7  ed.  630,   637.    Thus,  if  does  not  lie  3  2  Surk  Ev.  7  ed.  637.    An   alle- 

the  injury  be  that  certain  persons  declined  to  deal  gation  that  by  reason  of  the  words  one  D.  refused 

with  the  i^aintiff,  the  names  of  such  persons  must  to  trust  the  plaintiff,  is  not  supported  by  evidence 

be  sUled  in  the  declaration  3  and  the  loss  of  cus-  that  defendant  spoke  the  vrords  to  E.,  who  mpeat- 

tomers  not  named  cannot  be  proved  at  the  trial  3  ed  them  to  D.  as  the  defendant's  words ;  SO  Eng. 

id;  8  T.  R.  130.    fiut  where  the  statement  of  C.  L.  Rep.  104.    An  averment  that  <' by  reason 

special  damage  with  great  particularity  would,  of  (he  premises  persons  who  wo«jld  otherwise 

from  the  nature  of  the  case,  be  attended  with  have  retained  and  employed  the  plaintiff,  declined 

great  difficulty  and  prolixity,  and  cannot  reasona-  to  do  so,"  is  not  proved  by  showing  that  other 

biy  be  required,  a  more  general  allegation  is  al-  persons  would  have  recommended  the  plaintiff,  and 

lowed.    Thus,  where  the  declaration  in  an  action  that  the  persons  named  in  the  declaration  would 

for  slander,  imputing  incontinence  to  the  plaintiff,  have  employed  plaintiff  on  sneh  recommendation  ; 

stated  that  he  was  preacher  to  a  dissenting  con-  12  Eng.  C.  L.  Rep.  278.    The  declaration  should 

gregation  in  a  certain  chapel,  and  derived  con-  have  laid  the  loss  of  the  recommendation  also, 

siderable  profit  from  his  preaching,  and  by  reason  It  is  not  essential  in  these  cases  that  the  party 

of  the  slander  **  the  said  penions  frequenting  his  refusing  to  deal  with  or  trust  (he  plaintiff,  or  dts- 
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the  cofflmittiDg  of  the  said  grievances  by  the  defendani*  certain  peraoiWy  to 
wit,  £•  F.9  G.  H.9  [jke.t  who  had  therelolbra  dealt  and  had  traneactions  with 
the  plaintiff,  in  his  trade  or  .buaitteaa  of  a  ,  by  him  then  and  there,  and 
thenee  hitherto  carried  on] ;  afterwaide,  to  wit,  on  the  day  and  year  aforeaaidy 
ai  aaid  county,  reepectirely  declined  and  refueed,  and  have  thenee  hiilierto 
leapectively  deeiined  and  refused  to  have  any  dealings  or  transactions  with  the 
plaintiff  in  his  [said3  trade  and  business,  [add  of  [^c],  if  not  mmtumed  b^ore^ 
as  they  otherwise  might  and  woukl  have  had ;  whereby  the  plaintiff  hath  lost  and 
been  deprived  of  divers  gains  and  profits  which  would  otherwise  have  arisen 
and  accrued  to  him  in  that  behalf;  Of^  and  also,  by  reason  of  the  committing 
(]&c.3f  one     ■     »  who  would  otherwise  have  sold  to  the  said  ,  certain 

goods,  to  wit,  [dbc.],  on  credit,  afterwards,  to  wit,  on  [jkcJ]^  at  [JkcS]^  declined 
and  refused  so  to  do ;  whereby,  \jk^J] ;  or,  and  also,  by  reason  [^•],  one 
who  otherwise  might  and  would  have  retained  the  plaintiff  in  the  capacity  of  • 
to  him,  the  said  ■  ,  in  his  bnsiness  of  ,  as  and  finr  wages  and  reward  to  the 
plantiff,  afterwards,  to  wit,  on  [^c.^,  at  the  county  aforesaid,  declined  and  hath 
thence  hitherto  declined  so  to  do ;  whereby  the  i^aintiff  lost,  and  hath  been 
deprived  of  the  wages,  reward,  and  advantages  which  would  odierwise  have 
accrued  to  him;  or^  and  also,  by  reason  f^*],  one  — — ^  who  had  theretofore 
retained  plaintiff  in  the  capacity  [&c«],  at  and  for  [&c.],  afterwards,  to  wit,  on 
[&c.],  at  said  county,  discharged  the  plaintiff  from  his  employ,  and  hath  thence 
hitherto  declined  to  retain  or  employ  him  therein ;  whereby,  [^.]  [How  to 
state  special  damage  in  regard  to  the  loss  of  recommendation,  on/e,  580,  not€  (Ar)* 
Form  of  statement  in  respect  of  the  loss  of  the  benefits  arising  from  the  bospi* 
tality  of  friends,  1.  Taunt  40.  Other  Forms.  8  T.  R.  130 ;  and  in  eases  cited, 
an/e,  580,  note  (A).] 


25.  For  Procuring  a  Third  Person  to  attend  at  a  Public  Auction 
Room  and  Slander  the  Title  of  an  Estate  that  the  Plaintiff^  was 
about  to  SelL 

For  that,  whereas,  the  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  grievances  by  the  defendant  as  hereinaAer  mentioned,  was  seised  as  of 
fee,  of  and  in  the  reversion  of  and  in  certain  land  with  the  appurtenances,  situ- 
ate, lying  and  being  in  the  county  of  — ,  immediately  expectant  upon  the 
death  of  one  E.  F.,  who  was  then  seised  of  the  same  premises  in  her  demesne 

missing  him,  in  consequence  of  the  slander,  should  of  the  .plaintiff  before  the  expiration  of  the  term 

beHevt  that  it  is  true ;  28  Eng.  C.  L.  Rep.  30.    It  for  which  he  was  engag«>d,  or  other  wrongful 

is  necessary  to  call  such  party,  and  not  sufficient  breach  of  eootraet,  Slc,,  such  act  is  not  a  suffi- 

to  prove  merely  his  declarations  as  to  the  cause  of  cient  ground  of  action  against  the  otterer  of  the 

his  declining  to  deal,  &c.  j  1  Saund.  243  d,  n.  j  slander  5  ii  not  being  the  natural  and  legal  consc- 

12  Eng.  C.  L.  Rep.  89.    It  has  been  decided  that  qoence  of  the  words  ;  8  East,  1 ;  2  B.  &  P.  284*, 

if  the  damage  arising  from  the  slander  be  the  But  this  doctrine  seems  doubtful  $  see  t  Stark. 

torofi£/W  act  of  a  Uiird  pertoo;  as  his  dinuml  Ev.  7  Am.ed.  636, 0.  (i). 
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as  of  freehold,  for  the  term  of  her  natural  Ufe*  to  wit,  at  [^c]  And  whereas, 
the  said  plaintiff,  before  and  at  the  time  of  the  oommilting  the  grierancee  here- 
inafter mentioned,  was  desirous  of  selling  his  said  estate  and  interest  by  pnblio 
auction,  and  for  that  purpose,  he  the  said  plaintiff,  before  and  at  the  time  of  the 
committing  of  the  said  grievances,  to  wit,  on  ([dbc.]  at  [dbc.],  caused  his  said 
estate  and  interest  to  be,  and  the  same  then  and  there  were  put  up  and  exposed 
to  sale  by  public  auction,  by  one  G.  H.  as  the  said  auctioneer  and  agent  of  the 
said  plaintiff,  in  order  that  the  same  might  be  then  and  there  ncld  for  the  said 
plaintiff,  yet  the  said  defendant,  well  knowing  the  premises,  but  contriving,  and 
falsely,  and  fraudulently  intending  to  injure  him,  the  said  plaintiff,  and  to  cause 
it  to  be  suspected  and  believed  that  he  the  said  plaintiff  had  no  tide,  estate  or 
interest  of,  in,  or  to  the  said  land  with  the  appurtenances,  and  to  hinder  and 
prevent  the  said  plaintiff  from  seUing  or  disposing  of  his  said  estate  or  interest 
in  the  same,  and  to  cause  and  procure  the  said  plaintiff  to  sustain  and  be  put  to 
divers  great  expenses,  attending  the  said  exposure  to  sale,  and  to  vex,  harass, 
oppress,  impoverish  and  wholly  ruin  him,  the  said  plaintiff,  heretofore,  to  wit, 
on  [jkc,']  aforesaid,  at  the  county  aforesaid,  wrongfully  and  injuriously,  (alsely 
and  maliciously,  caused  and  procured  a  certain  person,  to  wit,  one  W,  M.,  to 
attend  and  be  present  at  and  upon  the  said  exposure  to  sale  of  his  the  said 
plaintiff's  estate  and  interest,  and  then  and  there,  upon  such  exposure  to  sale, 
and  before  the  said  estate  and  interest  had  been  sold,  falsely  and  maliciously 
caused  and  procured  the  said  W.  M.  to  assert  and  represent,  and  the  said  W.  M. 
did  accordingly,  in  the  presence  and  hearing  of  divers  persons,  then  and  there 
assert  and  represent,  at  and  upon  such  exposure  to  sale  as  aforesaid,  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  the  said  G.  H.,  so  being 
such  auctioneer  as  aforesaid,  and  of  and  concerning  the  said  land  with  the 
appurtenances,  and  the  said  plaintiff's  eatate  and  interest  therein,  that  []&c., 
here  set  out  the  words."]  And  whereas,  also,  the  said  defendant,  afterwards,  to 
wit,  on  [&C.3  aforesaid,  at  the  county  aforesaid,  furthei  intending  and  contriv- 
ing as  aforesaid,  then  and  there  falsely  and  maliciously  caused  and  procured  a 
certain  person,  to  wit,  the  said  W.  M.,  to  attend  and  be  present  at  and  upon  the 
said  exposure  to  sale,  of  his  the  said  plaintiff's  estate  and  interest,  and  then 
and  there,  at  and  upon  such  exposure  to  sale,  and  before  the  said  estate  and 
interest  had  been  sold,  falsely  and  maliciously  caused  and  procured  the  said 
\V.  M.  to  assert  and  represent,  and  the  said  W.  M.  did  assert  and  represent, 
then  and  there  in  the  presence  and  hearing  of  divers  other  persons,  then  and 
there  present  upon  and  at  such  exposure  to  sale  as  aforesaid,  of  and  concerning 
the  said  plaintiff  and  the  said  G.  H.,  and  of  and  concerning  the  said  land  and 
the  estate  and  interest  of  the  said  plaintiff  therein,  that  [Sec,  slate  the  words 
with  appropriate  innuendoes.']  By  means  of  the  committing  of  which  said 
several  grievances  by  the  said  defendant  as  aforesaid,  divers  of  the  said  persons 
who  were  so  present  at  and  upon  the  said  exposure  to  sale  as  aforesaid,  and 
who  were  then  and  there  about  to  be  and  become  purchasers  of  the  said  estate 
and  interest  of  the  said  plaintiff,  and  who  might  and  would  otherwise  have  bid 
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for  and  purchased  the  same,  and  especially  L  K.,  who  was  then  and  there  about 
to  bid  for,  and  would  otherwise  have  purchased  the  same,  were  then  and  there 
deterred  and  prevented  from  bidding  for,  and  becoming  the  purchasers  of  the 
said  estate  and  interest  of  the  said  plaintiff,  and  then  and  there,  and  from  tlience 
hitherto  have  respectively  wholly  declined  to  purchase  the  same,  and  thereby 
he,  the  said  plaintiff,  was  then  and  there  hindered  and  prevented  from  selling 
and  disposing  of  his  said  estate  and  interest,  and  hath  thereby  not  only  lost  and 
been  deprived  of  all  the  advantages  and  emoluments  which  he  might  and  would 
have  derived  and  acquired  from  the  sale  tliereof,  but  hath  been  forced  and  obliged 
to  pay,  lay  out  and  expend  divers  large  sums  of  money,  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit,  the  sum  of  dollars,  in  and  aboQt  the  said 

exposure  to  sale»  and  expenses  incidental  thereto,  to  wit,  at  [&c.]  aforesaid. 


26.    Form  when  tlie  Words  are  Spoken  in  oilier  Language  than  the 

English.  (/) 

The  declaration  is  in  the  usual  form  to  the  colloquium.  Hie  colloquium 
words  and  innuendoes  shoidd  be  alleged  as  follows :  Heretofore,  to  wit,  on 
[&c.],  at  [&c.],  in  a  certain  discourse  which  the  defendant  then  and  there  had, 
of  and  concerning  the  plaintiff,  in  the  presence  and  hearing  of  divers  persons^ 
then  and  there  in  the  presence  and  hearing  of  those  persons,  who  then  and  there  * 
understood  the  [German]  language,  falsely  and  maliciously,  spoke  and  publish- 
ed of  and  concerning  the  plaintiff,  the  false,  scandalous,  malicious  and  defama- 
tory words,  following,  in  the  said  []German3  language,  that  is  to  say :  [here  set 
forth  the  words  in  the  German  or  foreign  language :]  and  which  said  words 
signified,  and  meant,  and  were  understood  to  mean  as  follows,  in  the  English 
language,  that  is  to  say  ;  He,  (meaning  the  plaintiff,)  [&c.,  setting  forth  a  cor- 
rect translation  of  the  words  in  English^  with  innuendoes  in  the  usual 
manner,']  and  the  same  [^Gerroan^  words  were  so  understood,  by  the  said  per- 
sons, in  whose  presence  and  hearing  the  same  were  spoken,  as  aforesaid. 

(/)  If  the  words  were  spoken  in  a  foreign  Ian-    rlaration,  the  variance  will  be  fatal.    3  Wend, 
guage  and  are  alleged  in  Englisli  only  in  Ibe  de-    394. 
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1.  Commoii  form. 

2.  Form  of  describing  goods  and  chattels,  choees  in  action,  &c^  in  a  declaration  in 

troyer. 

3.  By  the  Commissioner  of  Insolvents  for  a  conversion  before  the  assignment 

4.  By  the  Commissioner  of  Insolvents  for  a  conversion  after  the  assignment 

5.  By  an  executor  for  a  conversion  in  the  testator's  lifetime. 
0.  By  an  executor  for  a  conversion  after  the  testator's  death. 
7.    By  an  administrator. 


1.  Common  Form. 

Commencement  as  ante,  181  to  188.^  For  that,  whereas,  the  plaintiflf,  here- 
tofore, to  wit,  on  [&,e.f  any  day  before  tvrit,]  was  lawfully  possessed  as  of  his 
own  property,  {b)  of  certain  [goods  and  chattels,  or  deeds  and  writings,  or  bill 
of  exchange,  as  the  case  tnay  6«]],  to  wit :  [*  here  describe  the  property  a»  in 

the  next  form,"]  of  great  value,  to  wit  of  the  value  of dollars ;  and  being  so 

possessed  thereof,  he,  the  plaintifT,  afterwards,  to  wit,  on  the  day  and  year,  and 
at  the  county  aforesaid,  casually  lost  the  said  [goods  and  chattels,  or  deeds  and 
writings,  or  bill  of  exchange,  as  the  case  may  be,2  out  of  his  possession,  and 
the  same  then  and  there  came  to  the  possession  of  the  defendant,  by  finding ; 
yet  the  defendant,  well  knowing  the  same  to  be  the  property  of  the  plaintiff,  but 
contriving  and  intending  to  injure  the  plaintiff  in  this  behalf,  hath  not  as  yet 
delivered  the  same,  [or  either  of  them,  or  any  part  thereof,]  to  the  plaintiff, 
although  often  requested  so  to  do ;  and  afterwards,  to  wit,  on  tlie  day  and  year 
aforesaid,  at  the  the  county  aforesaid,  converted  and  disposed  of  the  same,  to  his, 
the  defendant's,  own  use ;  to  the  plaintiff's  damage  of—  dollars,  and  there- 
fore he  brings  his  suit,  dbc. 


{b)  to  general,  the  words, "  goods  of  the  plain  that  the  omission  of  the  words,  "  as  of  his  proper 

tifl*/'  are  a  sufficient  allegation  of  title  to  person-  g^oods,"  or  "  of  bis  own  property,''  though  cured 

alii>  ;  Steph.  3d  ed.  317;  anttf  413,  n. ;   but  in  by  verdict,  is  fatal  after  a  judgment  by  defauh; 

trover  the  above  form  is  usual,  and  (it  seems)  2  Selw.  N.  P.  1319,  n.  tit.  **  Trover,  III. ;"  1 

necessary ;  and  it  is  said  to  have  been  decided  Chit.  PI.  8  Am.  ed.  161,  n.  (r). 
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2.  Form  of  Describing  (roods  and  Chattels^  Choses  in  Action^  Sfc.^  in  a 

Declaration  in  Trover, 

If  the  declaration  be  for  goods  and  chattels,  insert  at  the  asterisk  in  the 
preceding  form^  any  of  the  foUotving  descriptions,  which  may  be  applicable : 

Ten  horses,  ten  mares,  ten  geldingfs,  ten  bulls,  ten  cows,  [&c.,  stating  the. 
different  descriptions,  and  a  stjfficient  number  to  cover  the  claim,]  ten  tables, 
twenty  chairs,  [Sec,  specifying  the  goods  and  avoiding  any  repetition  of  the 
same  articles,  and  describing  each  as  generally  as  possible,  omitting  the 
quality,  as  "  mahogany,"  "  silver,"  &c.,]  of  great  value,  [&c.,  as  in  preceding 
form  from  the  asterisk  to  the  end.] 

If  a  deed,  say  :  a  certain  deed  of  conveyance,  (c)  bearing  date  the  [Ac],  pur- 
porting to  be  made  between  R.  S.,  of  the  one  part,  and  G.  H*,  of  tlie  otJier  part, 
and  purporting  to  be  a  conveyance  in  fee  simple  from  the  said  R.  S.,  to  the 
said  G.  H.,  of  certain  tenements  therein  mentioned. 

If  a  mortgage^  say:  a  certain  mortgage  deed,  bearing  date  the  [^c.]*  pur- 
porting to  be  made  between  R.  S.,  of  the  one  part,  and  G.  H.,  of  the  otiier  part, 
and  purporting  to  be  a  conveyance  in  fee  simple,  with  a  defeasance,  from  tlie 
said  R.  S.,  to  the  said  G.  H.,  of  certain  tenements  therein  mentioned. 

If  a  bond,  say :  a  certain  writing  obligatory,  commonly  called  a  bond,  sealed 
with  the  seal  of  one  R.  S.,  whereby  the  said  R.  S  ,  became  bound  to  the  plain- 
tiff in  the  penal  sum  of  [one  hundred]  dollars,  and  then  and  still  being  in  full 
force. 

If  bills  of  excliange,  say :  a  certain  bill  of  exchange  in  writing,  made  and 
drawn  by  one  R.  S.,  upon,  and  accepted  .by  the  defendant,  bearing  date  the 
[&c.] ,  whereby  the  said  R.  S.,  requested  the  defendant,  two  months  aAer  the 
date  thereof,  to  pay  to  the  plaintiff,  or  his  order,  the  sum  of  [one  hundred]  dol- 
lars ;  and  a  certain  other  bill  of  exchange,  accepted  by  the  defendant,  for  the 
payment  by  him,  the  said  defendant,  of  a  certain  sum  of  money,  to  wit,  the  sum 
of  [one  hundred]  dollars,  at  a  certain  day  therein  mentioned,  and  now  past. 

If  a  note,  say :  a  certain  promissory  note  in  writing,  made  and  drawn  by  one 
R.  S.,  whereby  he  the  said  R.  S.,  promised  to  pay  to  the  plaintiff,  or  his  order, 
a  certain  sum  of  money,  to  wit,  the  sam  of  [one  hundred]  dollars,  at  a  certain 
time  therein  mentioned,  and  now  past. 

If  coin,  say :  divers,  to  wit,  forty  pieces  of  coin,  cnrrent  in  the  United  States, 
commonly  called  ["  Spanish  dollars,"  or  **  Mexican  dollars,"  or  otlier  general 
description.] 

(r)  It  will  gufficient  if  the  dale  be  omitted.    1  Wils.  116$  Ld.  lUym.  2753  SaUt.  6M. 
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If  bank  notes  f  say:  diyers,  to  wit,  twenty  notes  of  The  Ohio  Life  Insurance 
and  Trust  Company,  commonly  called  bank  bills,  for  the  payment  of  the  sam 
of  twenty  dollars  each. 


3.  Declaration  in  Trover  by  the  Commissioner  of  insolvents^  for  a  Con- 
version before  the  Assignment 

Commencement  as  ante^  193,  Form  11.]  For  that,  whereas,  the  said  E.  F., 
before  he  made  his  assignment  to  the  plaintiff,  to  wit,  on  [^.J,  at  said  county, 
was  lawfully  possessed  as  oP  his  own  property,  of  [&c.,  see  suj^Oj  Forms  1 
and  2,3  of  great  value,  to  wit,  of  the  value  of  —  dollars,  and  being  so  posses- 
sed the  said  E.  F.,  afterwards,  and  before  he  made  his  said  assignment  to  the 
plaintiff,  to  wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  casually 
lost  the  said  goods  and  chattels  out  of  his  possession,  and  the  same  then  and 
there  came  to  the  possession  of  the  defendant  by  finding ;  yet  the  defendant 
well  knowing  the  said  goods  and  chattels  to  be  the  property  of  the  said  £•  F., 
before  he  made  his  said  assignment  to  the  plaintiff,  and  of  the  plaintiff  as 
assignee,  as  aforesaid,  after  the  said  assignment,  but  contriving  and  intending  to 
injure  the  said  £•  F«,  before  he  made  his  assignment,  and  the  plaintiff  as 
assignee,  as  aforesaid,  since  the  assignment  in  this  behalf,  hath  not,  although 
oden  requested  so  to  do,  as  yet,  delivered  to  him  the  said  goods  and  chattels,  or 
either  of  them  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  refused 
so  to  do,  and  the  defendant  aAerwards  and  before  the  said  assignment,  to  wit, 
on  [dus.],  at  the  county  aforesaid,  converted  and  disposed  thereof  to  his  own 
use;to  the  damage  of  the  plaintiff  as  commissioner  and  assignee,  as  aforesaidt 
^f  ^^.^m  dollars,  and  therefore  he  brings  his  suit,  A;c. 


4.  By  the  Commissioner  of  Insolvents  for  a  Conversion  after  the  Assign^ 

ment. 

Commencement  as  ante^  103,  Ibrm  11.]  For  that,  whereas,  the  plaintiff  as 
commissioner  and  assignee,  as  aforesaid,  after  the  said  E.  F.  made  his 
assignment  to  the  plaintiff,  to  wit,  on  [&c.3f  at  [&c.],  was  lawfully  posses- 
sed of  certain  goods  and  chattels,  to  wit,  [^c.^t  of  great  value,  to  wit,  of  the 

value  of dollars,  [or  if  this  be  used  as  a  second  count  staie^  **  of  the  like 

number,  quantity,  quality,  description  and  value  as  the  said  goods  and  chattels 
in  the  said  first  count  mentioned,*']  as  of  the  property  of  the  plaintiff  as  com-  t 

missioner  and  assignee,  as  aforesaid,  and  being  so  possessed  thereof,  the  plain- 
tiff aAerwards,  to  wit,  on  [^c],  last  aforesaid,  at  the  county  aforesaid,  casually 
lost  the  said  ["  last  mentioned,"]  goods  and  chattels  out  of  his  possession,  and  . 
the  same  afterwards,  to  wit,  on  [&c.],  last  aforesaid,  at  said  county,  came  to 
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the  possession  of  the  defendant  by  finding;  yet  tlie  defendant  well  knowing  tlie 
said  [^*  last  mentioned**]  goods  and  chattels  to  be  the  property  of  the  plaintiff, 
as  such  commissioner  and  assignee,  but  contriving  and  intending  to  injure  the 
plaintiff,  as  such  commissioner  and  assignee,  hath  not,  although  oAen  requested 
so  to  do,  delivered  the  said  [^  last  mentioned"]  goods  and  chattels,  or  either  of 
them,  or  any  part  thereof,  to  the  jdaintiff,  but  hath  hitherto  wholly  neglected 
and  re&ised  so  to  do,  and  afterwards,  to  wit,  on  Q&c.]*  last  aforesaid,  at  said 
county,  converted  and  disposed  thereof  to  his  own  use ;  to  the  damage  of  the 
plaintiff,  as  commissioner  and  assignee,  as  aforesaid,  of  ^— -  dollars ;  and 
thereupon  he  brings  his  suit,  Ac. 


5.  Declaration  in  Trover  by  Executor^  far  a  Conversion  in  the  Testator* s 

Lifetime. 

Cammeneemeni  as  ante^  190, /brm  2.]  For  that,  whereas,  the  said  6.  H., 
in  his  lifetime,  to  wit,  on  |^&c.]],  at  Q&c.],  was  lawfully  possessed  of  divers 
goods  and  chattels,  to  wit,  []&c.,  see  ante^  Ibrm  2,]  of  great  value,  to  wit,  of  the 
value  of  — ^  dollars,  as  of  his  own  property ;  and  being  so  possessed  thereof, 
the  said  G.  H.,  in  his  lifetime,  afteiwards,  to  wit,  on  the  day  and  year  afore- 
said, at  the  county  aforesaid,  casually  lost  the  said  goods  and  chattels  out  of  his 
possession,  and  the  same  afterwards,  and  in  the  lifetime  of  the  said  O.  H.,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  came  to  the  posses- 
sion of  the  defendant  by  finding;  yet  the  defendant,  weU  knowing  the  said  goods 
and  chattels  to  be  the  property  of  the  said  G.  H.,  in  his  lifetime,  and  of  the 
plaintiff  as  executor,  as  aforesaid,  after  the  decease  of  the  said  G.  H.,  but  con- 
triving and  intending  to  injure  the  said  G.  H.,  in  his  lifetime,  and  the  plaintiff, 
as  executor,  as  aforesaid,  after  the  death  of  the  said  G.  H.,  did  not  deliver  the 
said  goods  and  chattels,  or  either  of  them,  or  any  part  thereof,  to  the  said  G.  H., 
in  his  lifetime,  nor  bath  he  delivered  the  same,  or  any  part  thereof,  to  the 
plaintiff,  as  executor,  as  aforesaid,  since  the  death  of  the  said  G.  H., 
although  often  requested  so  to  do,  and  the  defendant  afterwards,  and  in  the 
lifetime  of  the  said  G..H.,  to  wit,  on  []^.]]f  aforesaid,  at  the  county  aforesaid, 
converted  and  disposed  of  the  said  goods  and  chattels  to  his  own  use.  [w9(U 
the  next  form  as  a  second  count  if  it  be  not  dear  that  the  conversion  was  in 
the  testator* s  lifetime.']  To  the  damage  [&c.,  conclude  and  add  profert^  as 
ante^  190,  Form  2.] 
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6.  By  an  Executor  for  a  Conversion  after  the  Testator'*  s  Deatli, 

For  that,  whereas,  [also3  the  plaintiff,  as  executor,  as  aforesaid,  afterwards, 
and  after  the  death  of  the  said  G.  H.,  to  wjt,  on  [&^c.]],  at  [&c.,39  was  lawfully 
possessed  of  divers  goods  and  chattels,  to  wit,  [dec,  see  ante,  form  2,3  of  great 

value,  to  wit,  of  the  value  of dollars,  [or,  if  this  be  tised  as  a  second  count 

state  **  of  the  like  number,  quantity,  qnality,  description  and  value  as  the  said 
goods  and  chattels  in  the  said  first  count  mentioned'']  as  of  his  property  as  snch 
executor,  as  aforesaid,  and  being  so  possessed  thereof,  the  plaintiff  afterwards, 
to  wit,  on  [[&c.],  last  aforesaid,  at  the  county  aforesaid,  casually  lost  the  said 
[**  last  mentioned"]  goods  and  chattels  out  of  his  possession,  and  the  same  then 
and  there  came  to  the  possession  of  the  defendant  by  finding ;  yet  the  defendant 
well  knowing  the  said  []*<last  mentioned"]  goods  and  chattels,  to  be  the 
property  of  the  plaintiff,  as  executor  as  aforesaid,  but  contriving  and  intending 
to  injure  the  plaintiff,  as  executor  as  aforesaid,  in  this  behalf,  hath  not  as  yet 
delivered  the  said  {j*  last  mentioned"]  goods  and  chattels,  or  any  part  thereof, 
to  the  plaintiff,  (although  oflen  requested  so  to  do,)  and  hath  hitherto  whoUy 
neglected  and  refused,  and  still  wholly  neglects  and  refuses  so  to  do,  and  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  converted 
and  disposed  of  the  said  [**  last  mentioned"]  goods  and  chattels  to  his  own  use, 
[conclude  to  the  damage  of  the  plaintiff  ai  executor ^  and  with  op  rofert  as  ante^ 
190,  Form  2. 


7.  By  an  Administrator. 

Commencement  and  conclusion  as  ante,  190,  Form  1.  The  cause  of  action 
may  be  set  forth  as  in  the  two  preceding  forms,  substituting  for  "  executor"  as 
therein,  the  word  "  administrator." 


CHAPTER  XIX. 

DECLARATION  IN  DE'ONUE. 

Commencement  ag  ante  181,  /o  188.]  For  that,  whereas,  the  plaintiff,  here- 
tofore, to  wit,  on  [&C.9  any  day  before  the  writ  issued,]  at  the  county  afore- 
said, delivered  to  the  defendant  certain  [goods  and  chattels,  or  deeds  and  wri- 
tings], to  wit :  [^kere  describe  the  goods']  (a)  of  the  said  plaintiff,  of  great  value, 

to  wit,  of  the  value  of dollars,  to  he  redelivered  by  the  defendant  to  the 

plaintiff,  when  the  defendant  should  be  thereunto  afterwards  requested.  Yet  the 
defendant,  although  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
county  aforesaid,  was  requested  by  the  plaintiff  so  to  do,  hath  not  as  yet  deliver- 
ed the  said  goods  and  chattels,  or  either  of  th^m,  or  any  part  thereof,  to  the 
plaintiff,  but  the  defendant  hath  wholly  neglected  and  refused  so  to  do,  and  hath 
detained  and  still  unjustly  detains  the  same  from  the  plaintiff;  to  the  damage  of 
the  plaintiff  of  — ^  dollars ;  and  therefore  he  brings  his  suit,  &c« 


CHAPTER  XX. 


DECLARATION  IN  REPLEVIN,  (b) 

Court  of  Common  Pleas  of  county 

Of  tlie  Term  of  •         in  the  year  of  our  Lord 

The  State  of  Ohio,  — —  county,  ss.  A.  B.,  by  J.  S.,  his  attorney,  complains 
of  C.  D.,  in  a  plea  of  Replevin;  for  that  the  defendant,  heretofore,  to  wit,  on  [&c., 
any  day  brfore  the  issuing  of  the  writ,]  at  [&c.],  wibngfuUy  and  unjustly  de- 
tained in  his  possession,  and  from  the  plaintiff,  the  following  goods  and  chattels 
of  the  plaintiff,  and  until  the  same  were  replevied  by  the  writ  of  replevin  issued 
herein,  to  wit :  [here  describe  the  property  as  in  the  writ.]  To  the  damage  of 
the  plaintiff  of dollars ;  and  thereupon  he  sues,  &c. 

(a)  The  goods  are  usually  described  as  in  Tro-  D.,  though  requested  so  to  do,  has  not  delivered 

ver.    See  form,  anU,  p.  585.    It  is  said,  however,  the  said  goods  and  chattels,  nor  any  part  thereof, 

more  certainty  is  required  in  detinue  than  in  tro-  to  the  said  A.  B.  j  and  so  the  said  C.  D.  wrong- 

ver.    2  Saund.  74,  b;  Co.  Lit.  ftSS,  b.    Tlie  date  fully  detains  the  same  from  the  said  A.  B.    To 

of  a  deed  need  not  be  stated.    1  Wils.  116.   The  his  damage  -*—  dollars,  and  thereupon  he  sues, 

action  itself  is  seldom  brought  in  this  Stale ;  at  See.    Wil.  Forms  and  Prac.  129. 

least,  I  never  knew  one  to  occur  in  practice.  But  an  averment  in  regard  to  the  original  ta- 

(^)  For  the  form  of  affidavit  and  the  mode  of  king  seems  unnecessary,  inasmuch  as,  under  our 

proceeding*  in  this  action,  see  post,  vol.  2.    The  statute,  the  mode  in  which  the  defisndant  took  or 

form*of  declaration  in  Replevin  may  be  as  fol-  came  to  the  possession  of  the  property,  and  the 

lows,  commencing  as  above :  for  that  the  said  C.  previous  possession  of  the  plaintiff  are  both  ini- 

D.  on —— at —— was  possessed  of  certain  goods  material,  provided  the  defendant  wrongfully  de- 

and  chattels  of  the  said  A.  B.  to  wil,  IHere  tU-  taiued  it :  the  wrongful  detention  being  tlie  only 

scribe  the  articles  as  in  the  wrii]  to  be  delivered  ground  upon  which  the  action  can  be  brought    7 

to  the  said  A.  B.  when  he,  the  said  C.  D.,  should  Ohio  Rep.  (part  2)  135;  5  Ohio  Rep.  593. 
be  thereto  afkerwards  requested.    Yet  the  said  C. 


CHAPTER  XXL 


DECLARATIONS  IN  TRESPASS,  (a) 


SBcnoN    I.    roE  iirjTTBns  to  thx  nsKsoir. 

1.  For  an  anaxilt,  iMttery,  and  woonding. 

9.  For  riding  againat  the  plaintiC 

3.  For  ftlae  impnaonmeBt 

4  For  criminal  cooveiaatioiL 

5.  For  an  assault,  du^  on  the  plaintifTa  wife. 

6.  By  husband  and  wife  for  an  assault,  &c.,  on  the  latter. 

7.  For  debauching  plaintiff's  daughter. 

II.      FOR  INJURIKS  TO  PSaSOHAIt  PmOPSaTT. 

1.  De  bonis  asportatis. 

3.  For  chasing  sheep,  dtc,  with  special  damage. 

3.  For  shooting  a  dog. 

4.  For  running  defendant's  cait  against  the  jdaintiff's  bom  and 

killing  it 

5.  For  running  a  carriage  against  die  plaintiff's  caniage ;  wherebj 

he  was  thrown  out,  his  carriage  damaged,  and  htmsdf  iigured, 
dtc 

6.  For  seiang  and  detaining  pbinliff '«  «ait  nd  hoiae  and  conveit* 

ingan  halter. 

7.  For  cutting  a  rop^  whereby  plaintiff's  boat  was  driven  on  shore 

and  damaged. 

III.    Foa  izfjunixs  to  tbb  reax<tt. 

1.  For  trespass  in  plaintiff's  dwelling  house  and  seizing  goods 

therein. 

2.  For  an  expulsion. 

3.  Trespass  quare  clausmn  fregit,  stating  various  trespasses  and 

injuries. 

4.  For  breaking  up  a  railroad,  and  making  a  tramroad  across  the 

same. 

5.  Trespass  for  mesne  profits  and  costs  of  ejectment 


(a)  Sm,  IB  feneral,  at  to  (his  form  of  aetion,  The  reeeiil  statute  of  tbis  State,  anU,p.  11,  an- 

Mite,  p.  SI  to  26;  Steph,  N.  P.  Com.  Dif . ;  Sehv.  thorises  an  action  oo  tkt  eaia  for  iajurics  to  (ha 

N.  P.  Bac.  Ab. ;  2  Stark.  Er.  j  Harr.  lodeic,  Ti-  person  or  personal  property,  9ie.    S«e  Foms  in 

TLS  "  Trespass.'^  Case. 


i 
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For  ii^^M  to  ^  penon. 


Sec.  I.    For  injuriss  to  the  person. 


1.  For  AssauU  Battery^  and  Wounding,  (fi) 

Commmeement  om  ante^  181,  Ibrm  1.    For  that  (c)  the  defendant,  on  the 
day  of  —^  A.  D.9  — »  {d)  at  Qftc.^*  with  force  and  anna  (e)  assaulted 
(g)  the  plaintiff,  and  beat,  bruised,  [[pushed,  dragged  and  pulled  about,  kicked 


(h)  See,  in  feneral,  Bee.  Ab.  Ananlt ;  Com.  2.  A  Battery  it  anj  unlawful  iatidiing  another 

Batiefys  Bora,  J.  Aannh;  1  Sehr.  N.  P.  hj  the  aggiessor  hjauelf  witli  Us  hand  or  aajr 

Xl'y  1  ChiL  G.  P.  37;  3  Bla.  Com.  120;  1  Staph,  hiftrumeat,  or  by  hit  terrant  by  hit  eommand,  or 

N.  P.  Tit.  "Attault  and  Battery.''   1.  An  AuatUt  by  any  sobttanee  put  or  continued  in  motion  by 

b  an  atUmpi  with  violence  to  do  a  person  tome  him ;  1  Chit.  Gen.  Prae.  37.    If  the  bjory  arite 

bodily  harm,  at  by  holdiaf  up  a  litt,  ttrikin|^  al  from  meoUabU  or  unavoidable  aceident  or  neeet- 

aaother  with  a  ttick  which  doet  not  touch  the  lat-  tity,  and  there  be  no  want  of  care,  no  action  lice  $ 

ler,  or  throwing  any  thing  at  a  penon  which  mi»-  at  if  a  horse,  being  frightened,  run  away  with  the 

tet  him,  or  by  any  limOar  act  of  inchoate  violence,  rider  and  hurt  the  plaintiff,  or  the  injury  arite  from 

thowiag  an  intention  to  do  injoiy,  and  the  aggiet-  the  aeeidenlal  esEploeion  of  a  gun,  or  in  cutting 

tor  being  within  tncb  a  dittance  irom  the  party  wood  with  an  axe,  dec    But  the  act  need  not  be 

attanlted,  that  the  intention  might  potttbly  be  ex*  urilfiU  to  mabtain  the  action,  nor  it  the  degree  of 

ecoted.    The  quo  ammo  it  material  in  the  case  of  violence  material ;  3  East,  602;  Sd.  Bac.  Ab. 

anattault;  and,  therefore,  where  a  party  half  drew  Ste*,  tiM  gt^ra.    BntUtt  are  where  the  tlun  it 

hit  tword,  but  taid  '^  if  it  were  not  attice  time  I  not  broken. 

would  run  you  through  the  body,''  it  wat  held  3.  A  H^oMwIu^r  oontittt  ingivinganother  a  cut 

Ihare  wat  no  attault,  the  wordt  negalrrii^  an  in-  or  even  a  teratch  opening  the  flesh  j  1  ChiL  G.  P. 

tention  to  do  violence  $  1  Mod.  R.  3;  Bac  Ab.  38;  or  breaking  the  skin ;  26  £ng.  C.  L.  Rep. 

Attault,  A.    The  riding  aAer  a  perton  and  obli-  £97. 

gtng  him  to  run  away  into  a  garden,  to  avoid  be-  4.  A  Mcafum  it  defined  to  be  the  deprivation 

mg  beaten,  it  an  attault  \  Morton  v.  Shoppee ;  14  of  a  member  proper  for  defence  in  light,  and 

Eng.  C.  L.  Rep.  366.    Mere  wordt  of  abute  and  which  9«e  not  only  an  arm,  leg,  finger,  eye,  and  a 

threatt  do  not  conttituta  an  attauk ;  1  Chit.  G.  P.  fore  tooth,  but  alto  tome  others;  but  not  at  it  hat 

37.    In  Stephent  e.  Myers,  19  Eng.  C.  L.  Rep.  been  said,  a  jaw  tooth,  or  the  ear,  or  a  nose,  be- 

414,TiHDAL,  C.  J.  taid,  "It  it  not  wtry  threat,  cmite  they  have  been  tuppoeed  to  be  of  no  nte 

when  there  it  actually  no  personal  violence,  that  in  fighting ;  3  Bla«  Com.  121. 

conttitutet  an  attault :  there  mutt,  in  all  catet,  be  (e)  The  word  **  whereat,"  here  would  be  de* 

the  merjM  of  carrying  the  threat  into  effect.    The  manrable. 

qoettion  I  thall  leave  to  yoti  will  be  whether  the  («<)  The  exact  day  it  not  material.    "Made  an 

defendant  wat  advancing  at  the  time  in  a  threat-  muauU"  on  divert  dayt,  would  be  bad  on  tpecial 

ening  attitude  to  ttrike  the  chairman,  to  that  hit  demurrer ;  aliUr  it  teitmt,  if  the  all^ation  be 

blow  would  have  almost  iaamediately  reached  the  "  assaulted"  on  divers  days ;  tee  6  East,  396. 

chairman  if  he  had  not  been  stopped,  then,  though  There  should  be  a  separate  count  for  each 

he  was  not  nearenoogh  at  the  time  to  have  struck  tinct  assault  on  several  occasions  on  the 

hhn,  yet  if  he  were  advancing  with  that  mtent,  I  day,  or  dilferent  days.    Upon  one  eount  for 

think  it  amonnu  to  an  assault  in  law.    If  he  were  attault,  no  teeond  attault  can  be  peovrd ;  tee  1 

to  advancing,  that  within  a  teeond  or  two  of  timn  Sannd.  299,  note  6;  1  Camp.  473. 

he  wouki  have  reached  the  plaintiff  it  teemt  to  {e)ViH  armU  teemt  neeestaiy ;  at  leatt  it  it 

me  it  is  an  assault  in  law.    If  yon  think  he  were  always  tafett  to  insert  it.    I  Chit  PI.  8  Am.  ed. 

not  advancing  to  ttrike  the  plaintiff,  then  only  can  387. 

yon  find  your  verdict  for  defendant,  othetwite  {g)  Under  a  eount  for  an  attaoH  and  battery, 

yon  mutt  find  it  fee  plaintiff  and  give  him  soeh  the  former  only  may  be  proved ;  Bro.  Ab.  Tret 

damages  at  you  think  the  iMare  of  the  ease  re  pa«,  pi.  40;  eit.  2  Chit  Pree.  716. 
qnires." 
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"wounded  (A)]  and  ill-treated  him,  whereby  (t)  the  plaintiff  became,  and  was, 
sick,  sore,  lame  and  disordered,  and  s6  continued  for  a  long  time,  to  wit,  thence 
hitherto,  during  all  which  time  the  plaintiff  suffered,  great  pain,  and  was  pre- 
vented from  transacting  his  necessary  affairs  and  business,  and  also  thereby,  the 
plaintiff  was  obliged  [to  incur,  and  did  then  and  tliere  incur,  or  "  to  subject 
himself  to  liability  to  pay,and  became  liable  to  pay,"  (k)"]  great  expenses,  to  wit, 
to  the  amount  of  dollars,  in. and  about  the  endeavoring  to  be  cured  of  the 

injuries  so  sustained  by  him;  and  thereby  also,  divers  large  quantities  of  blood 
which  issued  and  flowed  from  the  said  wounds  of  the  plaintiff,  ran  and  flowed 
on  the  clothes  and  wearing  apparel,  to  wit,  one  coat  and  one  waistcoat,  one 
pair  of  trowsers  and  one  shirt  of  the  plaintiff,  wherewith  the  plaintiff  was  then 

clothed,  of  the  value  of dollars,  and  greatly  soiled  and  damaged  and  spoiled 

the  same,  so  that  the  same  thereby  became  of  litde  or  no  use  or  value  to  the 
plaintiff,  and  other  wrongs  (/)  to  the  plaintiff  then  did ;  to  wit,  at  the  county 
aforesaid,  agamst  the  peace  and  dignity  of  the  state  of  Ohio,  and  to  the  damage 
of  the  plaintiff  of dollars  ;  and  therefore  he  brings  his  suit,  &c. 


2.  For  Riding  against  the  Plaintiff. 

For  that,  the  defendant,  on  [&c.],  at  [&c.],  with  force  and  arms,  and  with  a 
certain  horse,  assaulted  the  plaintiff,  and  then  and  there  rode  [or  "drove/'  as 
the  case  mqy  be,']  the  said  horse  upon,  against,  and  over  the  plaintiff,  and  then 
and  there  violently  knocked  him  down  to  and  upon  the  ground,  and  trod  and 
trampled  upon  the  plaintiff,  and  then  and  there,  with  the  said  horse,  gave  and 
struck  the  plaintiff  divers  blows,  and  kicked,  bruised  and  wounded  him,  where* 
by,  [&c.,  conclude  as  in  Form  1. 


3.  For  False  Imprisonment  (m) 

For  that  the  defendant,  on  [&c.3«  at  [^.],  with  force  and  arms  assaulted  the 
plaintiff,  and  then  and  there  seized  and  laid  hold  of,  and  beat  the  plaintiff,  and 

.  {h)  Use  only  such  of  Uiese  words  as  are  war-  64,  87}  cit.  2  Chit.  Prec.  716.    Semhfe,  damages 

ranted  by  tlie  fact;  see  ncpra,  note  {b).  and  matters  aeUirdly  arising  from  the  aet  com- 

(«)  Adopt  only  so  much  of  the  following  stnte-  plained  of  and  stated,  may  be  profved ;  Boll.  N. 

meat  ol  damage  as  can  be  proved.    In  cases  of  P.  89j  1  Chit.  PI.  8  Am.  ed.  397;  -S  £ag.  C.  L. 

sligbt  assaults,  without  special  damage,  proceed  Rep.  313^  17  Pick.  78;  12  Wepd.  39;  3  Walls, 

at  once  to  the  aUa  etionma*  S70j  1  Mass.  12, 

{k)  These  words  are  proper  if  the  expenses  >  (m)  What  shall  be  deemed  a  fiilse  imprisoo- 

were  not  paid  before  the  action  ;  see  Prilcbett  v.  meat,  see  1  Chit.  G.  P.  47$  %  Stark.  Ev.  1111;  3 

Boevey,  1  C.  &  M.  775;  cit.  2  Chit.  Prec.  715.  Bia.  Com.  127, 138.  fiare  woids  do  not  in  gener- 

(/)  The  alia  enormia  does  not  appear  to  be  an  al  aoKNUt  to  an  imprisonment.    Tliere  must  be 

essential  allegation.    It  is  no  part  of  the  declare-  some  ad  whereby  tlie  plaintiff  was  deprived  of 

tioo,  and  no  facUcan  be  given  in  evidence  under  his  pefsonal   frandom  for  some  portion  of  lime, 

it,  which  might  consistently  with  decency  be  sta-  however  short ;  there  must  be  a  laying  hnM  ol 

ted  in  the  declaration ;  Peakc,  R.  46, 62'j  3d  ed.  the  person,  or  some  actu-d  restraint  on  submission 
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with  great  force  and  violence  pulled  and  dragged  him  about,  (n)  and  also  then 
and  there  imprisoned  the  plaintiff,  and  kept  and  detained  him  in  piison  there  for 
a  long  time,  to  wit,  —  then  following,  [or  then  and  there  forced  and  com- 
pelled the  plaintiff  to  go,  and  caused  him  to  be  forcibly  conv^ed  in  custody 
in  and  along  divers  public  streets  and  highways  to  a  certain  police  station,  and 
there  imprisoned  the  plaintiff  and  kept  and  detained  him  in  prison  there  with- 
out any  reasonable  or  probable  cause  whatsoever,  for  a  long  space  of  time ;  to 

wit,  for  the  space  of then  next  following,  to  wit,  at  the  county  aforesaid ;  at 

the  expiration  whereof,  the  defendant  forced  the  plain tifi*  to  go^  and  caused  him 
to  be  forcibly  conveyed  in  custody  to  a  certain  police  office,  and  there  again 

imprisoned  the  plaintiff  for  a  long  time,  to  wit, then  following,  to  wit, 

at  the  county  aforesaid,"  of  coune  the  above  statement  must  depend  on  and  he 
varied  by  thefacts^  contrary  to  law  [and  under  a  false  and  unreasonable  asser- 
tion, color  and  charge,  that  the  plaintiff  had  committed  an  offence  punishable  by 
law,  to  wit,  that  he  had  committed  felony,  {o)]  whereby  the  plaintiff  was  then 
and  there  not  only  hurt,  bruised  and  wounded,  and  suffered  great  anguish  and 
pain  of  mind  and  body,  and  was  prevented  from  attending  to  his  lawful  affairs, 
bat  was  also  thereby  then  and  there  greatly  exposed  and  injured  in  his  credit, 
reputation  and  circumstances,  and  was  subjected  and  put  to  divers  expenses,  to 
wit,  to  the  amount  of  dollars,  in  order  to  obtain,  and  in  obtaining  his  libera- 

tion from  the  said  imprisonment,  to  wit,  at  the  cotrnty  aforesaid,  (p)  [or  *Mn 
order  to  obtain  his  liberation  from  the  said  imprisonment  was  obliged  to  find  and 
procure  and  did  procure  bail,  to  wit,  E.  F.,  and  G.  H.,  for  his  appearance  before 
a  justice  of  the  peace,  to  answer  a  certain  false  and  unfounded  charge,  then  and 
there  made  against  him  by  the  plaintiff,  to  wit,  at  the  county  aforesaid  ;"3  ^i^d 
other  wrongs,  [&c.,  conclude  as  in  Form  1  .^ 


wjihout  force ;  and  in  this  instance  aetoal  laying  police  office  stood  before  the  plaintiff  and  said, 
on  the  hand  is  not  necessary ;  2  Stark.  Ev.  7  Am.  **  You  cannot  go  away  till  the  magistrate  comes," 
ed.  1111, 1112^  If  an  officer  or  other  person  say,  if  it  appear  that  he  relinquished  that  attitude  and 
"  You  are  my  prisoner,  dLc."  or  state  that  he  holds  went  to  another  part  of  the  office  before  the  plain- 
a  warrant,  and  that  the  party  must  accompany  tiff  had  made  any  attempt  to  depart ;  25  Eng.  C. 
,  him,  and  he  submit,  in  cither  case  there  is  a  soffi-  L.  Rep;  612.  An  imprisonment  includes  an  an- 
cient imprisonment ;  id.  and  note  (y) ;  Bull.  N.  P.  sam/i;  but  a  mere  etrrtst  does  not  constitute  a  btU' 
62;  12  Eng.  C.  L.  Rep.  I7I5  17  Eng.  C.  L.  Rep.  tery;  see  Stark.  &c*  attprcu  The  forcible  deten- 
244;  and  see  21  Eng.  C.  L.  Rep.  449.  Where  tion  of  a  party  in  the  street  against  his  will  is  an 
npon  a  magistrate's  warrant  being  shown  to  the  hnprisonmrat. 

plaintiff,  he  volontarily  and  without  eompnbion  (ir)  If  the  plaintiff  were  hamia^edf  state  the 

attended  the  constable,  held  no  imprisonment ;  fact  thus, "  and  then  and  there  put  certain  hand* 

2  N.  R.  211.    And  in  trespass  for  false  imprison-  euffi  on  the  plaintiff's  wrists,  and  handcuffed  the 

ment,  proof  must  be  given  of  circumstances  from  plaintiff  and  kept  him  so  handcuflbd  for  a  long 

which  the  court  and  jury  may  decide  whether  time,  to  wit,-— hours  then  following/' 

there  was  or  was  not  a  restraint  or  detention  of  {o)  See  2  M.  4l  Sei.  77. 

the  person ;  and  it  is  not  enough  for  witnesses  to  (p)  Form  of  allegation  if  plaintiff  has  not  paid 

swear  that  they  considered  the  plaintiff  was  in  «3q>enses  j  ante,  iS92,  n.  {ky    No  special  damage 

custody,  and  thought  that  he  was  under  restraint,  not  specifically  laid,  can  be  recovered  as  dama- 

nor  is  it  enough  to  show  that  the  defondant  at  a  ges  \  see  anUf  note  {I). 
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For  iMariMlo 


4.  For  Criminal  CanverscUion.  (q) 

For  that  the  defendant,  on  [dbc.],  at  [dbc^t  and  on  diven  other  days  and 
times  between  that  day  and  the  commencement  of  this  suit,  with  force  and 
arms  assaulted  — — ,  then  and  still  being  the  wife  of  the  i^intiff,  and  then  and 

there  debauched  and  carnally  knew  the  said ,  whereby  her  affection  for  the 

plaintiff  was  alienated  and  destroyed,  and  he  was  and  is  deprived  of,  and  hath 
wholly  lost  the  comfort,  fellowship  and  society  of  his  said  wife,  and  of  her  aid 
and  assistance  in  his  domestic  affairs,  which  he  ought  to  have  had  and  otherwise 
would  have  had,  and  other  wrongs,  [^•,  conclude  as  ante^  Form  1,  p.  592.3 


5.  For  an  Assault^  Sfc.^  on  the  Plaintiffs  Wife. 

For  that  the  defendant,  on  [[^O*  ^  &c.],  with  force  and  arms  assanlted 
-,  then  and  still  being  the  wife  of  the  plaintiff,  and  then  and  thenT  beat, 
braised,  wounded  and  ill-treated 'the  said  ,  whereby  the  said  »  then 
became  and  was  sick,  sore  and  disordered,  and  so  continoed  for  a  long  time,  to 
wit,  for  the  space  of  —^  then  next  following,  whereby  the  plaintiff  during 
that  period  was  deprived  of  the  comfort,  company  and  fellowship  of  his  said 
wife,  and  of  her  aid  and  services  in  his  domestic  affairs,  and  the  plaintiff  during 
the  said  last  mentioned  period,  did  necessarily  incur  divers  expenses,  to  wit,  to 
the  amount  of  dollars,  in  and  about  the  curing  and  nursing  and  taking  care 

of  his  said  wife  upon  the  said  occasion,  and  other  wrongs,  \conclude  as  mUe^ 
Form  I.  p.  692.] 


6.  By  a  Husband  and  Wife  for  an  assault^  Sfc.  on  the  Latter. 

For  that  the  defendant,  on  [^c],  at  [[&c.],  with  force  and  arms,  assaulted  the 

said ,  then  and  still  being  the  wife  of  the  said  A.  B.,  and  then  and  there 

beat,  bruised,  wounded  and  ill-treated  her,  whereby  (r)  she  became  and  was  sick, 
sore,  lame  and  disordered,  and  so  continued  for  a  long  time,  to  wit,  —  then 
following,  during  which  time  she  suffered  great  pain,  and  other  wrongs,  [&c., 
as  in  Form  1,  ante,  p.  592,  concluding  to  the  damage  **of  the  plaintiffs."] 


{q)  S«e  form  in  CmC;  anUf  471.  or  fiict  is  a  damage  to  the  busbaod  only,  as  tba 

(r)  Care  mutt  be  taken  where  the  wife  i«  Joined    lots  of  aarvicc,  or  expense ;  atOt,  87, 88. 
as  a  plaioliff,  not  to  state  any  thing  which  in  law 
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» 

7.  For  Debauching  Plainiiff^s  Datighter,  (s) 

For  that  the  defendant,  on  [&c.],  at  [&c.],  and  on  diyers  days  and  times 
between  that  day  and  the  commencement  of  this  suit,  with  force  and  arms 

assaulted ,  then  and  still  being  the  daughter  and  senrant  of  the  plaintiff,  and 

then  and  there  debauched  [kc.f  proceed  a$  in  Ibrm  1,  on/e,  487,  488,  to  the 
toorde  'incidental  thereto,  to  wit,  at  the  county  aforesaid,''  and  then  conclude 
^  and  other  wrongs,"  &c.,  ae  on/e,  Ibrm  1.] 


SSC.  IL      FOR  INJVRIKS  TO  PERSONAL  PROPERTT. 

1.  De  bonis  asportatii. 

For  that  the  defendant,  on  [^c],  at  [&c.],  with  force  and  arms,  seized  and 
took  certain  goods  and  chattels  of  the  plaintiff,  to  wit,  -»—  {t)  of  great  value, 
to  wit,  of  the  Yalue  of  — ^  dollars,  Q*  and  then  and  there  knocked,  cast  and 
threw  about,  and  greatly  broke,  damaged,  injured  and  destroyed  the  said  goods 
and  chattels"—^  the  fact  be  eo'-^or']  and  carried  away  the  same,  and  converted 
and  disposed  thereof  to  his  own  use,  and  other  wrongs,  [^u^,  on/e,  Form  1, 
p.  592.] 


2.  For  chasing  Sheep^  SfCy  with  Special  Damage, 

For  that,  the  said  defendant,  on  [[&c.],  and  on  divers  other  days  and  times, 
between  that  day  and  the  day  of  the  commencement  of  this  suit,  with  force  and 
arms,  &:c.,  drove  and  chased,  the  sheep,  ewes  and  lambs,  dec,  to  wit,  — - 

sheep, ewes,  and  lambs,  of  the  said  plaintiff,  of  g^at  value,  to  wit,  of 

the  value  of  ^— -  dollars,  to  wit,  at  the  county  aforesaid,  whereby  the  said 
plaintiff  was  not  only  put  to  great  trouble  and  expense,  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit,  the  sum  of  -^—  dollars,  in  and  about  endea- 
voring to  find  his  said  sheep,  ewes  and  lambs,  but  also  divers  thereof,  to  wit, 

sheep,  —^  ewes,  and lambs,  of  great  value,  to  wit,  of  the  value  of 

--^-  dollars,  then  and  there  died ;  and  others  thereof,  to  wit,  — — >  sheep,  — ^ 

ewes,  and lambs,  of  great  value,  to  wit,  of  the  value  of  -— »-  dollars,  then 

and  there  became  and  were  wholly  lost  to  the  said  plaintiff,  and  the  residue  of 
the  said  sheep,  ewes  and  lambs,  then  and  there  became  and  were  greatly  dama- 
ged, and  lessened  in  value,  to  wit;  and  other  wrongs,  [d^c,  as  ante^  Ibrm  !» 
p.  692.] 


(#)  See  form  ia  Ca$e,  ante,  487,  Form  1}  ud       (t)  Deteribe  them  ai  in  trover,  ante,  BS5,  id, 
Irw,  ante,  81.  note. 
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3«  For  Shooting  a  Dog, 

For  that,  the  said  defendant,  on  [&c.3«  with  foree  and  arms,  &c.,  to  wit,  at 
[&c.]],  shot  off  and  discharged  a  certain  gun,  then  and  there  loaded  with  gun- 
powder and  shot,  at  and  against  a  certain  dog  of  the  said  plaintiff,  of  great  ndae, 
to  wit,  of  tlie  Talue  of  *— -  dollars,  and  thereby  and  therewith,  then  and  there 
so  gready  shot,  hurt,  and  wounded  the  said  dog,  that  by  reason  thereof  the  said  ^ 
dog,  being  of  the  value  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  afcyrr- 
said,  died,  to  wit,  at  [dbc.]]*  aforesaid.  [^  the  mode  in  which  the  defendant 
injured  the  dog^  ^c.f  be  doubtful^  add  a  more  general  county  m/oUowm  i] 

Second  Count* 

And  also,  for  that,  the  said  defendant,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  dbc,  to  wit,  at  [^.J,  aforesaid,  greatly  beat,  hurt  and  wounded 
a  certain  other  dog  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
—  dollars,  and  by  reason  thereof,  the  same  dog,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  died,  to  wit,  at  [&c.3i  aforesaid,  and  other  wrongs,  [d^c. 
Conclude  as  ante^  592.]] 


4.   For  running  Defendani^s  Cart  against  the  Plaintiff ''s  Horse^  and 

killing  it. 

For  that,  the  said  defendant,  on  [&c.,  day  of  injury^  or  about  ity"]  with  force 
and  arms,  &c.,  at  [&c.,  vent4e,2  drove  a  certain  cart,  with  great  force  and  vio- 
lence, upon  and  against  a  certain  horse  of  the  said  plaintiff,  of  great  value,  to 

wit,  of  tlie  value  of dollars,  there  then  being,  and  thereby  then  and  there 

with  one  of  the  shafts,  and  with  other  parts  of  the  said  cart  of  the  said  defend- 
ant, so  greatly  pierced,  cut  and  wounded  the  said  horse  of  the  said  plaintiff,  that 
by  reason  thereof,  the  said  horse,  being  of  the  value  aforesaid,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  died,  to  wit,  at  [&c.,  venue,'}  aforesaid. — 
And  other  wrongs,  [&c.     Conclude  as  usual,  as  ante,  592.] 


5.  For  running  a  Carriage  against  the  Plaintiff's  Carriage,  whereby  he 
was  thrown  out  and  his  Carriage  greatly  Damaged^  and  himself  In- 
jured^ ^c. 

For  that,  the  said  defendant,  on  [Ac],  with  force  and  arms.  &c.,  to  wit,  at 
C&c],  drove  a  certain  carriage,  to  wit,  a  buggy,  which  the  said  defendant  was 
then  and  there  driving  in  and  along  the  public  highway,  with  great  foree  and 
violence  agamst  a  certain  other  carriage,  to  wit,  a  certain  chaise  of  the  said  plain- 

th.  .!  f^*  ''*!^*''  *^  ""'*•  ^^  ^  ^«^™^  ^^ ^^^f  ««d  in  which  said  chaise, 

said  pkmtiff  was  then  riding,  in  and  along  the  said  public  highway,  and 
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theiebjy  then  and  there,  greatly  broke  to  pieeea,  and  damaged  the  said  chaise  of 
the  said  plaintiff*  And  by  means  of  the  premises,  he  the  said  plaintiff  was 
then  and  there  thrown  with  greet  force  out  of  his  said  chaise  npon  the  ground, 
and  by  means  of  the  premises,  he,  the  said  plaintiff,  was  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  [^.],  aforesaid,  obliged  to,  and  did  necessarily 
expend  a  large  sum  of  money,  to  wit,  the  snm  of  ■■■  ■  dollars,  in  repairing  the 
damage  so  done  to  the  said  chaise  as  aforesaid,  and  also  by  means  of  the  premises, 
the  said  plaintiff  then  and  there  became  and  was  greatly  bruised,  and  wounded, 
and  sick,  and  lame,  and  so  continued  for  a  long  space  of  time,  to  wit,  for  the 

space  of days  then  next  following,*and  during  all  that  time  suffered  great 

pain,  and  was  prevented  from  transacting  his  lawful  business,  by  him  during 
that  time  to  be  done,  and  was  also  thereby  obliged  to  pay,  and  expend  divers 
sums  of  money,  in  the  whole  amonnting  to  a  large  sum  of  money,  to  wit,  the 
snm  of  — -  dollars,  in  and  about  endeavoring  to  be  cured  of  the  sickness  and 
lameness,  aforesaid,  occasioned  as  aforesaid,  to  wit,  at  {[dbc.]],  aforesaid ;  and 
other  wrongs,  [&c.,  as  anttf  Form  1,  p,  592.} 


6.  For  seizing  and  detaining  Plaintiffs  Cart  and  Horse^  and  converting 

an  Halter. 

For  that,  the  said  defendant,  on  [&c.},  with  force  and  arms,  &c.,  to  wit,  at 
[]&c.,  venue,^  stopped  and  seized  a  certain  horse  and  cart  of  the  plaintiff, 

of  great  value,  to  wit,  of  the  value  of dollars,  and  detained  the  same  from 

the  plaintiff,  for  a  long  space  of  time,  to  wit,  for  the  space  of then  next 

following,  and  then  and  there  seized  and  took,  from  and  off  the  head  of  the  said 
horse,  a  certain  halter  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
—  dollars,  and  then  and  there  carried  away  the  same,  and  converted  and  dis- 
posed thereof  to  his  own  use,  to  wit,  at  [&c.,  venue^  aforesaid.  [j,Sdd  a  count 
de  bonis  asportatis,  as  ante,  595.] 


7.  For  Cutting  a  Ropey  whereby  PlaxntiJTs  Boat  was  driven  on  Shore 

and  Damaged,  {u) 

For  that,  the  defendant,  on  [&c.3  at  Q&c],  with  force  and  arms,  &c.,  pulled 
up,  cut  in  pieces,  damaged  and  spoiled  a  certain  rope,  to  wit,  a  graplin  rope  of 
the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  dollars,  and  with  which 

a  certain  boat  of  the  plaintiff,  of  great  value,  to  wit, dollars,  then  and  there 

floating  upon  certain  water,  there  was  then  fastened  and  secured  to  the  shore, 
by  reason  whereof  the  said  boat  then  and  there  floated  and  was  driven  upon 
and  against  the  shore  and  ceitain  rocks  and  stones  there,  and  was  greatly  dam- 
aged, shattered  and  spoiled,  and  the  plaintiff  was  put  to  and  incurred  a  great 
expense,  to  wit, dollars,  in  and  about  the  getting  the  said  boat  from  and 

''  («)  8ee  form  in  Catf,  anU.  p.  925. 
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off  the  said  shore,  rocks  and  stones,  and  in  and  about  the  necessary  repairing 
and  amending  thereof,  which  the  same  needed  and  required  by  reason  of  its 
having  been  so  damaged  and  shattered  and  lost,  and  was  deprived  of  the  use 
of  the  said  boat  for  a  long  time,  to  wit,  ■  weeks,  and  divers  great  profits 
which  he  would  otherwise  have  acquired  from  the  use  of  the  boat,  and  other 
wrongs  [^c,  conclude  as  in  Form  1,  anit^p.  692.3 


SkC.  III.      FOR  INJURIES  TO  THE   RSALTT. 

1.  For  Trespasses  in  Plaint^s  JhoeUing  House^  and  seizing  Goods 

therein. 

Commmeemeni  as  anie^  ISL]  For  that,  the  defendant,  on  [ice.']  at  [AcJ}, 
and  on  divers  other  days  and  times  between  that  day  and  the  commencement  of 
this  suit,  (v)  with  force  and  arms,  broke  and  entered  a  certain  dwelling  house 
of  the  plaintiff,  situate  QNo.         ,  in  ^— -  street,  (i£^)3  in  the  township  of  , 

in  the  county  aforesaid,  and  then  made  a  great  noise  and  disturbance  therein, 
and  continued  therein  making  such  noise  and  disturbance  for  a  long  time,  to 
wit,  for  the  space  of  ,  then  next  following,  and  then  and  there  forced  and 
broke  open,  broke  to  pieces  and  damaged,  divers,  to  wit,  -«—  doors  of  the 
plaintiff,  of  and  belonging  to  the  said  house,  and  broke  to  pieces,  damaged  and 
spoiled  divers,  to  wit, locks,  ■  staples,  and  ~— -  hinges,  of  and  belong- 
ing to  the  said  doors  respectively,  and  of  great  value,  to  wit,  .^—  doUais,  [and 
also  then  and  there  pulled  down,  prostrated  and  destroyed  divers  parts  of  the 
walls  and  partitions,  and  ceilings,  and  other  parts  of  the  said  dwelling  house, 
and  also  then  and  there  pulled  down,  tore  away,  severed,  detached  and  removed 

certain  fixtures  and  things  of  the  plaintiff,  to  wit, ,  of  great  value,  to  wit, 

— —  dollars,  then  affixed  to  and  parcel  of  the  said  dwelling  hou8e3 ;  and  also, 
during  the  time  aforesaid,  to  wit,  on  the  said day  of ,  a.  d. , 


at  said  county,  with  force  and  arms,  seized  and  took  divers  goods  and  chattels, 
to  wit,  [describe  the  goods  as  in  trover^  see  ante^  686,  note.']  of  the  plaintiff; 
then  and  there  being  in  the  said  dweUing  house,  and  being  of  great  value,  to 

wit,  of  the  value  of dollars,  and  carried  away  the  same,  and  converted  and 

disposed  thereof  to  his  own  use,  to  wit,  at  the  county  aforesaid.  By  means  of 
which  several  premises,  the  plaintiff  and  his  family  were  during  all  the  time 

(r)  Thii  is  called  laying  the  trespasaef  with  a  matter  of  deserqdion,  and  not  a  mere  IbmMl  alle- 

cofdimundo,  and  varioiu  trespasses  at  difierent  gation  of  time ;  bat  the  con/mtfOMlo  may  be  waiv- 

times  during  Uie  intenral  menttooed  may  be  piov-  ed  and  one  trespass,  even  be/ort  the  first  day  laid, 

ed.    The  first  day  laid  shoold  be  Uiat  when  Uie  may  be  proved,  for  a  amiimumdo  ought  not  Id 

first  trespass  occurred,  or  be/are,  because  Um  place  the  plaintiff  in  a  woiae  sitoation  than  if  eoe 

plaintiff  would  not  be  permitted  to  give  in  evi-  trespass  only  were  laid  $  S  Eng.  C.  L.  Rep.  4SS. 
«i^  rq»eaterf  acts  of  trespass,  unless  committed        (»)  It  is  not  unusual  to  give  a  specific  deserip- 

xvk.i       "P^  of  time  laid  in  his  deelaraUon.  tion  of  the  locality  of  a  house  in  trespass,  but  it 

rZHl^T^^^^^ ^  >^°^ "  -signedby  i.  mmecessaiy.     What  eompri.^  in  the  tem 

•  coni««.do  for  the  loru,  It  seems  to  become  »e.«,age,  «rf*,  391  a.  (o). 


DECLARATIONS  IN  TRESPASa  509 

For  u\}uries  to  the  Realty. 

aforesaid,  not  only  greatly  disturbed  and  annoyed  in  the  peaceable  possession 
of  the  said  dwelling  house,  but  the  plaintiff  was  during  all  that  time  hindered 
and  prevented  from  carrying  on  and  transacting  therein  his  lawful  and  necessary 
affairs  and  business ;  and  other  wrongs  [&c.  as  arUt^  Ibrm  1,  />•  592.]] 


3.  For  an  Expulsion. 

For  that,  the  defendant,  on  [&c.3  at  [&c.3,  with  force  and  arms,  broke  and 
entered  a  certain  dwelling  house  of  the  plaintiff,  situate  in  the  township  of 
,  in  the  county  aforesaid,  and  then  and  there  ejected  and  expelled  (x)  the 
plaintiff  and  his  family  from  the  possession  and  enjoyment  of  the  said  dwel^ng 
house,  and  kept  them  so  ejected  and  expelled  for  a  long  time,  to  wit,  thence 
hitherto,  whereby  the  plaintiff  during  all  that  time  lost  and  was  deprived  of  the 
use  and  benefit  of  his  said  dwelling  house,  and  was  put  to  great  inconvenience 
and  much  expense,  to  wit,  i—  dollars,  in  procuring  and  removing  to  another 
residence  for  himself  and  his  family;  and  other  wrongs  [Ac.^  aa  in  Farm  1, 
aniCf  p.  592.] 


3.  Trespass  quare  clausum  fregit^  stating  various  Trespasses  afid  /n- 

juries. 

For  that,  the  defendant,  on  [&c.3  at  [^c.^*  and  on  divers  other  days  (y)  and 
times  between  that  day  and  the  commencement  of  this  suit,  with  force  and 
arms,  &c.,  broke  and  entered  the  close  of  the  plaintiff,  situate  [in  the  township 

of ,  (2)]  in  the  county  aforesaid ;  [that  is  to  say,  a  certain  close  called  (z) 

<<The  garden,**  {be  correct)  or  *'a  certain  close  abutting  on  the  north  on  a  cer- 
tain highway  leading  from to      ■    ,  on  the  south  on  a  certain  close  in  the 

occupation  of  one  E.  F.,  on  the  east  on  a  certain  close  called ^  on  the  west 

on  a  certain  garden;"  or  "a  certain  close,  being  a  narrow  slip  of  ground,  run- 

{x)  In  trenpass  for  breaking  and  entering  and  scribe  the  close  as  abutting  "  towards"  instead  of 
ezpeHing  plaintiff,  the  expulsion  is  prima  facie  **  on''  another  close,  d&c.  Abuttals  are  not  con- 
mere  matter  of  aggraration,  and  it  suffices  that  stnied  with  great  strictness.  Thus  Heathi  J.,  in 
defendant  Justify  the  breaking  and  entering  only,  Roberts  e.  Karr,  1  Taunt  495,  said  that  if  prem- 
and  if  plaintiff  rely  on  the  expuUion  as  a  substan-  ises  be  described  as  abutting  on  a  house  to  the 
ti^e  trespass,  and  rendering  defendant  a  trespass-  east,  it  may  be  northeast  or  southeast ;  and  it 
er  ob  initio,  he  must  new  ftvign  it }  5  T.  R.  291}  suffices  to  describe  correctly  that  part  of  the  close 
1  H.  Bin.  566.  in  which  the  trespass  occured;  22  Eng.  C.  L. 
(y)  See  n^pra,  note  (o).  Rep.  d4w  If  the  plaintiff  give  an  accurate  de- 
(x)  It  is  not  necessary  to  particnlariy  describe  scription  of  his  dose  by  name  or  abuttals,  he  b 
the  premises,  and  the  description  in  brackets  may  safe,  and  need  not  new  assign  on  a  plea  of  liber- 
be  omitted.  The  benefit,  however,  of  describing  nm  tenementnm,  although  the  defendant  happen 
the  premises  is  this :  it  prevenu  the  necessity  for  to  have  another  close  in  the  township  or  county 
a  new  assignment  by  the  plaintiff  giving  a  partic-  with  similar  name  or  abuttals  3  8  £ng.  C  L.  Rep. 
ular  description  of  the  locus  in  quo,  upon  a  plea  140. 
of  iibenm  temenuHtum.    It  is  not  correct  to  de- 
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ning  east  and  W€«t»  and  being  divers,  to  wit,  one  hundred  yards  in  .kngth,  and 
lying  between  and  next  adjoining  a  certain  close  of  the  plaintiff  on  the  north, 
and  a  certain  dose  in  the  occupation  of  the  defendant  on  the  south  ;'*]  ^^  ^^n 

and  there  forced  and  broke  open,  damaged  and  spoiled  divers,  to  wit,  

gates  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of dollars,  then 

and  there  being  in  the  said  close  of  the  plaintiff,  and  the  locks,  staples  and 
hinges,  to  wit,  — —  locks,  — —  staples  and  — —  hinges  of  the  plaintiff,  of  great 
value  to  wit,  of  the  value  of  — — ~  dollars,  respectively  affixed  to  the  said  gates; 
and  with  feet  in  walking,  [and  with  cattle  and  carriages,]  trod  down,  crushed 
and  injured  the  grass  and  com  of  the  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  — —  dollars,  there  then  growing  and  being,  and  subverted  and 
spoiled  the  earth  and  soil  of  the  said  close  of  the  plaintiff;  and  with 
cattle,  to  wit,  horses,  cows,  oxen  and  sheep,  eat  up  and  depastured  other 
the  grass  and  com  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
■  dollars,  then  and  there  growing  and  being  in  the  said  close  of  the  plaintiff; 
and  also  then  and  there  broke  down,  prostrated  and  destroyed,  a  great  part, 
to  wit,  — -  perches  of  the  fences  of  the  plaintiff,  of  and  belonging  to  bis  said 
close ;  and  also  then  and  there  mowed  and  cut  down  the  grass  and  wheat  of  the 
plaintiff,  then  and  tRere  growing  in  his  said  dose,  and  then  and  there  seized, 
took  and  carried  away  the  hay  and  wheat,  to  wit,  ■  cart  loads  of  hay,  and 
cart  loads  of  wheat  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
dollars,  off  and  from  his  said  close,  and  converted  and  disposed  thereof  to 
his,  the  defendant's  own  use ;  and  also  then  and  there  cut  down,  prostrated  and 
destroyed  the  trees  and  underwood,  to  wit,  — —  oaks,  «— >  ash  trees,  -^^ 
elms,  [&c.,  according  to  the  fact  ^  and  -—  other  trees,  and  —  acres  of  the 
underwood  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — »  dollan, 
there  growing;  and  the  timber,  wood,  branches  and  bushes  thereof,  coming  and 
arising,  to  wit,       ^  cart  loads  of  timber,  —  cart  loads  of  wood,  cart  loads 

of  branches,  and  — *  cart  loads  of  bushes  of  the  plaintiff,  of  great  value,  to  wit, 
of  the  value  of  — —  dollars,  took  and  carried  away  and  converted  and  disposed 
thereof  to  his  own  use,  to  wit,  at  said  county;  and  by  reason  of  the  several 
premises,  the  said  close  of  the  plaintiff,  became,  and  was,  and  is  much  impover- 
ished,  and  injured,  and  deteriorated  in  value ;  and  other  wrongs  [[&c.,  conclude 
09  in  Form  1,  anie^p.  592.] 


4.   For  breaking  up  a  Railroad^  and  making  a  Tramroad  acnm  the 

same. 

For  tliat,  the  defendants,  heretofore,  to  wit,  on  [^^c],  at  [&c.],  and  on  diver? 
other  days  and  times  between  that  day  and  the  commencement  of  this  suit,  with 
force  and  arms  broke  and  entered  divers,  to  wit,  two  closes,  [that  is  to  say,  one 

close  of  the  plaintiff  called  the railroad,  and  one  other  close  of  the  plaintiff, 

abutting  on  the  north  and  south  ends  thereof,  respectively,  on  a  certain  railroad 
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or  way,  on  the  east  on  ,  and  on  the  west  on       -  ,  and  which  said  last 

mentioned  dose  was  formerly  used  as  a  railroad  or  railway,  the  said  closes]  of 

the  plaintiff,  being  situate  in  the  said  county  o£ ,  to  wit,  in  the  township 

of ,  and  then  and  there,  with  feet  in  walking,  trod  down,  trampled  upon, 

consumed  and  spoiled  the  grass  of  the  plaintiff,  of  great  value,  to  wit,  of  the 
value  of—  dollars,  there  then  growing  and  being;  and  also  then  and  there 
tore  up,  prostrated  and  destroyed  a  great  part,  to  wit,  200  feet  of  the  roads,  and 
200  feet  of  the  paths  of  the  plaintiff,  being  part  and  parcel  of  and  belonging  to 
the  said  closes  respectively,  and  the  materials  thereof  coming,  that  is  to  say,  100 
tons  of  iron,  100  tons,  of  earth,  and  100  tons  of  rubbish,  of  great  value,  to  wit, 
of  the  value  of  ■  dollars,  seized  took,  and  carried  away,  and  converted  and 
disposed  thereof  to  their  own  use ;  and  also  then  and  there  cut,  dug  and  made 
in  and  upon  the  said  closes  respectively,  divers  excavations,  roads  and  paths,  that 
IS  to  say,  five  excavations,  five  roads  and  five  paths,  of  great  length  and  breadth 
respectively,  that  is  to  say,  of  the  length  of  100  yards,  and  of  the  breadth  of  10 
yards,  respectively,  and  also  then  and  there  put,  placed  and  laid,  and  caused  to 
be  put  placed  and  laid,  divers  large  quantities,  to  wit,  100  tons  weight  of  iron, 
100  tons  weight  of  stones,  100  cartloads  of  earth,  and  100  cart  loads  of  rubbish, 
in  and  upon  the  said  closes  of  the  plaintiff  respectively,  and  kept  and  continued 
the  same  so  there  put,  placed  and  laid,  without  the  leave  or  license,  and  against 
the  win  of  the  plaintiff,  for  a  long  time,  to  wit,  from  the  day  and  year  first  aforesaid, 
hithertOi  and  thereby  and  therewith,  during  all  the  time  aforesaid,  greatly 
incumbered  the  said  closes  respectively,  and  hindered  and  prevented  the  said 
plaintiff  from  havitig  the  use,  benefit  and  enjoyment  thereof,  in  so  large  and 
ample  a  manner  as  he  might  and  otherwise  would  have  had ;  and  other  wrongs, 
[&c.,  conclude  as  antCy  Form  1,  p.  592.] 


5.  Declaration  in  Trespass  for  Mesne  Pro/its  and  Costs  of  Ejectment,  {a) 
Commencement  as  ante^  181. 3    For  that,  the  defendant,  heretofore,  to  wit, 

(a)  An  action  of  trespass  in  the  above  form  is  of  the  lessor  of  the  plaintiff  in  ejectment,  so  as  to 

the  usual  remedy  by  a  landlord  or  other  owner  of  recover  for  rents  and  profits  which  accrued  prior 

land,  aAer  a  recovery  in  ejectment,  to  obtain  the  to  the  demise  alleged  in  the  declaration  in  eject - 

rent  or  compensation  for  occupation  firom  the  ment;  for,  if  the  nominal  plaintiff  in  ejectment 

lime  the  party  wrengfuUy  held  possession  nntil  prosecutes,  he  must  rely  upon  the  demise  and 

possession  was  regained,  together  with  damages  judgment  in  ejectment,  wliereas,  the  lessor  of  such 

for  any  wattt  committed  (if  charged  in  the  declara-  plaintiff  may  recover  for  such  time  as  he  can  prove 

tion)  and  the  costs  of  the  ejectment.    The  action  the  defendant  to  have  been  in  possession,  provi- 

may  be  in  the  name  of  the  nominal  plaintiff  who  ded  he  does  not  go  back  beyond  four  years,  in 

prosecuted  the  action  of  ejectment,  or  in  the  name  which  case  the  statute  of  limitations  may  be  plead- 

of  his  lessor.    If  there  were  several  demises  and  cd.    Til.  Adams  on  Eject.  S30;  3  Yates,  13.    But 

the  party  interested  had  no  right  of  possession  if  the  statute  of  limitations  is  pleaded  the  jury 

anterior  to  the  day  of  the  demise  alleged  in  jlie  may  do  justice  between  the  parties ;  and  give 

declaration   in  ejectment,  it  is  frequently  most  more  than  the  mere  annual  rents.    3Wils.  118. 

advisable  to  proceed  in  the  name  of  the  fictitious  If  the  action  is  brought  in  tlie  name  of  the  nom- 

plaintiff  in  ejectment  \  but  otherwise  in  the  name  inal  plaintiff  in  ejectment,  the  court,  on  motion, 
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on  the  —  day  of a.  0.,  — — ,  (6)  at  []&c.3»  with  force  and  arms,  broke 

and  entered  divers,  to  wit, messuages  Q^.3»  {c)  of  the  plaintiff,  situate  in 

the  township  of  -»»  in  the  county  aforesaid,  and  then  and  there  ejected,  ex- 
pelled, put  out  and  amoved  the  plaintiff  from  his  possession  and  occupation 
thereof,  and  kept  and  continued  him  so  expelled  and  amoved  for  a  long  time, 

to  wit,  from  the  day  and  year  aforesaid,  until  and  upon  the day  of 

A.  D.  ,  [the  day  on  which  posaeasian  waa  obtainedr\ ;  and  during  that  time 

there  took,  and  had,  and  received  to  the  use  of  him,  the  defendant,  all  the  issues 
and  profits  of  the  said  tenements,  being  of  great  yeariy  value,  to  wit,  of  the  value 

of dollars,  {d) ;  whereby  the  plaintiff  during  all  the  time  aforesaid,  not  only 

lost  the  issues  and  profits  of  the  said  tenements,  with  the  appurtenances,  but 
was  deprived  of  the  use  and  means  of  repairing  and  cultivating  the  same,  and 

necessarily  incurred  divers  expenses,  to  wit,  to  the  amount  of doUars,  in 

and  about  the  recovering  of  the  possession  of  the  said  tenements,  with  the 
appurtenances,  to  wit,  at  the  county  aforesaid ;  and  other  wrongs,  [[&c.,  candu- 
attm  a$  ante^  592,  Fortn  I.3 


hcfon  issue  Joined,  will  staj  proceedings,  unlit  339;  S  Stark.  Ev.  7  Am.  ed  4S^  II  Whea.  S80. 

security  be  gixQP  for  ^  payment  of  costs.    Stat.  {b)  This  is  usuatty  the  day  of  ouster  laid  in  the 

665,  f  74.  declaration  in  ejectment,  but  is  not  necessarily  so. 

The  act  for  the  relief  of  occupying  claimants  and  an  earlier  day  to  meet  the  facts  may  be  laid, 

seems  to  bar  the  action  for  mesne  profits  whenev-  (c)  The  premises  are  usually  dcscrit>ed  as  in 

er  a  valuation  of  improvements,  waste,  and  rents  the  declaration  in  ejectment,  in  which  judgment 

have  been  made  and  adjusted  under  that  statute,  was  obtained. 

Stat.606,  ^7.      But  see  Wil.  Prac.  158  n.  (a).  {d)  If  the  defendant  committed  waste  or  iajwy, 

As  to  evidence,  see  Til.  Ad.  on  Eject.  333  to  here  state  it ;  see  the  preceding  forms. 


CHAPTER  XXII. 
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\.  On  a  Single  Demise, 

Court  of  Common  Pleas  of County, 

Of  tlie  Term  of (a)  Jn  the  year  of  our  Lord 


The  State  of  Ohio, (6)  county,  ss.     John  Doe  complains  of  Richard  Roe, 

for  that  A.  B.,  (c)  on  [[&c.],  at  [&c.],  had  demised  to  the  said  John,  the  following 


(a)  The  declaration  if  eommonly  eotitled  of  the  interest  in  which  separate  demises  muMt  be  laid 
term  next  precedinjp  the  vacation  in  which  it  is  by  the  common  law,  hereaAer,  a  joint  demise 
served :  but  any  omission  or  mistake  in  this  res-  should  be  equally  proper.  And  that  when  the 
pect  is  immaterial,  as  the  consent  rule  precludes  statute  declaers  that  "  separate  demises  shall  only 
the  defendant  from  niting  any  objection  on  that  be  laid  in  the  names  of  tenants  in  common''  it 
account  Saund.  PI.  and  Ev.  016.  The  title  to  means  that  tenancy  in  common  is  the  only  species 
the  declaration  in  ejectment  is  mere  form,  and  of  joint  interest  in  which  separate  demises  shaO  be 
good,  though  of  a  term  after  its  service.    6  Co-  laid. 

wen,  597.    So,  though  it  be  without  any  title  at  The  question,  however,  whether  coparceners 

all.    Bnd,  nay  severally  demise  did  not  arise  in  the  case  of 

(b)  The  venue  is  local  and  confined  to  the  coun-  Adams,  el  al.,  against  Turner,  and  remains  unde- 
ty  in  which  the  lands  are  situated ;  and  is,  per-  tided.  In  England  and  in  Kentucky  coparceners 
haps,  the  only  local  common  law  action  in  Ohio,  may  severally  demise.  1  Marsh.  70$  3  J.  J. 
10  Ohio  Rep.  209.  Marsh.  98;  It  East,  99,  fi7;  Adams,  Eject.  187$ 

(r)  This  is  the  person  in  whom  the  plaintiff  must  Tidd,  9  Lond.  Ed.  tS06;  3  Camp.  190.  In  Ken- 
prove  title  al  the  time  of  the  alleged  demise.  lucky  the  demise  of  tenants  in  common  may  be 

The  statute  of  this  Slate  provides,  that,  in  ac-  alleged  as  joint  and  several,  and  an  undivided 
ttonsofejectment,  the  plaintiff  shall  have  the  same  interest  may  be  recovered  when  the  demise  is 
benefit  and  advantage  from  a  joint  demise,  that  several.  S  Lit.  Rep.  VHi  3  Bibb,  201}  4  Bibb, 
be  could  from  several  demises  3  and  separate  de-  358$  3  J.  J.  Marsh.  98.  Where,  however,  the 
mises  shall  only  be  laid  in  the  names  of  tenants  demise  is  joint,  thero  can  be  no  recovery  unless 
in  common.  Stat.  6GS,  ^  70.  In  commenting  title  be  proved  in  all.  1  Marsh.  41;  4  Monr.  965; 
upon  this  provbion  of  the  statute,  Grimkk,  J.,  2  Marsh.  241;  3  Marsh.  379;  Lit.  Sel.  Ca.  421;  7 
in  the  ease  of  Lessee  of  Adams,  et  al.,  against  Monr.  290.  So,  it  is  held  in  this  State,  that  on  a 
Turner,  7  Ohio  Rep.  (Part.  2.)  136,  in  substance,  joint  demise  in  the  name  of  three,  proof  of  title  in 
says,  that  at  common  law  coparceners  and  joint  one  of  them,  alone,  will  not  enable  the  plaintiff  to 
tenants  were  obliged  to  lay  a  joint  demise,  (Con-  recover.  8  Ohio  Rep.  180;  7  Ohio  Rep.  (Part  2.) 
tra.  Ad.  Eject.  187;  6  East,  173;  12  East,  39, 57;  135.  And,  in  general,  where  a  joint  demise  is 
3  Camp.  190;  Tidds*  Prac.  9  Lond.  Ed.  1206 ;  laid  in  the  name  of  several  lessors,  it  must  be 
but  see  1  Ld.  IUym.404;  2  Wils.  232;  II.  Black,  proved  as  laid,  and  unless  it  be  shown  that  the 
15.)  while  tenants  in  common  were  foibidden  to  lessors  had  such  an  interest  as  would  enable  them 
lay  any  other  but  separate  demises;  that  the  to  join  in  the  d<^mise,  the  plaintiff  will  be  nonsuit- 
words,  <'tbe  same  advantage  shall  be  had  from  a  ed.  Id.;  3  Wend.  149;  1  Hill,  N.  Y.  1'2I. 
joint  as  from  separate  demises"  means,  that  as  But  it  does  not  follow  that  where  a  single  de- 
tenancy  in  cenunon  was  the  only  species  of  joint  mise  is  laid,  and  it  turns  out  in  proof  that  the 
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Single  Demise. 


lands  and  tenements,  to  wit:  [(rf)  here  set  out  the  metes  and  bounds^,  and  also 

messuages, cabins, barns, stables, orchards, 

out  houses, yards, gardens, acres  of  arable  land, acres  of 

meadow  land, acres  of  pasture  land, acres  of  wood  land, acres 

of  land  covered  with  water,  and acres  of  other  land,  with  the  appurtenan- 

lessor  of  the  plaintiff  was  tenant  in  common  or  fj^j^j,    q^^^  eh^,  776.    Under  a  demise,  howev- 

parcener  with  others  not  named  in  the  demise,  ^^^  j^  Puthuffj  it  seems  a  deed  to  Bidduiph  as  the 

and,  consequently,  held  only  a  part  of  the  estate,  lessor,  is  admissible,  by  showing  that  Bidduiph 

thai  the  action  must  foil }  on  the  contrary,  the  ^^^  ^  diflerent  mode  of  spelling  Patbufi*.    9  Ohio 

plaintiff  may,  in  such  case,  recover,  as  well  any  j^p,  117, 

interest  or  estate  he  can  prove  title  to,  less  than  ^^j  ^  y^jy  g|*nera]  description  of  the  premises 
the  claim  in  his  demise,  as  any  amount  of  land  ,uffices,  Adams,  Eject.  20  It  was  formerly  con- 
less  than  the  whole  quantity  described  in  the  de-  tidered  neeessary  that  the  description  should  be 
mise.  6  Ohio  Hep.  3U1, 399;  2  Ohio  Rep.  113  :  ^o  certain^  that  the  sheriff  could  deliver  possess- 
Cond.  269j  7  Ohio  Rep.  (Part  2)  135j  12  Johns.  Jq^  without  any  information  from  the  lessor:  it  is 
185;  6  Pet  205;  1  Johns.  Gas.  231;  1  Harr.  6c  ^^^  ^  practice  for  the  sheriff  to  deliver  possess- 
Johns.  463;  2  Hayw.  160;  9  Cranch,  151;  3  Bibb,  i^n,  according  to  the  direction  of  the  claimant 
2, 30i;  see  17  Wend.  73.  who  therein  acts  at  his  peril     Adams,  Eject.  21; 

The  demise,  though  ficticious,  must  be  consist-  gurr.  623, 63Q,  2672;  8  Cowen.  427;  3  Lit.  Rep. 
ent  with  the  title  of  the  lessor;  it  must  be  such  as  333.  2  J.  J.  Marsh.  389.  An  ejectment  for  "  four 
would,  if  actually  made,  transfer  the  right  of  pos-  ^om  mills"  is  good.  1  Mod.  90.  So,  for  "  a  sta- 
session  to  the  lessee.  A  prochien  ami  cannot,  ble  and  collage,"  Cro.  Eliz.  848, "  for  a  bouse," 
therefore,  make  a  valid  demise.  2  Ohio  Rep.  u  ^  pi^^gag^  room,"  "  a  room  and  chamber  in  the 
287.  And  where  a  demise  is  by  an  infant,  it  is  second  story."  Ld.  Raym.  1470;  3  Leon.  110. 
usual,  with  regard  to  the  costs,  to  make  his  fath-  in  ejectment  for  land  the  particular  species  should, 
er  or  guardian  the  plaintiff,  instead  of  a  ficticious  [g  England,  be  mentioned,  whether  pasture,  mead- 
person.    Sir.  694;  Cowp.  182.  qw,  d&c,  beaanse  land  means  only  arable  land. 

A  count  on  a  demise  of  a  former  owner  in  the  Cowp.  346, 349;  11  Co.  55.  "  Ten  acres  of  no- 
chain  of  the  real  plaintiff's  title,  will  be  struck  out  derwood,"  "fifty  acres  of  furze,"  "  ten  acres  of 
on  motion ;  saving  only  tlie  case  of  a  cestui  que  peaze,"  have  been  held  sui£cl-ently  certain.  2 
trust,  who  may,  for  this  purpose,  use  llie  name  of  RqH.  itep,  434  j  1  Mod.  90;  1  Brown,  149.  A 
his  trustee.    10  Ohio  Rep.  312.  plaintiff  claiming  under  a  deed  conveying  '*  tlie 

A  demise  from  a  man  who  was  dead  at  the  balance  of  a  tract  of  land,"  must  show  what  the 

commencement  of  the  suit,  may  be  objected  to  at  balance  is,  and  whejce  situate,  or  ho  cannot  recov- 

the  trial,  and  is  cause  of  non-suit.    A  lessor  must  er.    3  Marsh.  19.    It  is  not  necessary  to  name 

be  capable  of  making  a  demise,  not  only  at  the  tjie  parish  or  bamleL    4  Taunt  671.    Nor  it  it 

time  alleged  in  the  declaration,  but  also  when  the  necessary  to  name  the  township  or  any  other  civil 

suit  is  commenced.    8  Pet.  214;  3  Wend.  Rep.  division,  except  iho  county  within  wkicli  the  lands 

149;  5  Monr.  124.    But  the  death  of  the  lessor  are  situated.'    The  number  of  messuages,  acres, 

after  suit  commenced  does  not  abate  it.    A  de-  dz.c.,  mentioned  in  the  demise,  need  not  corre«- 

mise  by  tlie  husband  and  wife,  when  llie  title  is  in  pond  willi  the  number  to  which  the  le8M>r  claims 

the  husband  alone,  is  bad.    2  Marsh.  457.    If  the  tide.    He  may  declare  for  an  indefinite  number, 

right  be  in  the  husbaud  and  wife,  in  right  of  tlie  as  tea  messuages,  ten  acras  of  meadow  iattd,4tc., 

wife,  the  demise  may  be  laid  either  by  the  hus-  and  care  ftliould  be  taken  that  the  number  spcci* 

baud  and  wife,  or  by  the  husband  alone.    Sauud.  ficd   in   the  demise  be  larger  than  the  number 

PI.  &  Ev.  516;  Cro.Jac.332,617.    The  plaintiff  claimed,     Adams,  Eject.  198;  Burr.  326.     Jii 

caimot  recover  un<lcr  a  demise  from  a  lessor  who  Ohio  the  premises  are  sometimes  described  speci- 

lias  released  his  interest  to  the   defcudanl.     12  fically  by  metes  and  bonnds,  and  sometimes  a 

Johns.  483j  2  Wend.  541;  see  4  M.  d&  S.  301.  general  description  only  is  given,  as  ten  mc^^ua- 

Hiil  if,  pending  the  suit,  the  lessor  of  the  plaintiff  gcs,  five  hundred  acres  of  arable  land,  &c.     It 

convey  to  a  third  person,  the  plaintiff  may  still  is,  however,  the  bolter   practice  to  specify  tlie 

recover.    2  Ohio  Rep.  287;  1  Marsh.  90,  166;  4  metes  and  bounds  in  the  first  instance,  and  then 

M.  &  S.  301  j  see  9  Ohio  Rep.  45.  add  a  general  descriptioo.     WiL  Prac.  17 J. 

A  varituico  iu  the  name  of  the  lehM>r  will  l»e 
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ces,  situate  in  the  said  County  of :  To  have  and  to  hold  the  same  to  the 

said  John,  from  the  (c) day  of  —  in  the  year  aforesaid,  for  and  during 

the  term  of years  thence  next  ensuing :  *By  virtue  of  which  demise  the 

said  John  entered  (g)  into  the  said  tenements  with  the  appurtenances,  and  was 
possessed  thereof,  for  the  term  aforesaid :  And  the  said  John  being  so  thereof 
possessed,  the  said  Richard,  afterwards,  to  wit,  on  [&c.],  (h)  at  [&c.],  with 
force  and  arms,  entered  into  the  said  tenements,  with  the  appurtenances,  and 
ejected  the  said  John  therefrom,  and  other  wrongs  to  the  said  John  then  and 

there  did ;  to  his  damage dollars ;  [merely  normtial.]  And  therefore  he 

sues,  &c. 

By  J.  S.,  his  Attorney. 


Notice  to  Tenant. 


Mr, ,  (i) 


Sir:  I  am  informed  that  you  are  in  possession  of,  or  claim  title  to,  tlie 
premises  in  this  declaration  mentioned,  or  to  some  part  thereof;  and  I  being 
sued  in  this  action  as  a  casual  ejector,  and  having  no  title  to  tlie  said  premises, 
do  advise  you  to  appear  at  tlie  next  term  {k)  of  the  Court  of  Common  Pleas, 


(e)  The  demise  mnst  be  laid  as  of  a  day  sobce-  should  be  after  the  commencement  of  the  siippos- 

queot  to  that  when  the  lessors'  rijfht  accured.    4.  ed  demise.    It  is  usual,  though  not  necessary,  to 

T.  R.  GSO;  B.  N.  P.  105;  3  B  &.  C.  7545  6  I>-  ^  mention  a  particular  day.    Cro.  Jae.  31 1;  Saund. 

K  711;  15  East.  286;  1  Johns.  Ca.  283.    In  eject-  PI.  dt  £v.  455.    A  mistake  in  the  statement  of 

ment  by  mortgagee  against  mortgagor  or  those  the  day,  especially  if  the  words, ''  afterwards,  to 

claiming  under  him,  the  demise  must  be  laid  as  of  wit,''  are  introduced  before,  would  not,  it  seems, 

a  day  subsequent  to  a  default  in  payment  6  Cow-  be  material.    Cro.  Jae.  96^  B.  N.  P.  106. 

en,  147.    The  demise  should  be  laid  as  far  back  (t)  The  notice  should  be  directed  to  the  tenant 

as  the  title  of  the  lessor  will  admit,  with  a  view  in  possession,  by  his  name.    7  T.  R.  447;  18  £ng. 

to  the  mesne  profits,  as  the  plaintiff  is  entitled  to  C.  l».  Rep.  68,  293.     It  is  best  to  insert  both 

all  such  as  may  accrue  subsequently  to  the  day  Christian  and  Surname.     18  £ng.  C.  L.  Rep. 

of  the  demise.    Burr.  665;  see  note  (a)  caiUf  p.  166.    When  there  are'several  tenants  in  possess- 

GOI.    Whenever  doubts  exist  as  to  the  exact  pe-  ion,  it  is  usual  to  prefix  the  names  of  all  the  ten- 

rioil  it  is  usual  to  insert  different  demises  and  emts  to  each  declaration,  though  this  is  not  abso- 

different  days.    Adams'  Eject.  185;  2  Chit.  PI.  lutely  necessary.    7  T.  R.  477;  5  Moore  72. 

880.    The  duration  of  the  term  as   alleged  to  {k)  The  term  should  regularly  be  mentioned  by 

have  been  demised  is  not  material;  so,  the  plain  name,  but  if  the  notice  and  declaration  otherwise 

tiff  may  declare  on  a  demise  for  five  yean,  though  show  what  term  is  meant,  it  will  be  immaterial, 

the  lease  be  only  for  three  years.    3  T.  R.  13;  B.  Adams'  Eject.  103.    The  notice  is  in  the  nature 

N   P.  106;  1  Mod.  10,  overruling  2  Lev.  140.  of  process,  and  cannot  be  aided  by  any  state- 

(g)  The  entry  of  the  plaintiff  need  not  be  al-  ment  of  the  person  serving  the  declaration,  or  by 

le^ed  to  have  been  made  on  any  particular  day,  the  defendants'  appearing  and  excepting,  unless 

though  in  the  precedents  it  is  usually  so  done,  he  enter  into  the  common  rule.    3  Marsh.  252. 

It  is  sufficient  if  it  be  declared  generally  that  the  Notice  to  appear  "on  the  first  day  of  the  next 

plaintiff  entered  by  virtue  of  the  demise.    Ad-  term  cf  the  -^^  Circuit  Court,"  without  naming 

ams'  Eject.  198.  the  Court,  is  bad.      1  Marsh.  151.    Tlie  notice 

{h)  The  statement  of  ouster  is  necessary,  and  may  be  amended  after  service,  by  striking  out 

the  day  on  which  it  is  stated  to  have  taken  place  one  day  and  inserting  another.      4  Ilalst.  25't. 
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I>ouble  Demise,  &c. 

within  and  for  the  County  of ,  and  State  of  Ohio,  and  make  yourself  defend- 
ant in  my  stead,  otherwise  judgment  will  then  be  entered  against  me  by  default, 
and  you  will  be  turned  out  of  possession. 

Richard  Rob*  (/) 


2.  The  Like  vntk  two  or  more  Counts  or  Demises,  (m) 
Proceed  as  in  Form  1,  to  the  asterisk.']    And  whereas,  also,  the  said 


[or  *'  one  ,"]  heretofore,  to  wit,  on  [&c.],  aforesaid,  had  demised  ^to  the 

said  John  Doe  — -  other  messuages  [&c.,  here  describe  as  before^']  with  the 
appurtenances,  situate  and  being  in  the  county  aforesaid,  to  have  and  to 
hold  the  same  to  the  said  John  Doe  and  his  assigns  thenceforth  for  the  term  of 
■  years,  thence  next  ensuing  and  fully  to  be  complete  and  ended;  by  virtue 
of  which  said  several  demises,  the  said  John  Doe  entered  into  the  said  several 
tenements,  with  the  appurtenances,  and  became  and  was  possessed  thereof  for 
the  said  several  terms  so  to  him  thereof  respectively  granted  as  aforesaid ;  and 
the  said  John  Doe  being  so  thereof  possessed,  the  said  Richard  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  [&c.]],  with  force  and  arms,  entered  into 
the  said  several  tenements,  with  the  appurtenances,  in  which  the  said  John 
Doe  was  so  interested  in  manner  and  for  the  several  terms  aforesaid,  which  are 
not  yet  expired,  and  ejected  the  said  John  Doe  from  his  said  several  farms,  and 
other  wrongs,  [conclude  as  before^  adding  notice  to  tq^pear.] 


(/)  The  notice  should  regularly  be  subscribed    son,  the  court  will  permit  the  rule  for  Judgment  Co 
with  the  plaintiflTs  name,  but,  if  in  the  name  of    be  drftwn  up.    7  Eng.  C.  L.  Rep.  279. 
the  lessor  of  the  plaintiff,  or  even  any  other  per-       (m)  See  note  [c),  supra. 
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injuries  and  remodieB ;  and  the  practice  in  arbitrations  before  Justices,  in 
Courts  of  Common  Law,  Equify,  &«.,  dc«.,  with  new  forms.    4  vols.,  8vo. . 

"  Ic  w  the  only  work  of  modern  day,  that  really  pieseiits  a  coaaecied  vww  af  tke  wbole 
iytiaui  of  the  Civil  AdminislralioB  of  JiMtica  is  every  depsrtacnt  as  it  new  exisu/'  dtc.» 
iu.^WarrtH*s  Lata  8tudi€9,3G>7. 

Medical  Jurisprudence,  with  so  moch  of  Anatomy,  Physidogy,  Pathol- 
ogy and  the  Prat^e  of  Medicine  and  Sanfery,asare  essential  to  be  known 
by  Lawyers,  Coroners,  Magistrates,  dte.,  &c.;  and  all  the  Law  relating  to 
Medical  Practitioners,  with  plates,  ite^  d&c.    1  vol.,  8va 

CniPMAtf  on  the  Principles  of  Government.    1  vol.,  8vo. 

*»— (DAKiaL,)  on  Contracts  Payable  in  Specific  Articles.  A  rare  and  vain* 
able  Book.    1  vol.,  8vo. 

Clanct  on  the  Rights,  Duties  and  Liabilities  ^  Husband  and  Wile  at  Law 
and  Equify.    1  v^  dvou 

Ci.krkk'8  Practice,  lludiments  of  American  Law  and  Practice,  on  the  plan 
of  Blackstone,  for  the  use  of  Studems  at  Law,  and  adapted  to  Sehoela 
and  Colleges,    ^y  Thomas  W.  Clerke.    1  voL,  8vo. 

CoNovsa's  bigesled  index.    See  <<  Digest" 
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CoifOEifSJSO  Reports.    See  **  Reports." 

Cook  Napoleon,  or  the  French  Civil  Code,    ]  vol^€ro. 

CoKB  upon  Lyttietoik  Lord  Coke's  Fiiet  Institutes  of  the  Lews  of  Eoglsiidy 
with  tne  AnnotAtioos  of  Lord  Chief  Justice  Hale,  and  a  new  series  uf  notes 
and  references  to  the  present  timeu  by  J.  H.  Thomas,  Esq.    3  voli^  8vo. 

CoMTir  on  the  Law  of  Contracts  and  Promises,  as  settled  in  the  Action  of  As- 
sumpsit.   Revised  and  enlarged.    1  voL,  8vo. 

C01XTB&  on  Partnership,  with  Notes  of  recent  American  and  Eoglish  Decis- 
ions.   1  to).,  Bfik 

CoifKUN's  Practice.  A  Treatise  on  the  organization  and  jnnsdictton  of  the 
Sopieme,  Ciicvitand  District  Courts  of  the  United  Stales;  the  practice  of 
these  Courts  in  civil  and  criminal  cases;  of  the  Siiprome  and  Circuit 
Courts  on  writs  of  error  and  certificate  of  division  of  opinion,  &c.,  &«. 
Also  the  rules  of  the  Supreme  Court,  Cifcujc  Court  in  Equity,  &c^  dut.,  with 
practicai  forms,  d&c  A  new  edition,  revised,  «iid  much  enkrged,  hy  Alfred 
Conklin.    1  vol.,  8vo^  ealC 

CaowN  Cases,  reserved  for  consideration,  and  decided  by  the  Judses  of  Eng- 
land, from  17U9  to  1837,  by  Russell,  Ryan  and  Moody.    In  9  vote. 

(Vol.  Bn)  chiefly  relating  to  the  criminal  and  Dfesenlment  Law,  reserved 

•  lur  consideration,  and  decked  by  the  twelve  Juages  of  Irelaod,  from  May, 
1823  to  Nov.,  1840,  by  R.  Jebb,  Esq.,  with  Amehcan  References.  1  vol, 
8va 

CauisB*s  Digest.    See  **  Digest.** 

ConoiiEssioKAL  Dbbatbs  on  the  Bill  for  Repealing  the  Law  **  for  the  nnoie 
convenient  orj^amzation  of  the  Courts  of  the  United  Statra.    1  vol.,  8vo. 

CaABBB*8  English  Law,  Beinc  a  History  of  the  rise,  progrees,  dl&c.,  of  the 
English  Common  Law.    1  voL,  8vo. 

Crifkan's  Reports.    See  **  Reports."  ^ 

CoETia*  American  Conveyancer,  containing  a  large  varie^  of  (bcms,  adapted 
to  popular  wants  and  professional  use  thiougheut  the  United  States,  with 
forms  and  directions  for  applicants  under  the  Patent  Laws.    1  vol.,  12mob 

Davis*  Precedents  of  Indictments,  to  which  is  prefixed  a  constse  Treatise  upon 
the  oflice  of  Grand  Jurors.    1  vol.,  8vo. 

Debates  in  Congress.    See  ** Congressional  Debates.** 

DIGESTS. 

DioEST  Amveicaiv.  a  Digested  Index  to  the  Reported  Decisions  of  the 
several  Courts  of  Law  and  Equity  in  the  United  States,  by  P.  Antbon,  Thos. 
Day,  Wharton,  Smith,  Troubat,  fsqs.,  &c    5  vols.,  8va 

Bat£ie*s.  a  Digested  Index  of  the  Courts  of  Common  Law  in  Eng- 
land and  the  United  States,  by  Nicholas  Baylie.    3  vols.,  8vo. 

l*hts  work  cootaiofl  the  subiLUiics  of  feveoty-fevea  volaaMt  of  English  and  American 
Rep«>ru. 

BiGELOw's.    A  Digest  of  Pichering*s  Reports,  vol.  %  to  7,  being  a  sup- 

lement  to  the  Digest  of  the  previous  volumes  of  the  Massachusotts  Re^ 
'    ports.    1  vol.,  8vo. 

-Barbee  and  HARamoTOiT.    An  analytical  Digest  of  the  Equity  Cases 


decided  in  the  Courts  of  the  several  SUtes,  and  of  the  United  States,  from 
the  earliest  period  ;  and  also  the  Decisions  in  Equity  in  the  Courts  of  Chan- 
cery and  Exchequer  in  England  and  Ireland.  Forming  with  Bridgman^s 
Digest,  an  abstract  of  all  the  English,  Irish,  and  American  Equity  Reports* 
down  to  1843.    4  large  vols.,  8vo. 

**  I  kaow  Mr.  Bafber't  neans  of  refearck,  kis  ability  aad  industry ;  and  fo  not  hcii 
tats  to  say,  tkat  ike  plan  cannot  be  better  executed  ikan  by  kin."— Hon.  E.  Coven. 
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Digest,  Conover's.  This  wprk  contains  a  digested  Index  of  all  the  reported 
Decisions,  in  L^w  and  Eqnity,  of  the  Supreme  Courts  of  the  States  of  Ohioy 
Indiana  and  Hlinois,  with  an  Appendix  containing  the  Constitution  of  the 
United  States,  the  Constitution  and  rules  of  Court  of  each  of  the  States, 
above  specified,  togefber  with  the  Statutes  for  the  admission  of  Attorneys 
to  the  Bar,  and  for  the  acknowledgment  of  Deeds  and  other  writings^  in  the 
States  of  Ohio,  Indiana,  Illinois,  Missouri  and  Kentucky. 


**  I  think  the  method  exceUcot  for  its  clearneu,  facility  of  refcfeaee  and  i  iiininlaMiii 
iMis."— jE/dim.  Judge  Siory, 

-CoTXiTf  ET  and  Huohes.     Ananalytieal   Digested  Index  of  the  Com- 


mon Law  Reports,  from  the  time  of  Henry  the  Third,  to  George  the 
2  vols.,  8vo. 

— Haeki8oi«*s.  An  analytical  Digest  of  all  the  Reported  Cases  deter- 
mined in  the  House  of  Lorts,  the  several  Conrts  of  Common  Law  in  Bank, 
and  at  Nisi  Priiis,  and  the  Court  of  Bankruptcy ;  and  also  the  Crown  Cases, 
reserved  from  Mich.  Term,  175(9,  to  Mich.  Term^  1896,  together  with  a  full 
Selection  of  Equity  Cases,  and  the  nuknuscript  cases  from  the  beet  modem 
treatises,  not  elsewhere  reported,  by  S.  R  Harrison,  £sq^  of  MiddleTero- 
ple,  &c.  To  which  is  added  an  analytical  Digest  of  all  the  Reports  of 
cases  decided  in  the  Courts  of  Common  Law  and  Eqaity,  of  Appeal  and 
Nisi  Prius,  and  Eclesiastical  Courts  for  the  years  183/-8  and  9,  by  Henry 
Jerremy,  Eso,  in  4  Isrge  vols.,  8vo. 
•Cruise's  Digost  of  the  Laws  of  England  respecting  real  piopeity.    By 


Wm.  Cruise,  Esq.,  from  the  last  London  edition,  with  Mdition^  notes,  &c., 
by  Thos.  Huntington,  Esq.    6  vols,  in  3, 8va 

Metcalf  and  PERXfirs.    A  Digest  of  the  decisions  of  tfic  Courts  of 


Common  Law  and  Admiralty  in  the  different  States  of  the  Union ;  finely 
executed.    1  vol.,  8vo. 
-Kentuckt.    a  Digest  of  the  decisions  of  the  Court  of  Appeab  <^  Ken- 


tucky, by  Henry  PirtTe.    2  vols.,  8vo. 
-r— Pbtehs^    a  Foil  digest  of  Cases  decided  in  the  Supreme,  Circuit,  and 
District  Courts  of  the  United  States,  from  the  Organization  of  the  GroTeni- 
ment,  by  Richard  Peters,  in  3  Large  vol&  Roy.  8vo. 
Johnson.    A  Digest  of  the  Cases  decided  in  the  Supreme  Court  of  the 


City  of  New  York,  tlie  Vice  Chancellor's  Court,  the  Supreme  Court  of  Judi- 
cature, the  Court  of  Chancery  and  Court  of  Errors,  of  the  Stat^  of  New 
York,  from  1799  to  J83L    3  vols,  in  2, 8vo. 

New  York.  A  Practical  Elementary  Digest  of  the  Reported  Cases  in  the 


Supreme  Court  of  the  State  of  Judicature,  and  the  Court  for  the  correctioa 
of  Errors  in  the  State  of  New  York,  togetlier  with  the  reported  Cases  of  the 
Superior  Court  for  the  City  and  County  of  New  York,  from  the  earliest  pe- 
riod to  the  present  time.  Including  Coleman's  Cases,  Cain's  Reports,  3  vols., 
Cain's  Cases,  2  vols.,  Johnson's  CSscs,  3  vols.,  Johnson's  Reports,  520  vols^ 
Cowen's  Reports,  9  vols.,  Wendell's  Reports,  21  vols.,  Hall's  Reports,  2  vola^ 
Anthons'  Nisi  Prius,  d&c,  &c  ,  \  line  vols.,  8va 

— WuEELER^a  American  Chancery.  A  Digested  Index  of  all  the  reported  de- 
cisions in  Equity  in  the  United  States  Courts  and  in  the  Courts  of  the  sever- 
al States,  by  Jacob  D.  Wheeler.    2  vols.  8va 


DvNLAp's  Practice.  A  Treatise  on  the  Practice  of  the  Suoreme  Court  of 
New  York,  in  Civil  Actions,  witli  proceedings  in  E^rtor,  by  J.  A.  Dunlap^  2 
vols.,  8vo. 

DtiaNroRo  ano  East.    See  ^Reports." 

Edwards  on  Parties  in  Cliancery,  with  Precedents.    1  yol.,  8vo. 
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£d£iv  o5  IrrjuifCTioifs,    To  which  is  added  copious  notes  and  references  to 
all  the  decisions  of  the  Courts  of  the  United  States,  and  of  the  different 
States  on  the  subject,  by  J.  D.  Wheeler,  Esq.    1  vo].,8vo. 
Ei^uiTT  DRAFTSMAif.    A  selectlon  of  Forms  of  Pleading  in  suits  in  Equity. 

Revised  and  Enlarged,  by  E.  Hughes,  Esq.    1  vol.,  8vo.    1000  pages. 
EQUITY  WoKKs.    Sto  Blake's  Chancery. 

**    Fo!«Bi<AivquE*s  Equity. 

**    Grbslet's  Equity  Evidence. 

'*    Hughes'  Equity  UFaftsman. 

**    Jeremy's  £S]uity. 

**    Lube's  Eauity. 

**    Maddock's  Chancery, 

**    Newuind's  Chancery. 

**    Story's  Equity  Jurisprudence. 

•«    Equity  Pleading. 

**    Smith's  Chancery  Practice, 
^    S£ATOff*8  Forms. 
ErroLisH  Common  Law.    See  ^^Reports." 
FoifBJkAifQUE's  Equity,  with  references  to  Americao  Chancery  Decisions.    3 

vol&  in  1,  8vo. 
FaEffcu  Civil  Code.    1  vol.,  8vo. 

Fixtures.  A  Treatise  on  the  Law  oC  Fixtures  and  other  property,  partaking 
both  of  a  real  and  personal  nature ;  comprising  the  law  relative  to  annexation 
to  the  freehold  in  general,  and  also  Emblements,  Charters,  Heir  Looms,  &c., 
&C.,  with  practical  Rules  and  references,  &C.,  d&c,  by  A.  Amos  and  J*  Fer- 
rard.  1  vol.  8vo. 
Gow  oif  Partnership,  with  an  appendix  of  Precedents,  by  Neil  Gow.    1  vol* 

8va 
Gould's  Pleading.    A  Treatise  on  the  principles  of  Pleading  m  Civil  Ac* 

tions,  by  James  Gould.    1  voL  8vo. 
Gresnleai^'s  Overruled  Cases.    A  collection  of  cases  Overruled,  Divi- 
ded, Doubted  or  limited  in  their  application ;  taken  from  American  and  En- 
glish Reports,  by  Simon  Greenleaf.    Revised  Edition.    1  vol.  8vo. 

Evidence.    A  Treatise  on  the  Law  of  Evidence,  by  Simon  Greenleaf  L. 

L.D.    1  voU.8vo. 

Tbit  work  u  arran^  ia  Three  Pam.  The  Fiivt  treats  of  the  Natara,  Baib,  and  Gca- 
eral  Principles  of  Evidence  ;  its  general  divisions  into  Positive  and  Presumptive ;  the  The- 
ory and  Doctrines  of  Presumptive  Evidence,  and  those  thin^  which  Courts  wiQ  themselves 
take  notice  of  without  proof.  The  Second  Part  treats  ot  the  Objects  of  Evidence ;  the 
Rules  which  govern  its  production,  and  the  Quantity  of  Proof  required ;  including  the  sub- 
jects of  Primary  and  Seeeodary  Evidence,  and  of  Original  Evidence  and  Hearsaj,  tiogeth- 
AT  with  that  of  the  Admissibilitr  of  Parol  Evidence,  to  contradict,  vary,  or  ezplaia  that 
which  is  in  Writiitf.  The  Third  Part  treats  of  the  Instruments  of  Evidence,  whether  writ- 
ten or  oral ;  indumng  Uie  subject  of  Witnesses,  and  Uie  weight  and  force  of  their  testimonyi 
with  the  Province  bikI  Duty  of  the  Jury. 

Gaeslet's  Evidence.    A  Treatise  on  the  Law  of  Evidence  in  the  Courts  of 

Equity,  by  Richard  Newcome  Gresiey.    1  voL,  8vo. 
Graham  on  New  Trials.    1  vol.,  8va 
Graha.m'8  Practice.    A  Treatise  on  tlie  Practice  of  tho  Supreme  Court  of 

New  York.  1  vol,  6vo.  1000  pages. 
Hammond  on  IifsuRAifCE.  1  vol.,  8va 
Harris'  Entries.    Approved  Precedents  of  Declarations,  Pleadings,  Entries 

and  Writs.    To  which  are  prefixed,  forms  of  Affidavits,  References,  Awanls 

and  Certificates.    Also  Select  Precedents  in  Conveyancing,  newly  arranged 

with  improvements,  by  H.  D.  Evans,  Esq.    2  vols.,  8vo. 
Harrison's  Digest.    See  **Digest." 
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Hatscll's  Precedents.  Precedepts  of  Pleadings  in  the  British  HoUse  of 
Commons,  with  observations  relating  to  privilege  of  Speakers,  Members,  Con- 
ferences, Impeactimeots,  &c^  &c^  a  rare  wor£    4  vols^  Quarto,  Calf. 

Hahhono's  Reports.    See  ''Reports.* 

HiLLiARi>*s  (Francis)  ElemenU  of  Law,  for  the  use  of  Students,  General  Rea- 
dera,  d&c.,  dtc.    1  vol.,  8va 

——Abridgement  of  the  American  Law  of  Real  Property.    2  vols.,  8vo. 

"The  lawyer  will  find  hare  brought  into  the  compass  of  two  reasonable  volumes,  a  rast 
amount  of  matler,  gathered  from  many  eamel-loads  of  teat-books,  rrpofis,  ami  statutes, 
eorrectly  stated ;  ami  shauld  be  desire  to  porsoe  his  invesugatioas  fartber,  he  will  fimi  hiaa- 
self,  by  the  author's  assistanee,  m  the  way  to  do  it  easily  and  cxoeditkinsly."— ilat.  Jmr, 
On  the  Law  of  Sales  of  Personal  Property.    1  voL,  8vo. 

Hau.'8  RBFomTS.    See  ^Reports.** 

Hill's  Rkpohts.    See  ''Reports." 

UovBNDEir  on  Fraud,  with  Notes  and  references  to  American  Decisions,  by 
Thos.  Huntington,  Esq.    2  vols,  in  1. 

HoFFM Aif^s  (David)  Course  of  Legal  Study,  Addressed  to  Students  and  the 
Profession  generally.  This  Edition  is  re-written  and  much  enlarged.  Calf 
3  vols.,  8va 

HtwRES  en  Instirances.  A  Treatise  on  Fire  Insumnce,  and  Insurance  on  In- 
land waters,  and  also  Insurance  on  tJie  Seas,  by  David  Hughes.    1  vol^  8vo, 

Holt  on  the  Law  of  libel,  with  reference  to  American  Cases.    1  vol.,  8vo. 

IifORAHAM  on  Insolvency.  A  view  <»f  the  Insolvent  Laws  of  Pennsylvania.  1 
vol.,  8vo. 

IifDfAN  CoLoiriAL  Laws.    1  vol.,  8vo. 

IirvBifTOKS*  OuTBE,  with  niles  and  forms  forsecnring  Patent  Rights,  by  Wm. 
Phillips.    1  voL,  12ino. 

Jbrem t'S  EquTTT  Jurisdiction  of  the  Hi^h  Court  of  Chancery.    1  vol.,  6vo. 

Johhson's  Kb  ITT.  An  analvtical  Abridgement  of  Kent's  Commentaries 
on  American  Law,  with  a  full  Series  of  Questions,  by  J.  Eastman  Jolmson. 
1  vol.,  8vo. 

Digest    See  "Digest." 

JoifBS  oif  Bailmbnts.    1  vol.,  8va 

Jacob  and  Walkbr.    See  Reports. 

JtjDiciAL  History  of  Massachusetts,  from  ]€30tol775,by  Emory  Washburn. 
1  vol.  8vo. 

JosTiNiAif's  IiTSTiTiTTBS,  with  Aoles,  by  Thomas  Cooper,  Esq.    1  vol.,  8roi 

KBifT*8  CoKMEirTARiES.  Commentaries  on  American  Law,  by  James  Kent. 
Last  Edition.    4  vols.  8va 

Reduced  to  Question  and  Answer,  by  Asa  Kinne*    1  voL,  8va 

KiircTB.  (Asa)  Questions  and  answers  on  the  roost  imnortaot  parts  of  Black- 
stone  and  Kent's  Commentaries.  Bound  together  ana  separately.  1  vol.8vo. 

Law  Compendium,  or  Questions  and  Answers  on  Law,  Alphabetically  ar- 
ranged, with  references  to  the  most  spproved  Authors,      vols.  8va 

Land  Laws.  Being  a  compilation  of  the  Lawa,  lUsolutUmif  7)mHt$  and  Or- 
dinanees  of  the  General  and  State  Governments^  which  relate  to  Lands  in  the 
State  of  Ohio ;  including  the  Laws  adopted  by  the  Governor  and  Judges, 
the  Laws  of  the  Territorial  Legislature,  and  the  laws  of  this  State  to  the 
years  1815-16L  Compiled  by  the  Hon.  GcsTAVtis  Swan,  and  published  by 
virtue  of  a  resolution  of  the  General  Assembly,  passed  January  2dd,  1825w 
1  voL,  8vo. 

Of  United  States.    Treaties,  Regulations  and  o^er  Documents  relating 

to  Public  Lands.    1  vol. 

Law  or  Fixtures.    1  vol.,  8va 

Law  of  Easements.  A  Treatise  on  the  Law  of  Easements,  by  Gale  and 
Whatley,  with  American  Notes,  by  Hammond.    1  vol.,  8vo. 
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Laws  or  Tkavc.  Ah  Abstract  of  the  Statntes  of  the  eevend  States  and Ter- 
titories,  concerning  Debtor  and  Creditor.    I  vol.  13mo. 

Laws  of  UifiTeD  Spates.  The  Public  and  General  Statntes,  papsed  by  the 
Congpreas  of  the  United  States  of  America,  from  1789  to  J833,  inclusive, 
whether  expired,  repeated  or  in  force,  arranged  in  chronological  order,  with 
a  copious  Index  and  the  Constitution  of  the  United  States.  Published  un- 
der the  Inspection  of  the  Hon.  Joseph  Story.    4  vols.,  8vo. 

La  WES  on  Pleading.  A  Praciical  Tieatise  «n  Pleading  in  Assumpsit,  by  £ 
Lawes,  Esq.,    1  vol.,  8to. 

Lsieii's  Nisi  Prius.  An  Abridgement  of  the  Law  of  Nisi  Prins,  by  P.  fira- 
^  Leigh,  Esq.,  with  Notes  and  references  to  the  latest  American  Cases,  by 
Q.  Sharswood.    2  vols.,  8va 

Lo.No  oif  Sales.  A  Treatise  on  the  Law  relating  to  Sales  of  Personal  Prop- 
erty, by  George  Long,  Esq.  American  Editbn  with  Additions,  by  Benja- 
min Rand,  Esq.    1  voL,  8va 

Law  Glossart,  bv  Thomas  Taylor,  Esq.    1  vol.  8va 

LvBB^s  Ei^oiTT.  An  Analysts  of  the  Pnnciplee  of  Equity  Pleading,  iu^  by 
D.  G.  Lube.    1  yoL,  8vo. 

Marshall's  Decisions.    See  ''Reports.^ 

Writings  on  the  Constitution  of  the  United  States.    1  voL  8vo. 

MiTFORo's  Chancery  Pleadincs.  A  Treatise  on  the  Pleadings  in  Suits 
in  the  Court  of  Chancery,  by  English  Bill.  By  John  Mitford  aind  George 
Jeremy,  with  American  Notes  and  references,  by  C  Edward,  Esq.  1  toL  8vo 

Maodock^s  Reports.    See  '^Reports.'' 

-^— 43hanc6fy  Practice.    2  vols.  8vo. 

Matthews  on  Presumptive  Evidence.  A  Treatise  on  the  doctrine  of  Pre* 
somplion  and  Presumptive  Evidence,  as  aflSecting  the  title  to  real  and  peraonal 
property,  bv  J*  H.  Matthews,  with  American  Notes,  die,  by  Benjamin  Raad, 
Esq.    1  voU  8vou 

Metcalp^  Reports.    See  '^Reports." 

Metcalf  ano  PERnif s'  Digest    See  ^^DigesL** 

Massacbosbtts  Reports.    See  ^'Reports.'* 

MoffTAou  on  Set-ofl^  with  an  Appendix  of  Cases.    1  vol.,  8va  Thin. 

Mboicai.  JuRisPRtmsNCE  of  Insanity,  by  J.  Ra^,  M.  D.    I  vol.  8vo. 

MoNTEsquiEu's  Spirit  of  Laws.  Translated  from  the  French,  by  Thomas 
Nugent,  L.  L.  D.    2  vol&,  8va    London  Ed.  1766. 

~<— Reviewed.  To  which  is  added,  observations  by  M.  Condorcet,  and  two 
letters  of  Helvetius.    1  voL,  8va 

NxwLAifo's  Chancery  Practice.  The  Practice  of  the  Fligh  Court  of  Chan- 
cery, to  which  is  added,  a  collection  of  the  forms  of  proceedings  in  that 
Court,  by  John  Newland,    9  vols.,  8va 

New  York  DiQEsr.    See '^Digest" 

NicRLiif  OS  Copy  RieHT*  Remarks  on  Literary  Property,  by  Phillip  Nicklin. 
I  vol.,  ISroo. 

Nisi  Prtus.    "Wlieaton's,"  "Selwyn**  and  **Leigh^  Nisi  Priue,"  which  see. 

Obio  Forms  ard  Practice.  Practical  Forms  in  Personal  and  Real  Actions, 
and  in  Chancery,  by  P.  B.  Wilcox.    1  voL  8vo. 

Ohio  Reports.    See  ^Reports." 

Oliver's  Precedents.  Forms  of  Practice,  or  American  Precedents  in  Ac- 
done  Personal  and  Real,  by  B.  L.  Oliver.    1  voL,  8vo. 

Oliver  on  Conveyancing.  A  selection  of  Forms  of  general  Utility,  with 
notes,  by  B.  L.  Oliver.    1  vol.,  8vo. 

Parsoi^s  Commbittarirs  on  American  Law.    1  vol.,  8vo. 

Peters*  Reports.    See  '^Reports." 

Peters'  Diqbst.    See  "Digest** 


8  P£C LAW  BOOKS — EXC 

Peck's  Trial.    Report  of  the  Trial  of  James  H.  Peck,  Judge  of  U.  Sutee 

District  Court,  for  the  District  of  MisBOuri,  ou  an  Impeachonent    1  vol^  8vo. 
Phillips  on  Patehts.    The  Law  of  Patents  for  InveDtioDs,  iucludiD^  the 

remedies  and  legal  proceedings  in  relation  to  Patent  Rights,  by  Willard 

Phillips.    1  vol.,  8vo. 
on  Evidence.    A  Treatise  on  the  Law  of  Evidence,  by  S.  March  Phillips, 

with  copious  notes,  by  Hon.  Ezk.  Coweu  and  Nicholas  Hill,  Jr.    In  4  large 

vols.,  8va 
-on  Insurance.    A  Treatise  on  the  Law  of  Insurance,  by  Willard  Plifllips. 


3  vols.,  8va 

Powell  on  Mortgages.  A  Treatise  on  tho  Law  of  Mortgages,  by  J.  J.  Pow- 
ell, Esq.,  with  notes  and  references  to  American  Cases,  by  Benjanun  Rand, 
£jq.    3  vols.,  8vo. 

on  Contracts.    An  Essay  upon  the  Law  of  Contracts  and  Agreements,  by 

John  J.  Powell.    2  vols,  in  1,  8vo. 

PoTHiER  ON  Obligati(»N8.  A  Trestiso  on  the  Law  of  Obligations  or  Con- 
tracts, with  notes  illustrative  of  the  English  Law  on  that  subject,  by  M. 
Pothier.    2  vols.,  8vo. 

on  Contracts.     A  Treatise    on  Contracts   of  Sale,  by  R.  J.  Pothier. 

Translated  from  the  French,  by  L.  S.  Cushing.    1  voL,  8vo. 

Pi  rtlk's  Digest    See  ^'Digest" 

REPORTS. 

Adbison's  Reports.'   Cases  decided  m  the  High  Court  of  Errors  and  Appeals 

of  the  State  of  Pennsylvania,  by  Alexander  Addison,    1  vol.,  8vo. 
Atktns*  Reports.    Decisions  in  the  High  Court  of  Chancery  in  the  time  of 

Lord  Chancellor  Hardwicke,  by  John  Tracy  Atkyns.    3  vols.,  8vo. 
Burrows'  Reports.    Reports  of  Cases  in  the  Court  of  King's  Bench,  during 

the  time  of  Lord  Mansiield^s  presiding  in  that  Court,  from  1756  to  1772, 

American  Edition.    5  vols.  in2,8vo. 
BrockenbrodohN  Reports.    Chief  Justice  Marshall*8  Decisions,  Edited  by 

John  W.  Brockenbrough.    2  vols.,  8vo. 
Blackford*8  Reports.    Cases  argued  and  determined  in  the  Supieme  Court 

of  Indiana.    4  vols.,  8vo, 
Chipman's  Reports  of  Cases  in  the  Supreme  Court  of  Vermont    1  vol.,  8vo. 
Cain's  Reports.    New  York  Term  Reports  of  cases  argued  and  determined 

in  the  Supreme  Court  of  that  State.  Last  Edition  with  additions.  3  vols.,  8vo 
Crancb's  Reports  of  cases  argued  and  adjudged  in  the  Supreme  Court  of  the 

United  States,  from  August  and  Dec  Term,  I80I,  to  Feb.,  3815,  by  Wm. 

Cranch.    9  vols.,  8va 
DuRNFORo  ANo  East.    Term  Reports  in  the  Court  of  Kino's  Bench,  from 

1785  to  1800,  inclunve,  by  Chas.  Dumford  and  £.  H.  East   S  vols,  in  4, 6va 
Enolish  Common  Law  Reports.    First  Series,  embracing  Burrows,  Cowper, 

Durnford  and  East,  d&c    11  vols.,  8vo. 
^Reporta  of  Cases,  argued  and  determined  in  the  English  Courts  of  Com- 
mon Law,  from  1813  to  184  .    Edited  by  Hon.  Thoa.  Seargent  and  Hon. 

Thomas  McKean  Pettit.    40  vols.,  8va 

Ecclesiastical  Reports.    6  vols.,  8va 

Chancery  Reports,  Condensed.    Edited  by  E.  D.  Ingraham,  Eso.  1%  vols., 

8vo.   Fine  Calf.  «»         ^  «-* 

EquiTT  ANO  Law  Reports.  Reports  of  Cases  determined  in  the  seven]  Courts 
of  Law  and  Equity  in  England,  in  the  year  1839.  Jurist  Edition.  2  vols.,  8vo. 

ExcHEquER  Reports.  Reports  of  Cases  argued  and  determined  in  the  Court 
of  Exeheimer  at  Law  and  in  Equity  and  in  the  Exchequer  Chamber  in  Equi- 
ty and  in  Error.    Edited  by  Francis  J.  Troubat,  Esq.  fl  vols.,  8vo.  Fine  Calf. 


^  Hall's  Reportii    Reports  of  Gueo  aignod  and  M«rmiiied  in  the  Supedor 

^  Cottit  of  the  City  of  New  York,  by  Praocott  Ualk    9vok^6vo. 

j|  Hill's  Reports  of  Cases  argued  and  determined  in  the  Sopreme  Court  of  New 

'  York,  by  N.  Hill, /r^  State  Reporter.    avola^8va    Calf. 

r  Uamkoico's  Reports  of  Cases  decided  in  tJie  Supreme  Court  of  Ohio,  epoa 

^  tiie  Circuit  and  in  Bank,  from  1833  to  1839,  by  Charles  Hammond.    9  vols^ 

—-—Condensed  Reports^   by  P.  B»  Wikoac     9  vols,  in  5,  6va     Contain* 
'  tng  all  the  cases  decided  by  the  Cornt  in  Bank,  from  its  o^ranination  to  De^ 

cembor  term,  1836.  with  the  cases  decided  upon  the  Circuit,  and  ordered  to 
*  be  veported  by  the  lodges,  includinff  all  the  decisions  in  the  (irst  seven  vol* 

'  ttmes  of  Hammond's  Reports,  ondUmg  mdy  iht  argtanentt  ^  cmmsel:  wiUk 

on  eMrebf  new  and  greatly  improved  Ihdex  of  the  whole.  Edited  by  P.  B.  Wil- 
'  COS,  Attorney  at  Law,    Toe  work  n  embraced  in  thru  large  super  roual^ 

Svo,  wobunUf  of  1900  pases,  printed  on  eastern  paper  of  superior  quatily, 
I  with  an  entirely  new  and  beantiful  type,  and  handsomely  bound  in  law  bind- 

ing* 

Tb>«  puMicatton  wm  undertaken  with  the  view  of  meeting  the  iaereasinr  demand  for 

Ike  firit  seven  vohimes  of  HtMniond'f  RefMrts,  which,  as  oririaally  ptfblilned.  afe  now 

calirefy  out  of  print,  and  of  reducinr  the  price  within  a  reasonable  compass.    The  present 

edition  embraces  all  the  decisions  or  the  Sopreue  Court,  reported  in  the  iirst  seven  vd- 

uaset  of  Haaunond.    No  alteration  whatever  has  been  nmde.  either  in  the  statement  of 

ike  cases,  or  in  the  opinions  of  the  Court.    The  woik  is  simply  a  repubUcatton  of  the  de- 
cisions  -••--*--  »«  j   .__L.jf        « .!._  j-        .•         •-_-.-^.  _  _•      .... 
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as  reported  by  Mr.  Hammond,  inchidin|^  all  the  dissentiaz  opinions,  and  omitting 
only  the  ar|fumentf  of  Counsel.    This  omission  it  is  beKcred,  will  be  more  than  eompcn»a- 

hy  the  reduction  of  brvkn  tolitmbs  isto  thb 
the  price ;  while  it  alio  places  this  work  on  a  similar  footing  with  the  Reports  herea/ier  to 


only 
ledb 


[RKB,  with  a  reductioa  of  osi  MALr  in 


be  published,  under  the  act  of  1831,  which  prohibits  the  puUicaCion  of  ai|[uments  unless 
apecially  directed  by  the  Court.    The  Rulks  or  Court  are  prefixed  to  this  e<1ition« 

The  Sch  and  iHh  vols.  Ohio  Reports,  entire,  as  orie^inally  published,  in  law  binding,  to 
Bsatch  the  above,  and  forming  a  complete  set  of  the  Reports,  from  the  orgauiaation  of  the 
Court  to  the  death  of  Mr.  Hammond:  the  9  vobmes  comprited  in  five  laige  super  royal 
8vo.  vsAumes. 
How  Ann's  Reports.    Reports  of  Cases  argued  and  adjudged  in  the  Supreme 

Court  of  the  United  States,  Janoanr  Term,  1843^  by  ^njamtn  C.  Howard, 

Supreme  Court  Reporter.    1  vol.,  9va 
IfiDf  A54  Reports,  by  Blackford.    4  vols.,  8vo. 

Jac«b  Aim  W^Ai.KKR*s  ReooTts  of  Cases  decided  in  the  High  Coutt  of  Chan- 
eery  during  the  time  of  Lord  Cbancellor  Eldon,  by  Edward  Jacob  and  John 

Walker.    l?ol.,8vo. 
Jooffseiv's  Reports,  New  Yoik.  SO  vols.,  8vo. 

Chancery  Reports.    7  vols.,  8  va 

Marshall's  Decisions.    Edited  by  John  W.  Brockonbrough,  in  53  vols.,  8vo. 
Mauls  and  Sblwth's  ReportB  of  eases  argued  and  determined  in  the  Court 

ef  King^  Bench.    Edited  by  Theron  Metcalf ;  containing  all  of  the  English 

edition,  in  6  vols.,  in  2  vols.,  8vo. 
Madvock's  Chancery  Reports*    Cases  argued  and  determined  in  the  Court  of 

the.  Vice  Chancellor  of  England,  during  the  time  of  the  Right  Hon.  Sir 

Thomas  Plumer,  Kt,  di^c^  by  Henry  Maddock.  Esq.    6  vols,  in  3. 
MnrcALF's  Reports.    Cases  decided  in  the  Supreme  Court  of  Massachusetts, 

March  Term,  18^  to  March,  1842,  by  Theron  Metcalf.    3  vols.,  8vow 
Hassachvsetts  Reports.    17vols.,  8va 

Ojno  RxFonTs,  See  Hammond,       ...       -       9       vols. 

«  ....  9  in  5  «* 

«    Wright's,         .       <-       -       .        1  « 

•*    Wilcox's, 1         « 

«    Staunton's,       .       .       -        .        l         « 
Pstcr's  ReportiL    Cases  argued  and  adjudged  in  the  Supreme  Court  cf  the 

United  States,  by  Richard  Peters.    IG  vols.,  8vo. 
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Peteks.    Condensed  Reports  of  cases  in  the  Sopreine  Gboit  of  the  UnitH 

States,  containing  the  whole  series  of  the  Decisions  of  the  Coort,  from  its 

or^aniization  to  the  commeDceoient  of  Petei's   Reports,  January  Term, 

1827.    Edited  by  Richard  Peters,  Eso.    6  vols.,  8vo. 
Reports  of  Cases  decided  in  the  Third  Circuit  oi  the  United  States  Court, 

1803,tol8ia    Ivo^Svo. 
PrcKsan^e's  Reports.    24  v(^  8va 
SwANSTo.Vs  Reports.    Cases  decided  in  the  ITifcb  CooK  of  Oianeery,  dnrinp 

the  time  of  Lord  Eldon,  1818  and  1819,  bj  C.  F.  Swamtoo,  Esq.    2  voIil, 

8va 
SxAUNToys  RflportR.    Reports  of  oases  areoed  and  determhaed  in  the  Se- 

preme  Coart  of  the  SUte  of  Ohio  in  bank,  18ll>2,  by  E.  M.  Sunton,  re- 
porter.   1  vol.,  8vo. 
Sau5i>ers'  Reports  of  Pleadings  and  cases  in  the  King^s  Bench.     New 

edition ;  3  vols.,  dvo. 
Stakrie's  Reports.    Cases  determined  at  Nisi  Prios,  in  the  Comt  of  IGn^s 

Bench,  and  Common  Pleas,  and  on  the  Circeit  from  1814,  to  ISIH,  by 

Thomas  Starkie.    2  toI&,  8ro. 
Scmher's  Reports.    Cases  arp^ued  and  determined  in  the  Circuit  Courts  of 

the  United  States,  for  the  Fiisi  Circuit,  by  Charles  Snroner.    3  vols.,  8va 
TA0irro5*s  (Englishj  Reports.    Cases  argued  and  determined  in  the  CSonrt  of 

Common  Pleas,  ana  other  Courts,  1807,  to  1819.    8  voIsl,  8? o. 
Vcs£T*s  Sen.  Reports  of  cases  argued  and  determined  in  the  High  Court  of 

Chancery,  in  the  time  of  Lord  Chancellor  Hardwicke,  from  1746  to  1755, 

with  Supplement,  by  Francis  Vesey ,  Sen.    3  vols.,  Bva 
Vernon's  Chancery  Reports.    Cases  decided  in  the  High  Covri  of  Cliaiicery, 

by  Thos.  Vernon.    2  vols.,  8vo. 
Wriobt's  Reports  of  cases  decided  by  the  Supreme  Court  Of  Ohio  taken 

from  original  saimites,  by  John  C.  Wright.    1  voL,  8vo. 
Wilcox's  Reports.    Cases  decided  in  the  Supreme  Court  of  Ohio  in  Bank, 

1840,  by  P.  B.  Wilcox.    1  vol.,  8vo. 


Roscoe's  Criminal  Fleadiiig.  A  Digest  of  the  Law  of  Evidence  in  Criminal 
cases,  by  Henry  Roscoe,  of  the  Inner  Temple.  American  edition,  with 
Notes  and  References,  by  Georse  Sharswood.    1  vol.,  8vo. 

Civil  Evidence.  A  Digest  of  the  Law  of  Evidence  on  the  Trial  of  Ac- 
tions at  Nisi  Prios.  By  Henry  Roscoe,  with  Notes  and  References,  by 
James  Baysrd.    1  voL  8vo, 

Ruthford's  Institutes  of  Natural  Law.    1  vol,.  8vo. 

Russell,  Rtan  and  Moodie's  Crown  Casea  See  *^  Crown  Cases,*  3  vols, 
8va 

Russell  on  Crimes.  A  Treatise  on  Crimes  and  indictable  Bftsdemeanorfi, 
by  Wm.  O.  Russell,  of  Lincoln's  Inn,  with  notes  snd  decisions  in  the  Ameri- 
can Courts,  by  Davis,  Metcalf  and  Sharswood.    2  vcrfs.,  8vo. 

Ryan's  Medical  Jurisprudence.  A  Manual  of  Medical  Jnrisnnidence,  com- 
piled from  the  best  Medical  and  Legal  works,  by  M.  Ryan,  M.  D.  Ameri- 
can edition,  by  R.  E.  Griffith.     1  voL,  8va 

Saunders'  Pleading  and  Evidence.  The  Law  dt  Pleading  and  Evidence  m 
Civil  Actions,  arranged  Alpjmbetically  with  Practical  Forms,  and  the  Plead- 
ing and  Evidence  necessary  to  support  them,  by  John  &  Saonder^  Esq., 
with  considerable  additions.    3  vols.,  8va 

Savnders  on  Uses  and  Trusts.    2  vols,  in  1, 8va 

Simpson  on  Common  Law.  Showing  the  origin,  progress,  antiquities  and  cu- 
riosities of  the  Common  Lkw.    1  vol.,  8va 


MB — LIW  BOOKS STO.  II 

8£RoeA!tT^9  C^natitiitional  Law  Bemgf  a  view  of  the  Praetiee  and  Jurisdic- 
tion of  the  Goiirta  or  the  United  States,  and  of  Constitutional  points  decided. 
1  vol.,  8vo, 

Ssato.m's  Forma.  Forms  of  Decrees  in  Equity  and  of  Orders  conneeted  with 
them,  with  practieal  notes,  by  H.  W.  Seaton.    1  vol.,  8va 

8cLECT  Caites  Adjudged  in  the  State  of  New  York,  containinjr  the  case  of 
John  V.  N.  Yates,  and  the  case  of  the  Joumoyman  Cordwainers  of  the  city 
of  New  Yotk.    1  vol.,  8vo. 

Selwth's  Nisi  Prtus.  An  Abrtdgfment  of  the  Law  of  Nisi  Prius,  by  Wm. 
Selwyn,  with  Notes  and  References  to  American  Decisions,  by  Henry 
Whcaton  ai^  T.  J.  Whaiton.    2  vols^  8vo. 

Smith's  Chancery  Practice.     A  Tj^tise  on  the  Practice  of  the  English 
Court  of  Chancery,  with  an  Appendix  of  Forms  and  Precedents  of  Costs  , 
adapted  to  tlie  last  new  orders,  by  John  Sidney  Smith,  of  the  Six  Clerks' 
Office.    9vol8..8vo. 

Starkik  on  Evidence.  A  Practical  Treatise  on  the  Law  of  Evidence  and 
and  Digest  of  Proofs,  in  civil  and  criminal  proceedings.  By  Thomas  Star- 
kie.  Seventh  AmerieaA  edition,  greatly  enlarged  by  the  Author;  in  3 large 
vols. 

— -jOn  Slander.    A  new  edition  in  9  vols. 

Btmruniu?  Pleading.  A  Treatise  on  the  Principles  of  Pleadii^  in  Civil 
Actions  comprising  a  summary  view  of  the  whole  proceeding  in  a  Suit  at 
L%w,  by  Henry  J4»n  Stephens }  American  edition  by  F.  J.  Troubat  1  vol., 
8vo. 

Nisi  Prius.  The  Laws  of  Nisi  Prius  Evidence  m  Civil  Actions,  and  Ar- 
bitration and  Awards,  by  Archibald  John  Stephens,  with  Notes  and  Refer- 
ences to  tho  last  American  Decisions.    Bv  George  Sharswood.    3  vofa^  8vo. 

-Commentaries  on  the  Laws  of  England,  partly  founded  on  Blackstone,  by 

Henry  John  Stephen,  9  vols.,  8vo. 

Sravxffs'  and  Bkiiecks  on  Average  and  Adjustment  of  Losses  in  Marine  In- 
surance.   1  voL,  8vo. 

Stoat's  Laws  of  tlie  United  States.  The  Public  and  General  Statutes  passed 
by  the  Congress  of  the  United  States  of  America,  from  18S8,  to  1836 
inclusive,  whether  expired,  repealed  or  in  force,  by  Joseph  Story.  4  vols.,  8vo. 

...—-^Commemaries  on  Equity  Jurisprudence  as  administered  in  England  and 
America.    2  vols.,  8va 

-.^— -Commeataries  on  Equity  Pleading,  and  the  Incidents  thereof,  according 
to  the  practice  of  the  Courts  of  Equity  of  Enghind  and  America.  1  vol., 
8vo. 

Commentaries  or  the  Law  of  Bailmenti  with  Illustrations^  from  the  Civil 

^  and  the  Foreign  Law.    1  voU  dva 

-On  Civil  Pleading.  A  selection  of  Pleadings  in  Civil  Actions,  with  oc- 
casional Annotations ;  a  new  edition,  with  Notes,  by  B.  L.  Oliver.  1  vol., 
8va 

— On  Agency.  The  Law  of  Agency,  as  a  branch  of  Commercial  and  Mara- 
tinie  and  CcMnmercial  Jurisprudence,  with  illustrations  from  the  Civil  ar  ' 
Foreign  Law.    1  vol.,  Sva 

Commentaries  on  the  Laws  of  Bills  of  Exchange,  foreign  and  Inland,  as 
administerod  in  England  and  America,  with  Illustrations,  from  the  Commer- 
cial Law  of  the  Nations  of  Continental  Europe.    1  vol.,  8vo, 
On  the  Law  of  Partnership,  with  Illustrations  from  the  Civil  and  Foreign 


Law.    1  vol,  8va 
-Conflict  of  Laws,  Foreign  and  Domestic,  in  regard  to  Contracts,  Rights, 


and  Remedies,  and  especiiuly  in  regard  to  Marriages,  Divorces,  Wills,  Soc- 
cesiions  and  Judgments.    1  voL,  8vo. 
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Stort.  On  the  Coottitu^on  of  the  United  Statat,  with  a  preliminftry  view  •! 
the  Constitutional  Hittocy  of  tb«  Coloniea  and  States,  before  the  »do|ftioB 
of  tlie  ConstitutioiL    3  vole^  8vo. 

On  Ihe  Constitution.    Abridged  in  ]  voL,  8va 

Miscellaneous  Writings.   Cntkal,Litenii;yi  Judicial  and  Political.    1  voL, 

8vo. 

Statutes  of  Ohio,  and  of  the  North-western  Territory ;  ad<^ed  or  eaacled 
from  1786^  to  1^3,  iuclusi? e ;  together  with  the  Ordinances  of  1787,  the 
Constitution  of  Ohio  «nd  the  United  Stales,  and  Tarions  public  inBtromenls 
and  acts  of  Congress — ^illustrated  by  a  preliminary  sketch  of  the  Hinlory  of 
Ohio,  numerous  references  and  notei,  and  copious  Indexes.  Edited  by  Hal- 
mon  P.  Chase,  Attorney  at  Law.  3  large  vols.,  super  royal,  8to^ 
-Of  a  General  Natnre,  in  force^  Dec.  7, 1840;  also  those  passed  by  the 


Genoral  Assembly,  at  the  Sessioo  of  1840-1.    Collated  by  ioeeph  iL  Swi 
Extra  binding;  1  vol^  1100  pages. 

SuujYdLSf's  Lectures  on  the  Constitntion  and  Laws  of  Englad,  with  a  coawaeo- 
Ury  on  Magna  Charts,  by  T.  S.  SuUivaiL  LL.  D.    3  vok,  12mo. 

TATLO«*a  Law  Glossary.  A  Dictionary  of  Latin,  French  and  Spanish  Terms 
and  Phrases,  used  in  Law-Booka    1  vol.,  8vo. 

ToxLi.Vs  Law  Dictionary.  Explaining  the  rise*  progress  and  present  slate  of 
the  British  Law ;  defining  and  mterpreting  the  terms  or  words  of  art,  4lc^  &«.» 
by  Sir  Thomas  K  Tomlin.    American  Mition ;  3  vols^  8voi. 

Thomas'  Coke.  A  Systematic  Arrangement  of  Jjxd  Coke'a  Instituties  of 
the  Laws  of  England,  by  J.  H.  Thomas.    3  vols.,  8vo. 

Tidd's  Practice.  The  Practice  of  the  Court  of  Kinfl^s  Bench,  and  Commoa 
Pleas  in  Penonal  Actions  and  Ejectments,  to  which  are  added  the  Law  and 
Practice  of  Extents,  and  the  Ri^  of  Courts  and  modern  Decisions  in  Ihe 
Exchequer  of  Pleas.  Bv  Wm.  Tidd,  Es^  2  vol&,  8vo.  An  American 
edition,  with  Notes,  by  F.  J.  Troubat,  Esq. 

Toller  on  Executora.    1  vol.,  8vo. 

Vattell's  Law  of  Nations,  or  the  Principles  of  the  Law  of  Nature,  npplied 
to  the  afidin  of  Nations  and  Sovereigns,  from  the  Firench  of  Vattell,  by 
Joseph  Chittv,  Esq.    1  voL,  8vo. 

Vehplatick's  (G.  C.)  Essay  on  the  doctrine  of  Contracts.    1  vol.    Boarda 

WARRxyA  Law  Studies.  A  popular  and  practical  introduction  U>  Imw  Stu- 
dies, by  Samuel  Warren,  Esq.,  of  the  Inner  Temple.    1  vol. 

Walker's  American  Law,  An  Introduction  to  American  Law,dengned  as  a 
firrt  book  for  Students,  by  Timothy  Walker.    1  vol.,  8va 

Wheeler's  American  Law.  A  practical  Abridgment  of  American  Law  Ca- 
ses decided  in  the  CourU  of  the  several  States,  and  the  United  States 
Courts  from  the  earliest  period  to  the  present  time.  Alphabetically  sirranged 
with  notes  and  references  to  the  Statutes  of  each  State,  dtc,  3bc.,  by  J.  D, 
Wheeler,  Esq,    8  vols.,  8vo. 

Whebler^s  Diffoat    See  ^^Digest** 

Wheaton's  Selwya.    See  ^'Selwyn's  Nisi  Prius." 

-Elements  of  International  Law,  with  a  sketch  of  the  History  of  the 


^*^nce,  by  Henry  Wheaton,  L.  Lb  IX    1  vol.,  8vo. 

Williams  on  Executors.  A  Treatise  on  the  Law  of  Executora  and  Adminis- 
tratora,  by  E.  V.  Williams,    2  vols.,  8vo. 

We.^vtworth  on  Executora.  The  Oflice  and  doty  of  Executors,  by  Thonaa 
Wentworth.    1  vol. 

WooLWTca  on  Ways.  A  Treatise  on  the  Law  of  Ways,  including  High 
Ways,  Turnpikes.  Roads  and  Tolls,  private  RighU  of  Way,  dtc.  1  vol.  8vo. 

WioRAM*8  Law  of  Discovery.  Points  in  the  Law  of  Discovery,  by  J.  Wigram, 
Eiq^  with  notes  and  references  to  American  Cases.    1  vd.,  8va 

Yates*  Pleading  and  Forms.  A  collection  of  Pleadings  and  PracUcnl  Prece- 
dents, with  Notes  thereon,  and  approved  forms  of  Bills  of  Costs,  by  John  V. 
.N  Yates.    1  vd.,  8vo.    Calf. 


I.  N.  WHITING  &  HUNTINGTON 

HATE  FOR  SALE  THE  FOLLOWING  WORKS,  PUBLISHED 

BY  IS^AC  N.  WHITING. 

OHIO  SUPREME  COURT  REPORTa 

« 

Seoorit  of  C^BH  ai  Law  and  in  Chancery:  Decided  by  the  Sopreme  Court  of 

Ohio;  taken  from  original  minutes:  by  John  C  WaioaT.    In  one  large 

•up.  roy.  8vo.  voL  of  §64  pages. 

When  the  Reporter  of  theae  Caaea  took  his  seat  upon  the  bench,  and  pro- 
ceeded upon  circuit  duty,  he  was  exceedingly  embarrassed  with  the  uncertain 
and  diversified  practice,  and*  the  contradictory  evidence  of  former  decisions. 
He  began  to  take  notes  of  cases  at  the  trial  of  which  he  assisted,  merely  to 
help  bis  memonr  in  tlie  decision,  and  generally  destroyed  them  when  judgment 
was  pronounced.  As  he  progressed,  he  took  more  copious  notes,  and  transcrib- 
ed them  into  a  manuscript  book  in  the  form  of  Reports,  with  the  desi^m  of  pre- 
serving some  evidence  of  points  decided.  This  book  he  made  his  circuit 
companion,  hoping  thereby  to  secure  uniformity  in  his  own  action  at  difierent 
periods  and  places.  Finding  the  Reports  convenient  to  himself  in  the  discharge 
of  his  judicial  duties,  their  publication  suffgeste<l  itself  as  convenient  for  the 
profession ;  and  they  are  now  made  public  in  the  hope  of  their  beinj^  useful. 
The  number  of  cases  roported,  \9f0vr  hundred  andninebf-eifcfd ;  ofdjf  etghJty  less 
ihan  is  contained  m  six  entire  volumes  ofHammMuTs  Ohio  Reports*  Much  time 
and  labor  have  been  devoted  to  the  arrangement  of  the  Index,  with  the  design 
of  making  it  copious,  and  of  easy  reference. 

'*Wng&s  Reports,  as  connected  with  the  Supreme  Court  of  this  State,  con^ 
taining  as  they  do  important  principles  of  practice,  and  as  a  work  of  reference, 
will  be  found  even  more  useful  than  the  Reports  of  the  Court  in  Bank»  and 
should  therefore  be  in  the  library  of  every  member  of  the  Bar." 

STATUTES  OP  OHIO  AND  THE  NORTH  WESTERN  TERRITORY. 

The  Skdides  tf  Ohio  and  Ou  JVbrA  Wedtam  Territory:  Adopted  or  enacted 
from  1788  to  1833  inclusive ;  together  with  the  Ordinance  of  1787,  the  Consti- 
tution of  Ohio  and  of  the  United  States,  and  various  public  InstiumentB  and 
Acts  of  Congress.  Illustrated  by  a  Preliminary  Sketch  of  the  History  of  Ohio ; 
numerous  References,  Notes,  and  copious  Indexes.    Edited  by  SxtMOM  P. 
Chasb.  In  3  very  large  super  royal  8va  volumes.  Embracing  all  the  Terri- 
torial and  State  Laws,  whether  expired,  repealed  or  in  force. 
In  the  preparation  of  thi.4  work  for  the  press,  the  leading  objects  were  com- 
pression and  facility  of  reference ;  and,  with  a  view  to  illustrate  the  construction 
of  the  statutes,  notes  of  the  decisions  of  the  Supreme  Court  have  been  aub- 
joined.    Where  the  law  yet  remains  in  force,  the  annotations  are  intended  to 
exhibit,  not  only  its  construction,  as  judicially  determined,  but  soch  princif^es 
decided  by  the  Court  as  have  relation  to  the  general  subject  of  the  particular 
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met  or  •ection.  OccaiioiuiUf ,  other  notes  have  beeo  introducedi  where  it  wm 
•apposed  their  presence  mivht  be  of  service  to  the  inquirer.  A  few  EogiiBh 
Statutes,  which  strong^iy  illustrate  the  construction  and  nieaning  of  particular 
laws  of  our  own  State,  and  which  are  not  within  the  reach  of  most  memheiB  of 
tlie  profession,  have  been  likewise  inserted. 

It  has  lonz  been  quite  obvious,  that  the  vexations,  inconveniences  and  serioua 
evils  which  have  arisen  from  the  condition  of  our  Statutes,  could  be  only  par- 
tially obviatod  by  a  republication  of  the  laws  in  force.  Many  important  ques- 
tions of  right  and  remedy  depend  upon  the  provisions  of  repealed  Statutes.  In 
reference  to  such  questions,  tfie  examination  of  the  whole  series  of  lawsafiect- 
in  V  them,  is  a  matter  of  absolute  necessity.  In  addition  to  this,  a  knowledge  of 
the  acts  rtptnUd^  is  ofVen  essential  to  a  correct  understanding  of  the  law  in 
force.  No  lawyer,  nor  any  intelligent  legislator,  ought  to  be  8atis6ed  with 
knowing  what  the  law  is,  unless  he  also  knows  what  the  law  has  been. 

At  Iht  end  of  tht  third  volume^  three  Indexes  will  be  found :  one  to  the  general 
Uuffs  inforee^  another  to  the  general  laws  reoeaUdt  and  a  third  to  the  local  laws. 

Only  a  few  complete  sets  of  the  above  Suable  work  now  temain  of  the  en- 
tire edition. 

SWAN'S  TREATISE : 

A   MEW    Aim   EEVISEP   EDITIOET,   WITH  ADDITIOIVS  AND  EEPEEEltCSS  TO  THK 

IfEWLT  EETXSED   STATUTES   OF   THIS    STATE. 

Ji  Trealise  on  the  Law  relating  to  the  Powers  and  DuUes  q^  Justices  of  the 
Peace  and  Constables^  in  the  State  of  Ohio:  with  Practical  fonm,  &c  By 
Joseph  R.  Swan,  President  Judge  of  the  Twelfth  Judicial  Circuit  1  vol., 
royal  8vo*,  G36  ppi 

The  FiftsT  Part  contains  a  summary  view  of  the  progress  of  a  civil  suit 
from  its  commencement  to  its  termination,  with  the  genera]  principle  of  law  in 
relation  to  the  dilferent  kinds  of  actions — who  should  sue  and  be  sued — the 
issuing,  service  and  return  of  the  summons  and  capias — the  attendance  and 
competence  of  witnesses — the  trial — ^the  general  rules  of  evidence — the  form 
and  effects  of  different  kinds  of  judgments — the  slay  of  execution  and  pro- 
ceedings thereon — ^the  issuing  of  execution — the  power,  duty,  and  liability  of 
the  officer  in  arresting,  levying,  advertising,  and  selling — the  trial  of  the  right 
of  property — ^returns  of  executions,  etc. 

The  Sbcono  Part  contains  the  general  rules  of  law  in  relation  to  statutory 
actions ;  such  as  forcible  entry  and  detainer,  attachment,  etc. ;  and  treats  of 
contracts,  the  ri^rbts  and  liabilities  of  partners,  carriers  of  goods,  inn-keepers, 
husband  and  wife,  parent  and  child,  master  and  servant,  and  other  miscellane- 
ous matters  of  a  civil  nature. 

The  Third  Part  contains  the  law  in  relation  to  proaecutioiis  for  crimes  and 
misdeinoanora,  with  practical  forms. 

The  Fourth  Part  contains  forms  of  conveyances,  wills,  agraenmntSy  &c. 

CONOYER'S  DIGESTED  INDEX. 

This  work  contains  a  digested  Index  of  all  the  reported  Decisions,  in  Law  and 
Equity,  of  the  Supreme  Courts  of  the  Sutes  of  Ohio,  Indiana  and  Illinois, 
with  an  Appendix  containing  tlie  Constitution  of  the  United  States,  tbe 
Constitution  and  rules  of  Court  of  each  of  the  States  above  specified,  to- 
geUiur  with  the  Statutes  for  the  admission  of  Attorneys  to  the  fiar,  and  for 
the  acknowledgement  of  Deeds  and  other  writings,  in  the  States  of  Ohio, 
Indiana,  Illinois,  Missouri  and  Kentucky. 

The  chief  object  of  this  Digest  is  to  present  to  the  profession,  in  a  cheap 
and  convenient  form,  R  skeleton  of  tke  whole  of  the  reported  decisions  in 
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the  North-western  States.  The  cases  arc  briefly,  thongh  Accurately  digested, 
and  a  reference  to  all  the  material  points  carefolly  observed*  The  Appendix 
forms  a  condensation  of  matter  difficult  of  attainment  in  distant  States,  and 
pecoliarly  valuable  to  such  members  ot  the  profession  as  may  contemplate 
migrating  to  the  West,  from  other  sections  of  the  Union.  There  is  not  prob- 
ably a  lawyer  in  extensive  practice  in  the  United  States  who  has  not  at  times 
oxnerienced  more  or  less  difficulty  in  ascertailiing  the  requirements  fur  the 
ackoowlodgment  of  deeds  and  other  writings  in  some  of  the  States  above 
pnnmerateo.  By  the  Appendix  to  this  Digest,  thb  difficulty  is  removed. 
The  whole  forms  a  manual  so  valuable,  cheap  and  convenient,  that  it  can- 
not fail  to  be  acceptable  to  the  profession  throughout  the  Union.  1  vol.,  8vo, 
528  pages. 

A  MANUAL  FOR  EXECUTORS  AND  ADMINISTRATORS 

Ilf    THK 

SETTLEMENT  OF  TUB  ESTATES  OF  DECEASED  PERSONS : 

WITH  PRACTICAL  FORMS. 

BY  JOSEPH  R.  SWAN, 

President  of  the  12th  Judicial  Circuity  and  Author  of  "  Swanks  Treatise  on 
the  Law  relating  to  the  Powers  and  Duties  of  Justices  of  the  Peace  and  Con- 
subles,  in  the  State  of  Ohia"    1  VoL  8vo.,  pp,  350. 

This  work  is  intended  to  be  what  its  title  purports,  a  Manual  for  those  who 
settle  the  estates  of  deceased  persons.  It  embodies  the  provisions  of  the  Stat- 
utes, with  such  Comments,  Decisions,  Forms  and  other  matter,  as  are  deeined 
requisite  for  persons  not  skilled  in  the  law,  to  understand  the  ordinary  duties 
of  Executors  and  Administrators.  This  object  has  been  kept  in  view  tlm>ugh* 
out,  not  only  because  a  large  book  would  be  almost  useless  to  those  persons 
who  desire  to  read  no  more  than  is  necessary  to  make  themselves  well  ac- 
quainted with  tlieir  general  duties,  but  because,  in  most  cases,  an  Executor  br 
Administrator  would  not  be  justifiable  in  purchasing  an  expensive  work.  Be- 
sides, it  will  perhaps  be  found  that  this  work  embodies  much  more  useful  in- 
formation than  the  roost  voluminous  and  elaborate  English  works  upon  the 
same  subject  The  various  subjects,  as  will  be  perceived  from  tlie  following 
TMe  of  Oo/nltKniM^  are  treated,  as  near  as  could  be,  io  the  order  in  which  the 
various  duties  should  be  performed ;  beginning  with  the  Notice  to  Creditors, 
then  the  taking  of  the  Inventory  and  Schedules,  with  Forms ;  the  Sale  and 
Sale-bill ;  what  are  Assets  and  what  are  not ;  tlte  Colloction  of  the  Assets, 
and  when  and  how ;  the  aathentication  of  Claims  against  the  Estate,  and  their 
arbkration,  d&c,  with  Forms ;  the  Sole  of  Real  Estate ;  the  Remedies  by 
and  against  Executors  and  AdministFators ;  the  Mode  of  Settling  Insolvent 
Estates,  &c,  d&c 

From  the  well  known  talents  of  the  author,  and  the  time  and  labor  which  he 
has  devoted  to  the  above  woric,  the  publisher  .confidently  believes  it  will  be 
found  equally  as  valuable  to  Executors  and  Administrators,  as  his  well  known 
**•  Treatise  **  has  been  to  Justices  of  the  Peace,  Lawyers  and  men  of  business 
generally. 

LAND  LAWS  OP  OHIO: 

Being  a  compilation  of  the  Laws,  Resolutions,  Treaties  and  Ordinances  of 
the  General  and  State  Governments,  which  relate  to  Lands  in  the  State  of 
Ohio ;  including  the  I^aws  adopted  by  the  Governor  and  Judges,  the  Laws 
of  the  Territorial  Legislature,  and  the  laws  of  this  Sute  to  the  years  1815— 
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U&  Compiled  by  the  Hon.  Gustatdb  Swais  and  published  by  virtue  of  a 
resolution  of  the  Genera)  Assembly,  passed  Ian.  22;  ISSfix  1  toL  8toi. 
The  above  work  will  be  found  eminently  useful  to  gentlemen  of  the  Bar,  it 
being  arranged  under  the  following  general  heads,  to  each  of  which  are  affixed 
copious  notes  and  references  to  all  the  laws  in  force  on  the  same  subjectSy  up 
to  the  preetnt  date,  vist  United  States  Military  Bounties,  Ohio  Company's 
Purchase,  John  Cleves  Symmss'  Purchase,  Sales  of  Public  Lands  in  Ohio^ 
Refugee  Lands,  Liands  of  the  United  Brethren,  Western  Reserve  of  Connecti- 
eut  and  Sufferers'  Land,  Virginia  Military  Bounties,  French  Grant,  Donations, 
Grants  and  Privileges  to  Ohio^  Lands  for  the  Support  of  the  Gospel  and 
^(Schools,  North  Western  Territory,  Agents  to  sell  and  convey  Lands,  Attach* 
ment.  Decrees  in  Chancery,  Decrees  in  Divorce,  Deeds,  how  executed  and  re- 
corded, Descents,  D#wer,  Entailment,  Field  Notes,  Fraudulent  Conveyances, 
etc..  Gaming  Considerations,  etc..  Judgments  and  Executions,  Mortgages, 
Occupying  Claimants,  Partitions,  Probate  and  Orphans'  Courts,  etc ;  Real 
Contracts,  how  enforced ;  Seals,  Tax,  Town  Plats,  B^ording,  Vacating,  etc ; 
W^Mls,  etc. ;  Appendix,  etc 

SCHOOL  AND  TOWNSHIP  OFFICER'S  MANUAL. 

School  and  Township  Officer's  ManuoL    By  Wabrbn  JEif¥r?rs,  Attorney  at 

Law.    1  vol.  sup.  royal,  12nio.,  316  pages,  small  type,  witii  side  notes  and 

marginal  references. 

This  work  is  divided  into  three  parts: 

Past  L  Of  Comsion  StkooU  and  Me  Dnlfes  f^  Sdiool  Qgnrs. 

Part  2.  Of  Towntkip  Officers^  Mminislrators  and  Exteuiors^  and  their 
Dtf/tes. 

Part  3.  Of  Coftveyonaf^ ;  containing  a  full  and  complete  set  of  Jbmis,  for 
all  kinds  of  conveyancing ;  JhUcUs  of  •^^nementy  hukntunSf  BiUsj  Prmnuso- 
ry  «A/b(ef,  ^c  Sfc 

This  work  is  designed  to  supply  School  and  Township  Officers,  Administra- 
tors and  Executors,  with  a  plain  and  intelligent  directory  in  every  department 
of  their  respective  duties,  according;  to  the  law  now  in  force.  The  duties  of 
each  officer  are  separately  and  distinctly  treated  of  and  classified,  and  the 
classification  is  so  arranged  as  to  present  to  the  officer  his  several  duties  in 
the  order  in  which  they  occur,  from  his  election  or  appcnntment  until  the  expi- 
ration of  his  term  of  office  and  the  settlement  of  his  accounts.  The  several 
laws  now  in  force  defining  those  duties,  are  also  inserted  at  length  in  separate 
sections. 

L  N.  WHITING  &  HUNTINGTON, 

Are  agents  for  the  Anytriean  Law  Magazine^  a  continuation  of  the  American 
Jurist,  heretofore  issued  in  Boston.  The  Jurist  having  been  discontinued,  its 
interests  are  now  transferred  to  the  present  publication.  Every  efibit  will  be 
made  to  render  it  not  only  highly  interesting,  but  nractically  useful ;  and  some 
alterations  upon  the  former  plan  introducoo,  which  it  is  thought  will  make  it 
more  valuable  to  the  profession.  Tenns^  Five  DoUtn  a  year,  m  a  single  copy. 
Specimens  may  be  seen  at  our  store. 
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